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DISTRICT  OF  CONNECTICUT,  as, 

-         »     BE  IT  REMEMBERED,   That  on  the  sixteenth  day  of 

i*"  '•)     November,  in  the   thirty -sixth  year  of  the  independencs  of 

die  United  States  of  America,    Thomas  Day,  of  the  said  district, 

hath  deposited  in  this  office  the  title  of  a  bof)k,   the  right  whereof  he 

claims  as  author,  in  the  words  following,  to  wit : 

"  Reports  of  Cases  argued  and  determined  iu  the  Supreme  Court  of 
"  Errors  of  the  State  of  Connecticut;  and  in  the  Circuit  Court  of  the 
*•  United  States,  for  the  District  of  Conaecticiit :  with  a  Suppleiaent. 
••  By  Thomas  Day.   Vol.  III." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  enti- 
tled, "  An  act  for  the  encouragement  of  learning,  by  securing  the 
"  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of 
"  such  copies,  during  the  times  therein  mentioned." 

HENRY  W.   EDWARDS, 
Clerk  of  the  District  of  Coruiecticiit. 
h  trne  copy  of  Record,  examined  and  sealed  by 

Henry  W.  Edwakps,  Clerk  of  the  District  of  Connecticut 
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CASES 

ARGUED  AND  DETERMINED 
IN  THE 

CIRCUIT  COURT 

OF 

THE  UNITED  STATES, 

DISTRICT  OF  CONNECTICUT,  SEPTEMBER  TERM,  tSQ? 
Present,  The  Hon.  PIERPONT  EDWARDS. 


Isaac  Stoyel  against  John  Lawrence  and  Tiffany      §    ^  ^q, 
Adams.  

THIS  was  an  action  of  trespass   for  false  imprison-  ^.^  execution 
ment.  »ft^''  ^'>^  ^'^- 

pii'alioii  ofthe 

time      within 

^D^^^    ^^f  r,..:ii..  vhich    it  was 

Plea,  not  smltij.    .  ^^^^  ^^,„j.„, 

able,  is  of  no 
fot*cc    find  AH 

On  the  trial  it  appeared  that  one  Job  Smith  had  ob-  arrest  under 
tained  a  judgment,  before  the  IVindham  county  court, 
against  the  plaintiff,  and  had  taken  out  an  execution,  da- 
ted the  13th  of  Mzj/,  1804,  returnable  according  to  law.(a) 
On  the  25th  of  August^  1804,  Laiorcncr  was  deputed,  by 
the  sheriff  of  IVindham  county,  to  execute  it.  On  the 
3l3t  of  July^  1805,  Lawrence,  with  the  assistance  of 
jtdamsf  arrested  the  plaintiff,  by  virtue  of  that  execution, 
and  kept  him  in  confinement  one  or  two  days,  when  he 
paid  the  execution,  and  was  released.     The  only  question 

(a)  By   sUtute,   "  all  wriu   of  execution  shall   be  made  returnable 
within  sixty  days,  or  to  the  next  court,  (in  case  sixty  days  arc  remain, 
ing  between  the  date  of  the  execution  and  the  next  court,)  at  the  cler 
t\on  of  him  that  prays  it  out."     1  Stat.  Con.  tit.  63.  c.  1.  s,  l<) 

Vol.  III.  H 


It  is    a    tres- 
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Sept.  1807.    in  the  case  was,  whether  the  execution  gave  the  officer- 
Stoyel     ^"y  authority  to  make  the  arrest. 

V 

La  WHENCE.  IngersoU,  for  the  plaintiff,  contended,  -that  the  time 
within  which  the  execution  was  returnable  having  ex- 
pired, it  became  a  dead  letter,  and  that  the  arrest  under  it 
was  a  trespass. 

Daggetty  for  the  defendants,  contended,  that  the  lime 
limited  for  the  return  of  an  execution  is  only  for  the 
benefit  of  the  creditor.  When  that  time  is  expired,  the 
officer  becomes  liable  to  him.  But  with  regard  to  the 
debtor,  it  makes  no  difference.  His  indebtedness  is  the 
same,  till  the  execution  is  satisfied.  He  may  be  taken  at 
any  time.  The  right  of  the  creditor  to  renew  his  exe- 
cution at  pleasure,  shows  that  the  limitation  is  in  his  fa- 
vour. 

Further,  an  officer  may  justify  under  a  process,  which 
is  either  irregular  or  erroneous,  provided  it  be  not  abso- 
lutely void.  In  the  following  cases,  it  was  holden,  that 
though  the  process  was  irregular,  yet  it  was  sufficient  for 
the  sheriff  to  make  the  arrest,  and,  therefore,  he  was  lia- 
ble for  an  escape  :  Howard  v.  Fitt,{a)  Shirley  v.  Wright ^{b) 
Pgnell  V.  Paston,(c')  and  JBushe'a  case.(c?)  A  capias  ad 
sadifaciendum,  made  returnable  at  a  day,  which  falls  out 
of  the  term,  is  not  void,  but  only  lia .  le  to  be  set  aside,  upon 
motion,  for  irregularity.  Cam/i6ell  v.  Cumming  et  al.{ey 
In  this  state,  an  execution  after  the  return  day,  is  not 
more  irregular  than  the  executions  in  the  cases  cited. 
The  reason  why,  in  England.,  an  execution  may  not  issue 
after  the  expiration  of  a  year  and  a  day,  without  a  scire 
facias^  is,  that  the  convi  concludes,  firima  facie,  that  within 
that  time  the  judgment  is  satisfied.  Here,  a  scire  facias 
to  obtain  execution  is  unknown;  but  in  lieu  of  it,  we 
take  out  an  alias;  and  if  the  judgment  has  been  satisfied^ 
the  debtor  is  entitled  to  an  audita  querela. 

Jngersoll,  in  reply,  said,  there  was  a  material  difference 

(d)  1  Satk.  261.  (A)  1  Salk.  273.  2  Satk.  700.  2  Ld.  Raym.  775.- 
(c)  Cro.  EUz.  165.      (d)  Cro.  EUz- 188.    (e)  2  Burr.  1187. 
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between  an  execution  in  England^  after  a  year  and  a  day,   Sept  1807. 

and  an  execution  here,  which  has  run  out.     In  the  for-     Stoyel 

tner  case  the  officer  does  not  know  but  that  the  execution  ^^ 

Lawrence. 
had  been  stayed  by  a  writ  of  error,  m  which  case  it  would 

be  good ;  it  is  good  upon   the  face  of  it ;  and  he   ought 

not  to  be  hurt  for  executing  it.     But,  in  the   latter  case 

the  execution  is  bad  upon  the  face  of  it.     He  knows  that 

it  can  give  him  no  authority. 

Edwards,  J.  after  remarking  to  the  jury,  that  the 
case  depended  upon  a  mere  question  of  law,  directed 
them  to  find  for  the  plaintiff.  The  execution,  he  said, 
gave  the  officer  no  authority  whatever,  and,  consequently, 
formed  no  defence. 

A  verdict  was  found  for  the  pldntifT,  accordingly. 


George  Codwise,  jun.  Peter  Ludlow  and  James 
CoDwisE  against  Chauncey  Gleason,  Elijah 
CowLEs,  Jonathan  Cowles,  Gad  Cowles,  Seth 
CowLEs  and  Martin  Cowles. 

IN  the  writ,  the  plaintiffs  were  described  as  being  An  action  iu 
"all  of  the  city  and  county  of  JVew-York,  in  the  state  of  ^*^'^^^'^^"^'  *^J.® 
JVeiv-Yorky  and  citizens  of  said  state  of  JVetv-York^  late  a  promissory 
(viz.  on  or  about  the  1st  of  March,  1796,  and  for  a  long  "ronrstare" 
time  before  and  since)   merchants  in  company ;"  and  the  «sa'n*t      i''« 

,    -       ,  ,     .  .  .  eiidors«)r,  a  ci- 

defendants  as  being  "  all  citizens  of  the  state  of  Connec-  tizen  of  a  .lif- 
Hcut,  resident  in  said  state,"  and  as  being  "  lately  (viz.  may"Ve  Wt 
on  or  about  the    1st  day  of  March,  1796,    and  for  a  long  ••tiore  the  cir- 

..•  U    f  I      •         \  1  •  ..    -,  *!"'l  co'Tt    of 

time  betore  and  since)  merchants  m  company,     &c.  the  U.  States, 

though       the 
^  maker      and 

The  declaration  alleged,  "  that  on  or  about  said  1st  day  P»ycc  of  such 

of  March,  1796,  the  defendants  possessed  a  certain  paper  zcns  of    the 

writing,  purporting  to   be  a  promissoiy  note,  payable  to  *"'"''  *'"*®" 

them  the  defendants,  by  one  Eraatun  Gay,  in  the  words 

and  figures  following,  viz. 


Cleason. 
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Sept.  I80r.        "  On  the  first  day  of  October  next,   I  promise  to  pajf- 
,.  Gleason   Isf    Coivles.    or    order,   at   the    Hartford    bank, 

CODWISE  '  ... 

nine   hundred  and   forty-five    dollars,  value    received  in 

the    city  of  said  Hartford^   this    14th  day  of  November, 

1795. 

g945_^  Erastua  Gay,^* 

"And  aftenvards,  viz.  on  or  about  the  said  1st  day  of 
March,  1796,  the  defendants  (being  so  possessed  of  such 
paper  writing,  and  the  said  sum  of  nine  hundred  and 
forty-five  dollars  being  unpaid)  did  by  their  endorse- 
ment, by  them  made  on  said  paper  writing,  by  their 
said  firm  of  Gleason  'isf  Cowles,  order  and  appoint  the 
contents  of  the  said  paper  writing  (being  the  said  sum  of 
nine  hundred  and  forty-five  dollars)  to  be  paid  to  the 
plaintiffs,  for  value  received,  according  to  ihe  tenor  of 
said  paper  writing,  by  their  endorsement  thereon  signed 
with  their  said  names." 

The  plaintiffs  then  averred,  "  that  on  the  I  st  day  of 
October,  1796,  and  also  on  the  3d  day  of  the  same  month 
<)f  October,  at  the  uttermost  convenient  time  of  said 
days,  at  said  Hartford,  they  showed  and  exhibited  said 
paper  writing  and  endorsement  at  said  Hartford  bank» 
(being  the  place  where  said  note  was  payable  as  afore- 
said,) and  then  and  there,  on  both  said  days,  demanded 
payment  of  the  aforesaid  sum  of  nine  hundred  and 
forty-five  dollars,  according  to  the  tenor  of  said  paper 
writing,  and  the  endorsement  thereon :  but  said  Erastus 
Gaij  neglected  to  pay  the  same ;  and  neither  the  same, 
nor  any  part  thereof  hath  ever  been  in  any  way  paid,  and 
said  Erastus  hath  ever  refused,  and  still  refuses  to  pay  the 
same.  Whereupon  the  plaintiffs,  on  the  4th  day  o 
October,  1796,  gave  notice  of  the  premises  to  the  de- 
fendants, and  required  of  them  payment  of  the  said  sum 
ui  nine  hundred  and  forty-five  dollars,  mentioned  in 
said  paper  writing;  and  afterwards,  viz.  on  the  31st 
day  of  October y  1796,  the  plaintiffs  caused  an  action  to 


Gleason. 
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be  commenced  on  said  paper  writing,  in  the  name  of  Sept.  1807. 
the  said  Chauncey^  Elijah.,  Jonathan.^  Gad,  Seth  and  Martin,  Codwise 
against  the  said  Eraatus  Gay,  by  writ  of  that  date,  returnable 
to  the  city  court,  holden  within  and  for  the  city  of  Hartford, 
in  the  county  of  Hartford,  on  the  second  Tuesday  of  De- 
cember, 1796;  and  said  writ  was  duly  served  and  returned 
to  said  city  court.  And  in  the  declaration  in  said  action, 
it  was  and  is  alleged,  that  the  said  paper  writing. was  a 
promissory  note,  under  the  hand  of  the  said  Erastua,  by 
him  well  executed,  M-ithin  the  limits  of  said  city  of 
Hartford,  and  that  thereby  the  said  Erastua  promised  the 
said  Chauncey,  Elijah,  Jonathan,  Gad,  Seth  and  Marti::, 
by  their  said  name  of  Gleason  i^  Comles,  for  value  re- 
ceived, to  pay  to  them,  at  the  said  Hartford  bank,  (which 
then  was  and  is  in  said  city  of  Hartford,)  the  said 
sum  of  nine  hundred  and  forty-five  dollars,  on  the  1st 
day  of  October  next  after  the  date  of  said  writing ;  and 
that  the  said  Erastua  had  never,  in  any  way,  performed 
the  said  promise.  And  such  proceedings  were  had  in 
the  said  action,  that  the  same,  by  divers  legal  removes, 
came  regularly  before  the  superior  court,  holden  at 
Hartford,  within  and  for  the  county  of  Hartford,  on  the 
second  Tuesday  of  February,  1797,  when  and  where  said 
parties  to  said  action  appeared  therein,  before  said  court, 
and  the  said  Erastua  pleaded  thereto,  that  he  did  not 
assume  and  promise  in  manner  and  form,  as  in  said  de- 
claration was  alleged ;  on  which  plea,  issue  was  then 
and  there  joined,  and  said  action,  by  legal  continuances, 
came  before  the  superior  court  holden  at  Hartford,  on 
the  3d  Tuesday  of  February,  1803,  when  and  where  the 
said  parties  to  said  action  appeared  therein,  before  said 
court,  and  with  their  evidence  and  exhibits,  and  by 
their  counsel  were  fully  heard,  before  said  court 
and  the  jury  attending  said  court,  on  the  issue  joined 
in  said  action,  which  issue,  being  then  and  there,  by  said 
court,  committed  to  said  jury,  said  jury  found  a  verdict 
thereon,  that  the  said  Erastua  did  not  assume  and  pro* 
mise,  in   manner  and  form,  as   in  s;ii(l  dcrliirniion    was 


Gleasok. 
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Sept.  ISO',  alleged,  which  verflict  was  then  and  there  returned  to, 
ComvTsE  ^"^  accepted  by,  said  court;  and  thereupon  it  was,  by  said 
court,  at  their  said  term,  considered  and  adjudged  that  the 
said  Erastus  did  not  assume  and  promise,  in  manner  and 
form  as  the  plaintiffs  liad  alleged,  and  that  he  should  reco- 
ver of  the  said  Chauncey,  Elijah.,  Jonathan^  Gad,  Seth,  and 
Martin,  his  costs  of  said  suit,  allowed  and  taxed  at  sixty- 
two  dollars  and  ten  cents,  as  by  the  files  and  records  of 
said  court,  ready  in  court  to  be  produced,  appears;  and 
in  prosecuting  said  suit,  the  said  Codwise,  Ludlow  'cf  Co. 
incurred  great  charges  and  expenses,  amounting  to  the 
sum  of  two  hundred  dollars,  of  which  the  defendants 
aforesaid,  viz.  on  the  first  day  of  March,  1803,  had  no- 
tice." 

The  plaintiffs  further  stated,  "  that  the  said  Erastus 
Gay  never  did,  in  and  by  the  aforesaid  paper  writing, 
(purporting  to  be  a  promissory  note  as  aforesaid,)  assume 
and  promise,  for  value  received,  to  pay  to  them  the  said 
Chauncey,  Elijah,  Jonathan,  Gad,  Seth  and  Martin,  the 
sum  of  nine  hundred  and  forty-five  dollars  therein  men- 
tioned, nor  any  part  thereof;  and  said  paper  writing 
never  was  the  promissory  note  of  said  Erastua.  But  the 
plaintiffs  received  said  paper  writing  as  endorsees  thereof 
as  aforesaid ;  and  paid  therefor  the  full  amount  of  the 
said  sum  of  nine  hundred  and  forty-five  dollars  as  afore- 
said, believing  it  to  have  been  the  promissory  note  of 
him  the  said  Erastus,  and  believing  that  the  said  Eras- 
tus,  in  and  by  said  paper  writing,  assumed  and  promised, 
for  value  received,  to  pay  to  the  said  Chauncey,  Elijah, 
Jonathan,  Gad,  Seth  and  Martin,  the  said  sum  of  nine 
hundred  and  forty-five  dollars,  according  to  the  tenor  of 
said  paper  writing,  and  the  defendants  endorsed  and 
assigned  the  same  as  aforesaid,  as  and  for  a  good  and 
valid  promissory  note,  payable  to  them  by  the  said  Eras- 
tus according  to  the  tenor  thereof. 
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"  And  by  means  of  the  premises,  the  defendants   be-   Sept.  isor. 
came  liable  to  pay  to  the  plaintiffs  the  aforesaid  sum  of  q  Z^  r 
nine  hundred   and    forty-five  dollars,   (specified    in  said  v- 

...,,,-,.  ,  r  1      G  LEA  SON. 

paper  writing,)  and  the  lawful  interest  thereon  trom  and 
afier  the  said  1st  day  of  October,  1796,  and  also  the  afore- 
said charges  and  expense  of  prosecuting  the  aforesaid 
suit  against  the  said  Erasstus  Gay  ;  and  being  so  liable, 
the  defendants,  in  consideration  thereof,  afterwards,  viz. 
on  or  about  the  first  day  of  March,  1803,  at  said  Hart- 
ford, upon  themselves  assumed,  and  to  the  plaintiffs  pro- 
mised, to  pay  to  them  the  said  sum  of  nine  hundred  and 
forty-five  dollars,  and  said  interest  thereon,  and  the  afore- 
said charges  and  expense,  within  a  reasonable  time  after- 
wards, when  they  should  he  thereto  required.  But 
the  defendants,  and  each  of  them,  their  assumption  and 
promise  aforesaid  not  regarding,  have  never  paid  to  the 
plaintiffs,  or  either  of  them,  the  aforesaid  sum  of  nine 
hundred  and  forty-five  dollars,  and  the  interest  thereon, 
and  said  charges  and  expense,  or  any  part  thereof,  though 
they  have  been  often  by  the  plaintiffs  thereto  required, 
and  though  a  reasonable  time  for  that  purpose  hath  long 
sij^ce  elapsed."  The  damages  were  laid  at  three  thou- 
sand dollars. 

The  defendants  pleaded  in  abatement,  that  Erastua 
Gay,  named  in  the  plaintiffs'  declaration,  who  made  and 
executed  the  note  on  which,  8cc.  was  at  the  time  he  exe- 
cuted said  note,  and  ever  since  has  been,  an  inhabitant 
of  Farmington,  in  the  district  of  Connecticuty  and  the 
note  was  executed  at  Hartford  in  said  district ;  and  that 
said  Gleaaon  is^  Coivlea,  the  defendants,  to  whom  said 
note  was  made  payable,  were  at  the  time  of  making  said 
note,  and  ever  since  have  been,  inhabitants  of  said  dis- 
trict of  Connecticut,  and  there  residing ;  and  at  the  time 
of  endorsing  their  names  on  the  back  of  said  note,  the 
defendants  were,  and  ever  since  have  been,  inhabitants 
of  said  district  of  Connecticut,  and  there  residing;  and 
that  the  defendants  endorsed  their  names  on  said  note  at 


Gleasox, 
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Sept.  180r.  said  Hartford^  and  there  delivered  said  note  to  Pc'u^ 
CoDvvisE  ^o.nford^  then  of  said  Hartford^  since  deceased,  and  there- 
by assigned  said  note  to  said  Sanford.  The  plea  con- 
cluded by  alleging,  that  this  court  had  not  jurisdiction  of 
this  action,  and  praying  judgment  that  it  should  be  dis- 
missed. 

To  this  plea  there  was  a  demurrer,  and  joinder  in 
demurrer. 

Goodrich  and  Griswoldy  in  support  of  the  plea,  relied 
upon  the  following  clause  of  the  11th  section  of  the  act 
to  establish  the  judicial  courts  of  the  United  States: 
"  Nor  shall  any  district  or  circuit  court  have  cognisance 
of  any  suit  to  recover  the  contents  of  any  pi'omissory 
note,  or  other  chose  in  action  in  favour  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such' court, 
to  recover  the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange."(a) 
It  appears  from  the  declaration,  that  the  note,  which  is 
the  foundation  of  this  suit,  was  made  in  Connecticut^  and 
that  the  maker  and  payees  belonged  to  Connecticut.  If 
this  note  had  not  been  assigned,  it  is  clear  that  no  suit 
could  have  been  brought  to  recover  its  contents  before 
this  court.  The  restrictive  clause  of  the  act,  therefore, 
is  applicable  to  this  case,  and  is  decisive  against  the  juv 
risdiction. 

Daggett  and  E.  Perkins^  contra. 

The  plaintiffs  in  this  case  are  citizens  of  JSTeiv-York ; 
the  defendants  of  Connecticut.  This  court  has  'jurisdic- 
tion, unless  the  defendants  can  bring  their  case  within  the 
restrictive  clause  of  the  11th  section  of  the  judiciaiy  act. 
The  limitation  of  the  general  jurisdiction  of  the  court  is 
to  be  construed  strictly.  But  that  clause  is  not  applica- 
ble, either  in  its  letter  or  spirit,  to  this  case.  The  suit 
(ft)  5''a?.  U.  !S.  V.  1.  p.  55,  56.    Sioift''s  edit- 
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is  not  brought  to  recover  the  contents  of  any  promissory    Sept.  1807. 
note,  or  other  c/iose  inaction.  Codwise 


In  the  first  place,  the  declaration  states  expressly,  that 
the  writing  in  question  never  was  the  promissory  note  of 
Erastus  Gay.  It,  indeed,  purported  to  be,  but,  in  truth, 
was  not. 

Edwards,  J.  The  consideration,  that  the  note  is  sta- 
ted not  to  have  been  a  valid  one,  will  not  have  much 
weight  with  the  court. 

In  the  next  place,  if  the  note  had  been  genuine  and 
valid,  still  this  suit  might  be  sustained  in  his  court. 
The  defendants,  by  the  assignment,  entered  into  a  new 
contract  with  the  plaintiffs,  for  the  breach  of  which  the 
present  action  is  brought,  not  for  the  non-payment  of  the 
note  by  the  maker.  The  contract  between  the  maker 
and  payee,  and  that  between  the  endorser  and  endorsee, 
are  distinct  and  essentially  different.  To  the  latter  the 
restrictive  clause  of  the  act  does  not  extend. 

The  reason  of  the  law  is,  that  where  a  man  enters  into 
a  contract,  of  which  this  court  has  not  jurisdiction,  he 
shall  not  afterwards  be  subjected  to  its  jurisdiction  on 
account  of  such  contract,  by  the  acts  of  other  persons. 
But  this  reason  is  applicable  only  to  the  case  of  the 
maker. 

But  it  may  be  s^d,  that  if  the  plaintiffs  recover  in  this 
case,  the  rule  of  damages  will  be  the  contents  of  the 
note.  Admitting  this,  it  does  not  follow  that  this  case  is 
within  the  restrictive  clause.  It  is  burely  too  much  to 
say,  that  the  clause  extends  to  every  case  where  the 
plaintiff,  if  he  prevails,  will  recover  tire  same  amount  wiU» 
the  contents  of  the  note.  Suppose  a  note  executed  by 
ji.  to  ^.,  both  citizens  of  Connecticut.  C,  a  citizen  of 
Afa««orA;/«rrr«,  enters  into  a  contract  with  ,1.  by  the  terms 

Vol.   m.  C: 
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Sept.  1807.  of  which  he  is  to  pay  and  take  up  ji.^s  note.  It  will  not 
CoDwisE  l>6  contended,  that  the  clause  in  question  would  deprive 
the  circuit  court  of  jurisdiction  over  this  contract;  and 
yet,  if  C.  were  to  sue  upon  it  and  recover,  the  rule  of 
damages  would  be  the  contents  of  A*s  note.  Or,  sup- 
pose C,  in  the  case  put,  should  tortiously  take  the  note 
from  B.^  and  B.  should  bring  trover  for  it  and  recover ; 
the  rule  of  dam^es  would  be  the  amount  of  the  note; 
but  might  not  the  circuit  court  have  jurisdiction  ? 

But  we  deny  that  the  rule  of  damages  in  the  case  be- 
fore the  court,  will  be  the  contents  of  the  note  merely; 
The  rule  of  damages  will  be  the  damages  sustained  by 
the  breach  of  the  contract  implied  by  the  endorsement; 
which  may  include  the  expenses  of  protest,  of  a  suit 
against  the  maker,  &c.  At  any  rate,  the  damages  are  not 
necessarily  the  precise  amount  of  the  note;  which  is  suf- 
ficient for  our  purpose. 

2.  The  averments  in  the  plea  are  insufficient.  It  is 
not  alleged,  that  the  original  parties  to  the  note  were  not 
citizens  of  different  states.  If  they  nuere  citizens  of  dif- 
ferent states,  then  a  suit  might  have  been  prosecuted  in 
this  court  before  any  assignment  was  made ;  and,  of 
course,  the  statute  has  no  bearing  upon  this  case. 

Again,  the  plea  is  defective,  as  it  does  not  show  what 
court  has  jurisdiction. 

Edwards,  J.  I  have  no  doubt  as  to  the  jurisdiction  of 
the  court  in  this  case;  but  I  am  not  prepared  to  give  a 
formal  opinion  on  a  point  of  this  importance,  at  this 
time.  My  opinion  will  be,  that  the  plea  in  abatement  is 
insufiicient.  It  appears  to  me,  that  the  argument  in  fevour 
of  the  jurisdiction  is  irresistible. 

On  a  subsequent  day,  his  honour  delivered  an  elabo- 
rate opinion  on  this  point ;  but  the  reporter  heard  only 
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a  part  of  it,  and  was  not,  at  that  time,  in  a  situation  which   Sept.  1807. 
admitted  of  his  taking  any  minutes.  Codwise 

V. 

Gleason. 
The  case  was  afterwards  continued  to  the  next  term) 

for  trial  on  the  merits. 


CASES 

ARGUED    AND    DETEJIMINED 
IN    THE 

CIRCUIT  COURT 

OF 

THE  UNITED  STATES, 

DISTRICT  OF  CONNECTICUT,  APRIL  TERM,  1808. 
Present  The  Hon    SBROCKHOLST  LIVINGSTON. 

PRESENT,  1  HE  nON.    Jpi£RpQJ^X    EDWARDS. 


Vprii,  1808.  George  Codwise,  jun.  Peter  Ludlow  and  James 
Codwise  against  Chauncey  Gleason,  Elijah 
CowLES,  Jonathan  Cowles,  Gad  Cowles,  Seth 
CowLES  and  Martin  Cowles. 

Though    a      THIS  case  was  argued  on  a  plea  in  abatement,  at  the 
as  against  the  '^^st  term ;  a  resfiondeas  ouster  was  ordered ;  and  the  case 

maker,  it  may  contmued  to  this  term,  for  trial  on  the  merits, 
be      good    a- 
gainst  an   en- 

vour"^of    an      The  declaration  having  been  already  stated  at  length, 

enflorsee.who  it  may  be  sufficient  to  refer  to  that  statement,(a)  without 

took    It  rely-  '  . 

ing  upon  the  repeating  it  here ;  but  the  case  will  be  better  understood 

endorsement.  ,...•..■«>  •  i  i-  •  . 

The     con-  by  a  Statement  of  the  followmg  facts,  in  addition  to  those 

SorTemein,  which  appear  on  the  declaration : 

extends  to  all 

future  endor-  -  .  ,  _, 

sees,    even         Erastus  Gay  made  a  contract  for  a  title  to  some  Gear- 

are 'not  ne/o^.  gia    lands    with-    Peleg    Sanford    and     another    person, 

tiabit.  according    to   the  terms  of   which   he  was  obliged    to 

give  them  a  note  for  nine  hundred  and  forty-five  dollars, 

(a)  Ante,  p.  3. 
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payable  at  the  Hartford  bank,  with  a  good  endorsor.    To  April,  I8O8. 

comply  with  this  contract,  Gay  induced  Gleason  isf  Cowlea    Codwise 

to  endorse  the  note  in  question;  and  after  it  was  so  en-    r^     "'    ^ 
^  '  Gleason. 

dorsed,  he  delivered  it  to  Sanford.  It  was  then  sold  to 
Timothy  Burr,  but  without  any  endorsement ;  and  by  him 
it  was  again  sold  to  Codwise,  Ludlow  isf  Co.  for  goods, 
and  without  any  endorsement  by  Burr.  It  was  after- 
wards endorsed  by  Codwise,  Ludlow  £5*  Co.  and  sent  to 
John  Dodd  of  Hartford  for  collection,  and  by  him  endorsed 
and  lodged  in  the  bank.  As  it  was  not  paid  when  it  be- 
came due,  demand  was  made  of  Burr,  as  well  as  of  Gay, 
and  Gleason  isf  Cowlea.  After  the  note  was  taken  from 
the  bank,  the  names  of  Codwise,  Ludlow  isf  Co.  were 
erased,  they  having  been  entered  merely  for  the  purpose 
of  collection.  The  suit  in  the  name  of  Gleason  £5*  Cowles 
against  Gay,  failed  on  the  ground  of  fraud,  and,  conse- 
quently, of  want  of  consideration  in  the  contract,  to  com- 
ply with  which  the  note  was  given.  An  action  was  then 
brought  against  Burr  by  Codwise,  Ludlow  is"  Co.,  in  which 
they  claimed  to  recover  of  him  as  having  sold,  and  thus 
become  responsible  for  the  note.  His  defence  was, 
that  though  he  srld,  he  did  not  warrant  the  note,  but 
that  it  was  received  by  the  plaintiffs  entirely  at  their  own 
risk.  That  suit  also  failed  ;  and  the  present  action  was 
immediately  commenced. 

On  the  trial,  after  all  the  material  facts  alleged  had 
been  either  admitted  or  proved,  the  counsel  for  the  defend- 
ants offered  evidence  to  prove,  first,  that  this  endorsement 
was  not  intended  to  give  a  general  credit  to  the  note ; 
and,  secondly,  that  tlic  plaintiffs  were,  in  reality,  remote 
endorsees.  '^ 

Daggett,  for  the  plaintiffs,  objected  toUie  testimony. 

This  endorsement  by  Gleason  ks"  Cowles  needs  no  expla- 
nation.   It  admits  of  none.     Nocvidf-ncc,  as  to  the  intcn- 
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April,  18CW.  tion  oC  the  parties,  can  alter  the  legal  nature  of  the  ia- 
CoDwisE  strument.  This  note  appears  to  have  been  sent  into  the 
world  under  the  sanction  of  the  names  of  Gleason  b* 
Coivles.  So  merchants  would  universally  understand  it, 
and  so  courts  will  consider  it. 

Livingston,  J.  Evidence  that  Gleason  isf  Cowlea  en- 
dorsed the  note,  and  gave  it  back  to  Gay,  in  order  to  give 
him  credit ;  and  that  they  never  negotiated  it,  may  have 
some  important  bearing  on  the  case.  Perhaps  the  same  ^ 
fraud  which  procured  the  note  to  be  given,  was  used  in 
obtaining  the  endorsement ;  and,  if  so,  it  may  be  properly 
laid  before  the  jury.  The  evidence  may,  therefore,  be 
heai'd. 

In  the  argument  of  the  case,  higersoU  and  Griswold, 
for  the  defendants,  contended, 

1.  The  plaintiffs  cannot  recover,  because  the  note 
has  been  decided  by  a  competent  tribunal  to  be  void.  Tha 
endorse!  lent  must  of  course  be  void.  The  endorsement 
is  in  the  nature  of  security  ;  and  where  notes  are  not  ne- 
gotiable, it  can  be  viewed  in  no  other  light.  It  is  the 
same  thing,  then,  as  if  Gleason  £5*  Coivles  had  signed  this 
note  with  Gay,  SiS  his  sureties.  And  it  must  be  acknow- 
ledged that  a  surety  cannot  be  holden,  when  the  obliga- 
tion of  his  principal  is  void. 

2.  From  the  testimony  which  has  been  let  in,  it  ap- 
pears that  the  plaintiffs  are  remote  endorsees,  and  the 
defendants  never  endorsed  the  note  to  them.  There  is  no 
privity  of  contract  between  the  plaintiffs  and  defendants. 
To  decide  that  upon  these  facts  the  defendants  are  liable 
to  the  plaintiffs,  would  be  giving  to  an  endorsement  all 
the  efficacy  which  it  has  where  notes  are  negotiable.  On 
this  principle,  an  endorser  can  alter  the  nature  of  an  in- 
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strument,  and  make  that  negotiable  which  Wfts  not  so  in  April,  I8O8. 
its  creation ;  which  is  absurd.  Codwise 


Daggett,  for  the  plaintiffs. 

1.  The  contract  of  the  endorser  is,  in  every  case,  that 
the  sum  contained  in  the  note  shall  be  paid  when  due, 
and  for  this  p>ayment  he  pledges  himself  to  be  responsi- 
ble. It  makes  no  difference  whether  the  note  is  not  paid 
by  th&  maker  because  he  is  unable,  or  because  the  instru- 
ment is  void,  or  on  account  of  any  other  impediment  in 
the  way  of  collection.  Let  the  cause  of  failure  of  pay- 
ment be  what  it  may,  the  endorser  is  liable.  If  the  note 
is  forged,  the  endorser  is  still  holden;  and  in  a  suit  against 
an  endorser  it  is  not  necessary  to  prove  the  hand-writing 
of  the  maker. 

2.  Nor  is  the  contract  made  with  the  next  endorsee 
only.  It  extends  to  all  future  endorsees.  An  endorsement 
in  blank  is  a  letter  of  credit  to  the  whole  world ;  and  every 
man  who  trusts  to  it,  can  recover  of  the  endorser.  This 
principal  is  clearly  illustrated  and  supported  by  the  case 
of  JRuaset  v.  Langstaffe.,  Doug.  514.  where  Lord  Mans- 
field declared,  that  the  defendant,  by  endorsing  blank 
cej)per-plate  checks,  gave  a  letter  of  credit  for  an  indefi- 
nite sum ;  and  that  it  did  not  lie  in  his  mouth  to  say  the 
endorsements  were  not  regular.  Indeed,  this  is  a  direct 
authority  to  both  points  ;  for  it  not  only  decides  the  gene- 
ral liability  of  endorsers  on  account  of  having  given  their 
names  to  the  world,  but  declares  farther,  that  the  endor- 
ser is  holden,  though  the  paper  endorsed  was,  at  the  time, 
a  mere  nullity. 

Livingston,  J.  directed  the  jury,  that  as  to  the  first 
point,  though  he  had  had  doubts,  they  were  almost  en- 
tirely removed.  If  a  note  were  forged,  the  endorsement 
would  bind  the  man  who  made  it. 


GLKA.30N.. 
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April,  1808.  The  second  point  he  declared  not  to  have  altered  the 
CoDwTsE  decision  of  the  case  from  what  it  would  have  been,  if  the 
plaintiffs  were  the  only  endorsees,  and  the  defendants 
the  only  persons  through  whose  hands  the  note  had  pass- 
ed. Gleason  1st  Convles  gave  the  weiglut  of  their  names 
to  the  world,  and  must  be  responsible  to  every  man  who 
trusts  to  the  note  relying  on  their  credit,  as  every  sub- 
sequent endorsee  must  be  supposed  to  do,  from  the  na- 
ture of  the  transaction.  The  case  is,  therefore,  clearly 
with  the  plaintiffs  on  both  points. 

A  verdict  was  accordingly  found  for  plaintiffs  to  reco- 
ver 1,599  dollars  and  20  cents  damages. 


Hon.  PiERPONT  Edwards  against  John  Nichols. 
Assumpsit       THIS  was  an  action  of  indebitatus  assumfisit. 

will  lie  for  ar- 
ticles, or  ser- 
vices,     com-      In  the  ^rit  the  plaintiff  was  described   as  "  of  the  city, 

raonly     char-  ,.       .  ~ 

ged  on  book,  county  and  district  of  J^env-  York,  a  citizen  of  said  dis- 
tionfoHabour  ^nct ;"  and  the  defendant  as  «  of  Waterbury,  in  the  coun.- 
done,  or  ser-  ty  of  JVew-Haveri.  and  district  of  Connecticut,  a  citizen  of 

vices  perform- 

eJ,  generally,  said  district."  '  , 

is  good. 
If  a  party  is 

citizen  of  Ihe      '^^^  ^^^^  count  of  the  declaration    alleged,  "  that  on 

district  of  ^V.  the  thirtieth  day  of  June  last  past,  at  JVeiv-Haven,  in  said 
York,    he     is  _ 

sufFicientlyde-  district  of  Connecticut,  he  the  defendant  was  indebted  to 
citizen  of  the  the  plaintiff  in  the  sum  of  seven  hundred  dollars,  for  di- 
state  of  JVezw-  ^g^g  labours  and  services  before  that  time  done  and  per 

Torfc.  _  *^ 

In  assumpsit,  formed  by  the  plaintiff,  for  the  defendant,  at  his,  the  de. 
artich;s'  and  fendant's,  special  instance  and  request ;  and  the  defend- 
services  com-  ^^t,  at  said  JVeivHaven,  immediately  afterwards,  viz.  on 
ged  on  book,  the  thirtieth    day  of  June  last  past,  in  consideration   o 

tlie       parties 

cannot  be  permitted  to  testify. 


Nichols. 
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being  indebted  to  the  plaintiff  aa  aforesaid,  assumed  upon  April,  I8O8, 
himself,  and  to  the  plaintiff  faithfully  promised  to  pay  to  edwTrds 
him  the  aforesaid  sum  of  seven  hundred  dollars,  in  a  rea- 
sonable time  thereafter,  when  thereto  requested  by  the 
plaintiff." 

The  second  count  stated  a  quantum  meruit  for  seven 
hundred  dollars,  for  labours  done  and  services  performed. 

The  third  count  claimed  five  hundred  dollars  for  so 
much  money  laid  out,  disbursed  and  expended,  by  the 
plaintiff,  for  the  use  of  the  defendant,  and  at  the  defend- 
ant's special  instance  and  "request. 

< 

The  fourth  count  was  as  follows :  "  Also  for  that,  at 
N'ew'Haven  aforesaid,  on  the  30th  day  of  June  last  past, 
in  consideration  that  the  plaintiff  had  before  that  time,  at 
the  special  instance  and  request  of  the  defendant,  done 
and  performed  divers  labours  and  services  for  one  Samuei 
C.  Alcox^  of  Wolcott^  in  the  county  of  Ktrtu-llaven^  he  the 
defendant,  at  said  A'^ew-Havcn^  on  or  about  said  30th  day 
of  June^  1805,  assumed  upon  himself,  and  to  the  plaintiff 
faithfully  promised  to  pay  him  therefor,  as  much  as  said 
services  rendered  and  performed  as  aforesaid  were  rea- 
sonably worth ;  and  the  plaintiff  further  avers,  that  said 
services  so  rendered  and  performed  were  reasonably 
worth  the  sum  of  sixty  dollars." 

The  fifth  count  alleged,  that  the  defendant  waii  indebt- 
ed to  the  plaintiff  in  the  sum  of  fifty  dollars,  for  services 
before  that  time  rendered  to  Mcox  by  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  and  that 
being  so  indebted  he  promisied,  &c. 

The  sixth  count  was  for  fifty  dollars  in  money,  laid  out 

by  the  plaintiff  for  the  use  of  Mcox,   at  the    special  in* 

stance  and  request  of  the  defendant. 
Vol.  III.  I) 
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April,  1S08.       The  common  averments  were  inserted  at  the  close. 


Edwards 

•   V. 

Nichols. 


Plea,  non  assumpsit. 

When  this  case  came  on  for  trial,  the  counsel  for  the 
defendant  moved  for  a  continuance  of  the  case  until  the 
next  term  of  the  court,  on  account  of  the  sickness  of  the 
defendant,  who  was  then  in  the  state  of  JVew-Yorkj  and 
unable,  as  was  stated,  to  attend  the  trial. 

Livingston,  J.  You  must  be  sensible  that  the  sick- 
ness of  a  party,  or  his  inability  to  attend  the  trial,  is  no 
legal  cause  for  a  continuance. 

IngersoU  and  Staples,  for  the  defendant,  stated,  that 
Mc/iols  was  a  competent  witness  in  this  case ;  that  they 
wanted  his  testimony ;  and,  on  that  ground  moved  for  a 
continuance.  They  insisted,  that  though  this  action  is 
astium/isii  in  form,  it  still  comes  within  the  meaning  of 
our  statute,  which  permits  the  party  to  testify  in  book- 
debt  actions.  The  words  of  the  statute  are,  "  that  in  all 
actions  on  book  debts,  that  shall  be  tried  by  a  jury,  the 
jury  shall  well  weigh  and  consider  the  credit  of  the  par- 
ties or  any  other  persons  interested,"  &c.(a)  This  action 
is  brought  for  charges  made  on  book,  and  ordinarily  sued 
for  in  the  form  of  action  described  in  our  statutes  as  book- 
debt  actions;  but  whether  sued  for  in  this Jorm  or  not, 
the  same  rule  of  evidence  must  be  adhered  to,  in  order 
to  satisfy;  the  meaning  of  the  statute. 

They  also  urged,  that  the  statute  of  limitations  of  book 
debts,  had  been  construed  to  extend  to  actions  of  assumfi- 
sit.  But  the  words  of  this  statute,  "  that  all  such  book 
debts  as  are  now  outstanding,"  &c.  can  with  no  more  pro- 
priety be  extended  to  such  actions,  than  the  words  of  the 
other  statute. 

(o)  1  Stat.  Com.  tit.  25.  c.  1.  s,  2. 


CIRCUIT  COURT  OF  THE  UNITED  STATES.  19 

Daggett  and  Bristol,  for  the  plaintiff.  ^    U   ^ggs. 


Edwards 
Nichols. 


The  privilege  allowed  by  our  statute,  that  the  parties 
should  be  permitted  to  testify  in  their  own  case,  is  mu- 
tual ;  and  it  is  confined  to  the  action  denominated  book 
debt.  The  practice  adopted  in  our  state  courts  has  never 
extended  the  privilege  to  any  other  form  of  action.  It 
was  a  fundamental  principle  of  common  law,  that  no  man 
should  testify  in  his  own  case;  and  the  statute  which  gives 
the  privilege  in  question,  being  in  derogation  of  the  com- 
mon law,  is  not  to  be  extended  by  construction.  This  is 
true  in  all  cases;  but  ought  to  be  inviolably  adhered  to, 
when  the  principle  of  common  law  invaded  by  a  statute, 
is  a  rule  of  evidence  so  important  as  the  one  under  con^ 
sideration. 

It  has  been  said,  that  the  statute  of  limitations  regard- 
ing book  debts,  is  applicable  to  actions  of  aaaumfistty  and 
has  been  so  applied.  This  is  true,  where  the  action  of 
asaumfmit  is  brought  to  recover  the  value  of  articles  or 
services  commonly  charged  on  book.  But  this  depends 
on  the  phraseology  of  the  statute  of  limitations,  which  de- 
clares, with  certain  exceptions,  "  that  all  book  debts  shall 
not  be  recoverable  after  six  years."(a)  The  limitation, 
therefore,  applies  to  the  subject  matter  of  this  action ; 
and  the  statute  substantially  declares,  that  whatever  may 
be  the  remedy,  or  the  form  of  action  adopted  for  the  pur- 
pose, still  no  book  debt  shall  be  recovered  after  six  years. 
But  the  statute  authorizing  courts  to  receive  the  testimo- 
ny of  the  party  himself,  gives  this  privilege  only  in  the 
particular ybrm  of  action  which  we  call  book  debt. 

Livingston,  J.  If  Mchoh  were  present,  he  could  not 
testify  in  this  case  under  your  statute  ;  there  is  no  reason  t 

therefore,  for  the  continuance  of  the  case.  .  aV^ 


^^^ 


{a)  I  Slat.  Conn.  lit.  25.  c,  2.  't^^^" 


Nichols. 
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April,  1808.       The  next  clay  the  case  come  on  for  trial.      As  it  was 

-,  conceded  by  the  counsel  for  the  plaintiff,  that  thev demand 

Edwards  •'  r  '  » 

in  question  was  for  services  performed  as  an  attorney  and 
counsellor  at  law,  and  for  disbursements  in  several  cases 
in  which  he  had  been  thus  employed,  Iiigersoll  and  Sta- 
files  uri^ed  an  objection  to  the  admission  of  any  testimony 
to  support  the  declaration,  for  the  following  reasons : 

1.  An  action  of  asaumfisit  will  not  lie  to  recover  the 
value  of  such  articles  delivered,  or  such  services  perform- 
ed, as  are  the  proper  subject  of  charge  on  book.  The  re- 
medy, in  such  cases,  is  by  action  of  book  debt,  and  by  that 
only.  This  remedy  has  grown  up  with  the  state  of  Con- 
necticut^ and  has  had  an  important  influence  upon  our 
modes  and  habits  of  business.  All  persons,  taking  it  for 
an  established  position,  that  they  can  support  their  charges 
by  their  own  testimony,  have  become  negligent  of  pro- 
curing and  preserving  other  evidence.  It  must  be  very 
pernicious  to  this  community,  therefore,  that  this  ancient 
privilege,  and  one  so  much  relied  upon,  should  be  taken 
away  at  the  choice  of  one  party,  who  must  be  supposed 
to  know  his  advantages,  and  that  the  other  party  should 
be  obliged  to  defend  himself,  deprived  of  the  accustomed 
mode  of  substantiating  his  charges  and  payments.  It  is, 
in  short,  no  less  than  taking  from  parties  that  testimony 
to  which,  from  long  and  perhaps  universal  usage,  they 
think  themselves  entitled. 

Besides,  in  our  action  of  book  debt,  the  defendant  hals 
the  opportunity  of  setting  off  all  his  charges  against 
those  of  the  plaintiff,  and,  if  they  exceed  the  plaintiff's, 
of  recovering  his  balance  and  costs. (a)  This  is  certainly 
a  very  beneficial  provision,  both  as  it  prevents  litigation 
and  expense,  and  as  it  is  a  security  that  one  party  shall 
not  gain  an  undue  advantage  over  the  other.  Such  a 
provision  ought  not  to  be  defeated  ;  nor  are  the  forms  of 
action  by  which  it  is  secured,  to  be  rashly  invaded. 

(e)  1    Stat.  Conn.  tit.  25,  c.  1.  s.  3. 
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2.  The  declaration  is  too  general.  It  ought  to  have  April,  1S08. 
stated,  particularly,  the  labour  done,  and  services  per-  ^^^^^^ 
formed,  in   order  that  the  defendant  may  come  prepared  v. 

to  repel  the  claim.  Here  it  is  not  even  hinted  in  what 
capacity  or  character  the  plaintiff  acted,  while  perform- 
ing these  services,  nor  is  thenature  of  the  services  at  all 
mentioned.  Our  courts  have  decided,  that  indebitatus 
cssumfisit  shall  not  be  supported  by  a  general  promise  to 
pay  the  plaintiff  all  the  defendant  owed  hira.  The  pro- 
mise must  have  a  particular  reference  to  the  very  debt 
sued  for;  and  must  not  be  capable  of  an  application  to 
other  debts.  The  plaintiff  does  not  offer  to  prove  any 
promise  to  pay  the  particular  items;  but  only  a  general 
acknowledgment  of  the  debt.  Indeed,  if  he  did  offer 
particular  testimony,  it  could  not  be  gone  into  on  the  ge- 
neral counts. 

3.  The  counts  which  declare  upon  the  services  per- 
formed for  Jlcoxy  and  the  moneys  paid  to  him,  are  within 
the  statute  of  frauds  and  perjuries,  as  the  promise  of  the 
defendant  is  an  engagement  to  pay  the  debt  of  another. 
It  is  admitted,  that  in  one  of  these  counts,  the  allegations 
are  made  with  sufficient  particularity. 

* 

I^at^Sctt  and  Dristoly  for  the  plaintiff. 

1.  On  the  same  principles  that  the  oath  of  the  party 
has  not  been  allowed  in  this  case,  the  action  of  book  debt 
itself,  being  an  anomaly  in  our  law,  ought  not  to  be  ex- 
tended by  construction;  much  less  ought  it  to  be  so  con' 
strued  as  to  defeat  the  remedies  afforded  by  the  common 
law.  The  statute  respecting  book  debts  has  not  prohi- 
bited a  resort  to  the  common  law  remedy  in  all  proper 
cases ;  and  consequently  all  other  modes  of  redress  re- 
main the  same  as  they  were  l>efurc  that  statute.  A  sta- 
tute giving  a  new  remedy,  does  not  lake  away  a  remedy 
furnished  by  the  common  law,  unless  it  be  expressly  taken 
away;    but,   in  all  such    cusrs,  the  statute  and  common 
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Aiiril,  1808.    l^w  remedies  are  concurrent.     Thus,  it  was  never  ima- 


Edwards 

V. 

Nichols. 


gined  that  the  statute  giving  threefold  damages  f  r  cut- 
ting trees  on  another's  land  (a)  had  abolished  the  remedy- 
by  trespass  at  the  common  law.  But  the  statute  regula- 
ting book  debts  does  not  profess  to  give  the  form  of  ac- 
tion ;  it  merely  regulates  the  action  by  allowing  the  par- 
ties to  testify,  and  enabling  the  defendant  to  recover  if 
the  balance  is  in  his  favour.  It  is  probable  the  form  of 
book  debt  had  been  adopted  in  practice  long  before  the 
statute  was  made. 

Nor  are  we  to  forget,  that  this  action  is  in  derogation 
of  the  common  law,  and  adirect  invasion  of  the  establish- 
ed rules  of  evidence. 

As  to  the  objection,  that  the  defendant  is  deprived  of 
his  oath,  it  may  be  answered,  that  the  plaintiff  is  depri- 
ved of  the  same  advantage,  and  it  is  as  likely  to  be  an  in- 
convenience to  him  as  to  the  other  party  ;  and  as  he  pur- 
sues a  common  law  remedy,  he  must  establish  his  claim 
by  common  law  proof. 

This  objection,  in  a  more  specious  form,  was  originally- 
made  to  all  actions  of  assumfisit^  where  debt  on  simple 
contract  might  be  brought  at  the  common  law.  The  rea- 
son then  assigned  was,  that  this  action  took  away  the 
defendant's  wager  of  law,  and  thus  bereaved  him  of  the 
benefit  which  the  law  gave  him.  4  Co.  Reji.  92.  Yet  the 
court  held,  in  Slade's  case,  that  assumpsit  was  a  proper 
remedy,  though  it  deprived  the  defendant  of  his  wager  of 
law. 

2.  It  was  unnecessary  to  state,  with  more  particularity, 
the  services  performed.  If  the  plaintiff  is  able  to  show 
that  any  services,  which  could  come  under  these  allegations, 
have  been  performed  by  him  for  the  defendant,  Ae,  on  the 

(o)  1  Stat.  Conn.  tit.  165.  c.  1.  s.  1. 


Nichols. 


CIRCUIT  COURT  OF  THE  UNITED  STATES.  23 

other  hand,  must  come  prepared  to  show  that  these  ser-  April,  1808, 

vices  have  been  ,paid  lor,    or   discharged,  or  that  some    ^ 

*^  '  o      '  Edwards 

good  and  legal  reason  exists  why  they  should  not  be  re- 
munerated. If  any  thing  further  than  this  general  aver- 
ment is  required,  how  particular  must  the  plaintiff  be  ? 
Must  he  show  the  days,  hours  and  minutes,  he  has  been 
employed  ?  Or  must  he  state  the  number  of  cases  in 
which  he  was  retained  ?  the  several  terms  which  inter- 
vened, the  consultations  had,  or  arguments  made  ?  This 
would  swell  the  record  to  an  insupportable  and  endless 
prolixity.  Neither  precedent,  nor  authority,  can  be  cited 
in  support  of  the  doctrine  advanced.  No  cases  in  this  state 
can  be  cited,  where  great  particularity  has  been  held  to  be 
necessary.  It  is  the  constant  course  of  practice  here,  to 
make  general  averments  as  in  the  present  case.  In  En- 
gland^ and  by  the  supreme  court  of  errors  in  tiiis  state, 
actions  precisely  like  this  have  been  held  maintainable. 

It  may  be  well  to  observe  here,  since  the  action  of 
book  debt  is  so  zealously  advocated  by  the  counsel  for  the 
defendant,  that  no  form  of  action  used  in  our  courts  of 
justice  is  more  general  than  that  of  book  debt ;  nor  is  it 
possible  to  conceive  of  any  form  more  general.  It  sim- 
ply demands  that  the  defendant  render  to  the  plaiotiff 
such  a  sum,  which  he  owes  brj  book. 

But  lest  any  inconvenience  should  result  to  the  defend- 
ant, or  he  should  be  taken  by  surprise,  the  court  may 
order  the  plaintiff  to  furnish  him  seasonably  with  oyer  of 
his  account,  which  mutft  be  a  more  accurate  specificatioti 
of  his  demand  than  any  declaration  can  be  supposed  to 
afford.  This  has  been  voluntarily  done  in  the  present 
case,  for  more  than  eighteen  months. 

3.  The  counts  applicable  to  the  services  rendered,  and 
the  money  paid  to  .4lcox,  allege,  that  they  were  perform- 
ed at  the  special  instance  and  request  of  the  defendant, 
and  we  offer  to  prove  that  request,  and  the  services  per- 
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April,  1808.    formed  in  consequence  of  it.  The  undertaking  of  A/cAo/s, 

„  ~~~    ,    then,  is  an  original  undertaking  to  pay  for  those  services, 

"  and  not  collateral  to  any  contractor  obligation  of  Alcox. 

Nichols. 

The  counsel  for  the  defendant,  in  reply,  commented 
upon  the  words  of  the  statute,  "  In  all  actions  on  book 
debts,"  which  seemed  to  imply,  that  different  actions 
might  be  brought  for  articles  and  services  commonly 
charged  on  book.  Since,  however,  this  action  has  been 
decided  by  the  court  not  to  be  an  "  action  on  book,"  by 
the  exclusipn  of  the  defendant's  oath,  no  evidence  ought 
to  be  admitted  to  substantiate  a  book-debt  claim. 

To  this  it  was  answered,  by  the  counsel  for  the  plain- 
tiff, that  the  --vords  "  actions  on  book  debts,"  had  been 
always  understood  to  mean  the  same  as  "  actions  o/'book 
debts." 

Livingston,  J.,  after  requesting  to  hear  the  statute 
read,  observed  :  From  the.readiiig  of  the  statute  i  am  con- 
vinced that  this  action  is  well  brought ;  and  that  assumfiait 
and  the  book-debt  action  are  concurrent  remedies. 

As  to  the  legality  of  permitting  parties  to  testify  in  the 
action  of  assumfisit,  on  the  ground  that  it  is  an  action  on 
book,  I  have  doubts  with  respect  to  the  correctness 
of  my  decision  yesterday.  I  am  far  from  certain  that  the 
party  ought  to  be  excluded  ;  and  I  hope  thar  no  inconve- 
nience will  result  to  the  defendant  in  this  case  from  that 
decision. 

I  think  the  objection,  that  the  declaration  is  too  general, 
cannot  prevail.  In  the  English  practice  and  our  own,  de- 
clarations as  indefinite  as  this  may  be  found ;  though  it 
is  usual  to  declare  for  services  rendered  as  an  attorney, 
physician,  mechanic,  Stc.  Very  little  particularity  is  de- 
manded in  assumfisitf  except  in  the  count  for  money  had 


CIRCUIT  COURT  OF  THE  UNITED  STATES.  25» 

and  received,  where  more  exactness  and  precision  is  April,  1808. 
required.    This  is  open  for  discussion,  however,  in  a  „ 
future  stage  of  the  case. 


Nichols. 


The  evidence  was  admitted,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  the  amount  of  his  account. 

Upon  a  motion  in  arrest, 

IngeraoU  and  Sta/iles  took  two  exceptions, 

1.  The  declaration  is  too  general.  The  same  argu- 
ments were  relied  on  to  support  this  position  that  have 
been  stated  in  the  objection  to  the  testimony. 

2.  It  does  not  appear  by  the  record  that  the  plaintiff 
is  a  citizen  of  the  state  of  Meiv-Yorkj  or  the  defendant 
a  citizen  of  the  state  of  Connecticut.  That  this  should 
appear  is  absolutely  necessary;  and  this  court  has, 
without  motion,  ordered  a  case  to  be  erased  from  the 
docket,  on  discovering  that  the  parties  did  not  appear  to 
he  citizens  of  different  states. 

Daggett  and  Bristol,  contra. 

The  first  exception  comes  too  late  after  verdict,  when 
every  promise  alleged  in  the  declaration  is  taken  to  be 
an  express  promise,  or  even  a  promise  in  writing,  if 
necessary  to  sustain  the  verdict. 

But  an  allegation  of  work  and  labour  generally,  with- 
out setting  out  what  sort  of  labour,  or  in  what  manner  it 
was  performed,  is  good,  and  agreeable  to  numerous 
precedents  in  the  books  of  forms.  Some  doubt  was 
formerly  entertained  on  this  point,  but  the  question  has 
been  long  since  put  at  rest.  Carthevty  276.  I  Vent.  44. 
Sid.  425.  The  best  pleaders  have  latterly  adopted 
Vol,,  m.  R 
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April,  1808.  this  mode,  as  the  plaintiff  would  be  restricted  in  his 
Edwards    P^°of)  ^^  *he  declaration  were  more  special. 


Nichols. 


2.  The  plaintiff  and  defendant  are  well  described  as 
citizens  of  the  states  of  J\''ev}-  York  and  Connecticut.  The 
plaintiff  is  alleged  to  be  a  citizen  of  the  district  of  J^eiw 
York,  and  the  defendant  a  citizen  of  the  district  of  Con~ 
necticut.  By  the  act  of  congress  to  establish  the  judi- 
cial courts  of  the  United  States,  vol.  1.  U.  S.  Laws,  48,, 
the  United  States  are  divided  into  districts;  and  the 
states  of  J'^eiv-York  and  Connecticut  are  respectively 
constituted  districts  of  the  same  name.  The  same  terri- 
torial limits,  as  well  as  the  same  body  politic  are,  there- 
fore, described  by  the  terms  district  of  Connecticut,  as  if 
the  word  state  had  been  used.  The  district  and  state  of 
Connecticut  are  synonyixious  and  coextensive,  and  the 
parties  are  described  as  citizens  of  the  states  of  JVew 
York  and  Connecticut,  by  language  perfectly  definite  and 
certain. 

Livingston,  J.  overruled  the  motion  in  arrest,  and 
ordered  judgment  to  be  entered. 


CASES 


ARGUED  AND  DETERMINED 
IN  THE 

SUPREME  COURT  OF  ERRORS, 

AND    BEFORE    THE 

NINE  JUDGES  OF  THE  SUPERIOR  COURT 

or 
THE  STATE  OF  CONNECTICUT, 

AT  HARTFORD,  IN  JUNE,  1808. 


The  present  organization  of  the  Svfrzme  Covkt 
OF  Errors,  c«(/ q/*  Me  Superior  Court  oJ* 
the  State  of  Connecticut^  was  established,  by 
an  act  of  the  Legislature,  in  May,  1806.  \_Stxit. 
Conn.  tit.  XLII.  c.  14.]  It  is  summarily  as 
follows: 

The  superior  court  consists  of  one  chief  Judge, 
and  eight  assistant  judges,  who  annually  di- 
vide themselves  into  three  branches;  and  the 
several  counties  in  the  state  being  divided  into 
three  circuits,  one  branch  is  assigned  to  each 
circuit.  In  all  the  counties,  a  circuit  court  is 
held  twice,  and  in  one  county,  three  times  a 
year.  This  court  has  civil,  criminal,  and 
chancery  jurisdiction;  and,  in  its  several  ca- 
pacities, determines,  by  the  aid  of  a  jury,  au- 
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ditorSf  referees,  or  commissioners,  when  neces- 
sary or  proper,  all  issues  in  law  and  in  fact. 

The  supreme  court  of  errors  consists  of  all  the 
judges  of  the  superior  court ;  and  holds  one  term 
in  a  year,  at  Hartford  and  Neiv- Haven,  al- 
ternately. In  technical  strictness,  this  court 
^  has  cognisance  only  of  writs  of  error  f-om  the 
superior  court;  but  as  all  the  individuals  com- 
posing the  former  are  judges  of  the  latter ^  a 
convenient  opportunity  is  afforded,  while  they 
are  thus  assembled,  for  hearing  argument  on 
motions  for  new  trials,  and  cases  stated.  These, 
of  course,  occupy  a  considerable  portion  of  the 
term.  The  opinions  of  the  judges  upon 
them  are  given  by  way  of  advice  to  that  branch 
before  which  the  cases  are  respectively  pending ; 
but  this  advice  is  always  followed,  and  is  con- 
sidered as  settling  the  law. 


At  a  meeting  of  the  judges  of  the  superior  court, 
May  26th,  1807,  the  following  rules  of 
PRACTICE  were  agreed  to  be  adopted  in  the 
several  circuits,  viz. 

1.  The  presiding  judge,  in  charging  the  jury, 
shall  state  to  them  the  several  points  of  law 
which  may  arise,  and  declare  to  them  the  opi- 
nion of  the  court  thereon. 
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2.  Bills  of  exceptions  shall  not  hereafter  be  ad- 
mitted, but  motions  for  new  trials  shall  be 
admitted,  in  all  cases,  in  their  room,  to  be 
filed  within  forty-eight  hours  after  verdict, 
and  during  the  session  of  the  court. 

3.  The  several  circuit  courts  shall  hereafter,  at 
their  discretion,  reserve  such  motions  for  new 
trials,  as  they  think  proper,  for  the  opi- 
nion of  the  nine  judges,  either  with,  or  with- 
out stay  of  execution. 


Rules  adopted  at  this  term. 

1,  In  all  cases  of  writs  of  error,  the  counsel  for 
each  party,  before  argument,  shall  furnish  the 
court  with  a  brief,  containing  a  statement  of 
the  case,  with  the  points  and  authorities  in- 
tended to  be  relied  on. 

2.  In  all  motions  for  new  trials  before  the  nine 
judges,  the  counsel  for  the  party  who  makes 
the  motion  shall  go  forward  in  the  argument. 
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180$. 

Samuel  Peck  against  Deodat  WooDBRioaE. 

A    man    can-       WRIT  of  eiTor. 

not  collateral- 
ly impeach,  or 

tU)n  "a  iude-      "^^^^  '^^^  ^"  action  on  the  case  for  a  fraud,  practiseii 
laent    of    a  by  Peckj  in  obtaining  a  decree  in  chancery  against  Wood' 

court  of  law, 
or    a    decree  ondge. 
in    equity,  to 
\rhtch  he  is  a 

party.  No  ae-      The  declaration  stated,  that  Woodbridge,  on  the  1st  of 

tion,.      there- 
fore, will  lie,  January^  1773,  became  vested  with  the  title  to  a  certain 

^ecree^byfafse  piece   of  land,   subject   to   a   right  of  redemption  by 
.iMilorgedevi.  j^f-Qah  Rust,  and  Elizabeth,  the  wife  of  Pecky  children, 

dence,    while 

stich  decree  and  only  heirs  of  M)ah  Rust,  deceased,  by  whom  the  land 
{bree^^  "*  ^^^  originally  mortgaged.  In  1782,  those  heirs  brought 
a  bill  for  liberty  to  redeem  the  mortgaged  premises; 
whereupon  the  court  decreed,  that  upon  their  paying 
the  mortgage  debt  within  a  certzdn  limited  time.  Wood- 
bridge  should  give  them  a  quit-claim  of  his  right  and 
title ;  and  in  case  of  their  neglect  so  to  make  payment, 
their  equity  of  redemption  should  be  foreclosed.  The 
money  was  not  paid,  and  Woodbridge  continued  in  pos- 
session, and  made  valuable  improvements,  and  erected 
buildings  on  the  land.  He,  and  those  from  whom  he 
derived  title,  had  been  in  possession  from  the  year  1770. 

In  1799,  Peck,  in  the  right  of  Elizabeth,  his  wife,  with 
her  and  Rust,  brought  their  bill  in  chancery  to  the  supe- 
rior court  against  Woodbridge,  praying  for  liberty  to  re- 
deem said  land;  and  stated,  as  the  principal  ground  of 
sustaining  the  application  after  such  a  lapse  of  time,  that 
said  Elizabeth  was  married  to  Peck  during  her  minority, 
and  ever  since  had  been,  and  continued  to  be,  his  law- 
ful wife.  On  a  hearuig  before  the  court,  in  Sefitember^ 
1801,  this  allegation  was  by  them  found  to  be  true,  and 
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a  redemption  decreed.    In  compliance  with  this  decree,   jane,  ifi08 
IVoodbridge  had  surrendered  the  premises.  Pecx 

Wooa- 
The  declaration  then  averred  that  said  allegation  was     bridge 

false,  and  known  by  Peck  to  be  so;  and  the  finding  of 

the  court   was  made  entirely  upon  mistaken   evidence, 

which  Peck  had  fraudulently  imposed  upon  them. 

The  fraud  was  stated  to  have  been  practised  in  this 
manner.  Peck  had  been  informed  by  Mrs.  Evans^  an 
aged  woman  in  the  neighbourhood,  that  his  wife  was 
bom  within  two  or  three  days  of  the  birth  of  her  daugh- 
ter Jenny,  whose  birth -day  was  recorded,  with  those  ol 
her  other  children,  on  a  leaf  in  her  bible.  This  re- 
cord Peck  surreptitiously,  and  without  the  knowledge 
of  Mrs.  Evans,  altered  fronj  the  1 1th  day  of  July,  1762, 
to  1764,  and  left  the  bible  where  he  found  it.  He  then 
produced  her  as  a  witness  before  the  court,  to  testify  as 
to  the  time  of  his  wife's  birth.  She  unsuspectingly 
swore,  that  Mrs.  Peck  was  born  the  same  month,  and 
within  a  few  days  of  the  birth  of  her  daughter  Jenny; 
and  that  she  had  recorded  that  day,  with  the  birth-days 
of  her  other  children,  on  a  leaf  in  her  bible.  She  then 
showed  to  the  court  the  record  which  had  been  altered 
as  stated,  as  being  the  true  one  made  by  herself;  and 
testified,  that  from  such  record  she  knew  that  Mrs. 
Peck  was  born  within  two  or  three  days  of  the  lltli 
day  of  July,  1764. 

The  declaration  concluded  by  alleging  special  dama- 
ges, occasioned  by  the  fraudulent  practices  of  Peck. 
The  date  of  the  writ  was  the  30th  of  July,  1805. 

Peck  pleaded  in  bar,  that  on  the  21st  of  Auguat,  1805^ 
IVoodbridge  brought  a  bill  in  chancery,  stating  the  same 
facts  in  substance  as  those  alleged  in  this  action,  and 
praying    that  the   decree    passed    in   September,    1805, 
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June,  1808.    might  be  set  aside;    which    the    court,   in    Sefitembery 

PJ.CK:        1806,  accordingly  decreed,  at  the  same  time  enjoining 

.„  ^-  Pedk  not  to  make  any  use  of  his  quit-Cidim  from  Wood- 

Wood-  .  .  ^ 

BRIDGE,     bridge^  and  ordering  him  to  pay  to  Woodbridge  his  costs 

in  both  the  chancery  suits. 

There  was  then  a  demurrer  and  joinder. 

The  superior  court  adjudged  the  plea  sufficient. 

Brace  and  E.  Perkins,  for  the  plaintiff  in  error. 

It  is  incumbent  on  the  defendant  m  error  to  show,  tliat 
such  an  action  as  this  can  be  supported  by  precedent  or 
princi/ile.  It  will  not  be  pretended  that  any  case  is  to  be 
found  in  the  books,  where  a  plaintiff  has  sustained  an  action 
at  law,  on  the  ground  that  the  defendant  had  obtained  a 
decree  in  chancery  against  him.  Nor  is  there  any  Jirin- 
cijilcj  or  analogy,  which  countenances  such  an  action.  A 
decree  in  chancery,  while  it  remains  in  force,  is  not  only 
conclusive  with  respect  to  the  rights  of  the  parties  deci- 
ded by  it,  but  imports  in  itself  conclusive  evidence  that 
it  was  rightly  obtained.  This  position  is  supported  by 
numerous  authorities  in  the  English  books,  and  has  been 
sanctioned  by  more  than  one  solenan  decision  in  this 
court.  The  case  of  Eush  v.  Sheldon,  1  Day's  Cas.  170., 
compares  with  this.  There  evidence  was  admitted  by 
the  superior  court  to  show  that  the  decree  of  probate 
was  obtained  fraudulently.  This  court  unanimously  re- 
versed the  judgment,  on  the  ground  that  the  decree 
could  not  be  impeached  collaterally.  This  principle  is 
founded  in  sound  policy:  on  a  different  plan,  there 
would  be  no  end  to  litigation.  Nor  can  any  hardship 
result  from  it.  If  a  decree  has  been  obtained  against  a 
party  wrongfully,  let  him  bring  forward  his  process  to  set 
it  aside.    The  mode  of  redress  is  pointed  out  in  our 
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books  of  practice.    It  is,  indeed,  the  yery  one,  ivhich,  in    June  1808. 
this  case,  has  been  resorted  to.(a)  Feck 

V. 
WOOD- 

Will  it  be  said,  that  chancery  can  furnish  but  partial  bridge. 
relief?  VVe  answer,  that  in  every  case  where  chancery 
has  jurisdiction  of  the  principal  subject  matter,  it  can 
furnish  all  the  relief  that  the  nature  of  the  case  requires. 
The  firincifial  necessarily  brings  before  the  court  such 
things  as  are  incidental.  3  Bl.  Comm.  437.  Martin'  v. 
Martin^  1  Vea.  211.  Brooks  v.  Reynolds,  I  Bro.  C.  C. 
183.  Hardcaatle  v.  Chettcl,  4  Bro.  C.  C.  163.  Beardsly 
V.  /fa//«,  I  Rooty  366. 

Will  it  be  said,  that  chancery  cannot  give  damages? 
Chancery  is,  appropriately,  the  forum  to  consider  and 
decide  the  question  of  damages.  In  an  action  at  law 
on  a  bond,  the  court  is  to  take  up  the  case  as  a  court  of 
chancery,  and  settle  the  damages.  In  England,  indeed* 
the  chancellor  does  not  assess  the  damages  himself,  but 
directs  an  issue  to  be  tried  of  quantum  damnijicatus. 
HerC)  the  courts  assess  tlie  damages  directly. 

Sloman  v.  Walter,  1  Bro.  C.  C.  418.,  was  cited  as  an 
instance  where  chancery  assessed  damages. 

[Reeve,  J.  There,  the  court  went  on  the  ground  of 
relieving  against  a  penalty .^ 

The  defendant  in  error  has  obtained  all  the  redress  to 
which  he  is  entitled  by  his  bill  in  chancery.  He  sought, 
in  his  bill,  complete  redress;  it  was  competent  to  chan- 
cery to  grant  complete  redress ;  he  cannot  be  permitted 
now  to  say  that  he  has  not  obtained  it.  Can  he  then 
sustain  an  action  at  law  (or  further  redress? 

But  suppose  the  powers  of  chancery  incompetent,  and 
that  an  action  may  be  brought  to  recover  damages;  in 

(a)  Mtf.  Plead.  84. 

Vou  in.  P 
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June,  1808.   that  c&se,  no  damages  can  be  given  for  any  thing  subse- 

^^^       quent  to  the  date  of  the  writ.     Brasfield  v.  Lee^  1  Ld. 

V.  Raym.  329.     Fetter  v.  Beal^  1  Ld.  Raym,  339.  692.    Ba- 

WOOD-  _  ,  , 

BiiiDGE.  ker  V.  Bache^  2  Ld.  Raym.  1382.  In  the  present  case, 
the  court  have  assessed  damages ;  but  it  does  not  ap- 
pear, whether  for  matters  before,  or  after,  the  action 
was  brought. 

Further,  if  an  action  at  law  can  be  maintained,  it 
must  be  for  consequential  damages.  If  so,  this  action  is 
firemature.  No  cause  of  action  existed  at  the  com- 
mencement of  this  suit;  as  the  bill  ia  chancery  had  not 
then  been  brought. 

But  this  action  does  not  proceed  on  the  idea  of  a  de- 
fect in  the  power  of  the  court  of  chancery ;  but  express- 
ly on  the  ground  of  obtaining  a  double  satisfaction.  It 
is  brought  as  an  original  action,  claiming  damages  for 
the  whole  injury. 

The  principle  involved  in  the  present  case  is  very  im- 
portant. To  permit  two  original  suits  for  the  same 
cause  to  be  prosecuted  and  pending  at  once,  is  absurd; 
is  opposed  to  the  general  policy  of  legal  proceedings  ; 
would  occasion  endless  vexation,  and  needless  expense. 

Goodrich  and  Daggett^  for  the  defendant  in  error. 

This  is  an  action  on  the  case  for  a  deceit  in  procuring 
a  decree  in  chancery.  It  is  objected,  that  that  decree 
may  yet  be  set  aside,  and  the  party  injured  by  it  re- 
stored to  his  rights.  But  the  existence  of  that  decree  is 
not  the  only  injury.  The  party  has  been  subjected  to 
great  expenses  in  making  defence ;  in  procuring  counter 
testimony ;  in  employing  counsel ;  in  the  derangement  of 
liis  business,  &c.  To  set  aside  the  decree  merely,  would 
afford  but  partial  redress.    Complete  redress  can  be  h^d 
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»nly  by  the  action  which  has  been  brought ;  the  nature    June,  1808. 
of  which  is,  that  it  may  be  adapted  to  the  circumstances       p^^ 
and  exigencies  of  the  case.     Buah  v.  Sheldon  was  an  ac-  ^'• 

tion  of  ejectment  for  the  land.  But  suppose  it  had  been  bridge. 
an  action  on  the  case  against  Isaac  Sheldon  himself  for 
<hc  fraud;  could  it  not  have  been  supported?  In  Steia- 
art  V.  Warner  the  action  went  to  invalidate  the  decree. 
But  suppose  it  had  been  against  Stewart^  the  master,  for 
fraud  in  obtaining  the  decree ;  would  it  not  have  been 
sustained  ?  The  object  of  our  action  is  not  to  affect  a 
title  established  by  the  decree ;  to  recover  money  paid 
in  obedience  to  the  decree;  nor  to  obtain  any  thing  in- 
consistent with  the  validity  qf  the  decree. 

Actions  founded  on  the  same  principle  as  this  have 
been  brought,  and  sustained.  Phelfis  y.  Grisiuold,  her 
fore  the  superior  court  in  Hartford  county,  and  Hanford 
V.  Pennoyer,  in  Fairfield  county,(o)  are  in  point. 

The  bill  in  chancery  which  we  huve  brought,  is  in 
the  nature  of  an  original  bill;  because  it  is  a  bill  of  right. 
In  order  to  bring  a  bill  of  review,  permission  to  bring 
such  a  bill  must  first  be  obtained  of  the  chancellor. 
But  this  bill,  which  attacks  the  decree  on  the  ground 
of  fraud,  may  be  brought  like  an  original  bill.  On 
this  bill,  no  damages  are  recoverable.  All  that  the 
court  can  do  is  to  place  the  parties  in  their  former 
situation.  The  complainant  asks  only  to  be  restored  to 
all  that  he  has  lost  by  the  decree.  This  kind  of  bill 
always  supposes  a  former  decree,  and  has  reference  to 

(u)  That  wa*  an  action  for  fraudulently  obtaining,  before  a  justice 
•J  the  peucCf  a  judgment  against  tlie  pliiinliff,  b)  false  and  corrupt 
teitimony.  In  the  superior  court,  a  recovery  was  sustained,  on  the 
ground,  that  the  case  admitted  of  no  other  redress.  The  fraud  did  not 
appear  on  the  rccnni,  so  that  a  writ  of  error  coui<l  be  brought;  and 
oar  statute  docs  not  authorize  a  new  trial,  in  a  case  before  a  justice 
fix  relatioM  Hon.  J.  Trjtmbulf.  Vide  3  Johns.  J\*.  J'.  Tt/i?  Wc/). 
160. 
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June,  1808-   it.     Nq  extraneous  matters  can  be  drawn  into  the  bill. 
Peck       ^^  ^^  limited,  by  its  nature,  to  its  applicability  to  the 
former  decree. 


WoOD- 
BRIDGE' 


By  the  Court,  Mitchell,  Ch.  J.  Reeve,  J.  and 
Edmons,  J.  dissenting. 

It  is  a  principle  of  the  common  law,  that  a  man  can- 
not collaterally  impeach,  or  call  in  question,  a  judgment 
of  a  court  of  law,  or  decree  in  equity,  to  which  he  is 
a  party.  It  can  only  be  done  directly,  by  writ  of  error, 
petition  for  a  new  trial,  or  bill  in  chancery. 

In  this  case,  the  plaintiff  complains  that  the  defend- 
ant obtained  a  decree  in  his  favour,  against  the  plaintiff, 
which  is  still  in  force,  by  false  and  forged  evidence. 
This  collaterally  impeaches  such  decree,  by  not  only 
showing  it  to  be  wrongfully  obtained,  but  to  be  wrong  in 
itself:  of  course,  such  action  cannot  be  sustained. 

Judgment  reversed. 
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1808. 

Eunice  Stanton  against  Ebenezer  Willson  and  Ben- 
jamin Smith,  Executors  of  the  last  will  and  testa- 
ment of  John  Bird,  deceased. 

Eunice  Stanton,  Administratrix  on  the  estate  of 
Joshua  Stanton,  jun.  deceased,  against  Ebenezer 
Willson  and  Benjamin  Smith,  Executors,  &c. 

MOTION  for  a  new  trial.  Husband  viA 

*  ■wife  were  di« 

vorced    by    a 

These  were   actions  of  book  debt  for  education   and  decree  of  the 

support,  furnished  by  the  plaintiff,  before  her  intermar-  limouywasaT- 

riage  with  Stanton,  and  by  him  afterwards,  to  the  child-  ^^j^  wasTo 

Ten  of  Bird.     As  both  the  cases  depend  upon  the  same  ^^  '"  I'*-"**  ^ 

all    claims   of 
principles,  and  were  argued  together,  it  is  not  necessary  dower;     and 

-       ,  ...         .   ,      ,  she   was  con- 

•  further  to  distinguish  them.  stituted    sole 

guardian      xj( 
two    of   their 

The  account  produced  at  the  trial  consisted  of  the  infant    chiuj- 

f  ,,        .  .    ,  ren;  held,tliat 

foUowmg  articles :  the  father  wa« 

liable  fur  e<Iu- 
catiosiandsup- 

To  cash  paid  Mr.  Conklin  for  his  wife's  nursing  poj't  of  «ich 
Williain,  an  infant  son  of  said  John  Bird^  from  June  1  st,  ni'shcd  "in  a»e 
1797,  to  Jifirii  1st,  1798,  43  weeks  and  three  days,  at  5|■.p^Js'"'*'a.S^ 

1    dollar,  -  .  .  -  g43   43  ian,  and  afler- 

To  paid  for  extra  nursing  in  his  sickness,         -         5        stranger,     t* 
To  paid  the  doctor's  bill  for  ditto,  -  10        ^7^3 

To  clothing  said  W7//zam  10  months,  -  20 

>Viiercan  in- 

funt    child    e- 

l«lie«  from  hit  father  for  fear  of  personal  violence  and  abtne,  and  ooniiot  with  safctj 

livf  with  him,  the  father  is  liable  for  nvcessarv  support  and  educaiiou  furnished  to  suck 

child  by   a  stranger. 

What  articles  are  necessaries,  muit  depend  nj>on  the  circumstances  of  the  parly  for 
wh'Mn  they  are  furnished;  and  when  those  cireunistunces  are  ascertained,  the  court 
will  only  instruct  tltc  jury  as  to  the  ciuatea  of  articles  which  are  to  t>e  considered  as 
nccessaiies. 

Hook  debt  will  lie  for  necessaries  furnished  to  an  infant,  without  a  re«]uest  from  the 
(larty  liable,  or  a  promise  to  pay  f«>r  thcin. 

A  wife  may  l»e  a  witness  for  her  husband  in  an  action  of  book  debt,  espr  i '  ''v  •"  • 
lus  death,  though  the  charges  accrued  in  his  life-time. 
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June,  1808.    To  boarding,  clothing  and  nursing  said  William 

t,  from  March.    1798,  to  Sehtember.  1803,  6  1-2 

Stanton  i  i  i  >  ' 

years,         -----       g429  00 

To  schooling  said  William  2  1-2  years  at  6  dol- 
lars,        -  -  -  -  -  15  00 

To  nursing  and  clothing  William  and  his  sister 
Maria,  from  June  1st,  1797",  to  May  15th,  1798, 
49  weeks 'and  6  days,  -  -  -  74  78 

To  extra  nursing  and  doctor's  bill  in  her   last 

sickness,         -  -  -  -         -  20  00 

To  boarding  and  clothing  said  William  from 
October,  1803,  to  February,  1806,  117  weeks 
and  1  day,  at  two  dollars  50  cents,         -  292  87 

To  two  and  a  half  years'  schooling  said   William,     12  00 

To  boarding  John  Herman  Bird,  son  of  said  John 
Bird,  from  February,  1805,  to  February,  1806, 
48  weeks  and  1  day,  -  -         -  96  30 

.To  paid  for  classic  books,  and  tuition  at  college 

for  the  same,         -  -  -  -  55  00 

To  expense  money  furnished  the  same,         -  20  Od 

In  the  course  of  the  trial,  it  appeared,  that  the  plain- 
tiff was  married  to  Bird  in  October,  1789,  and  continued 
to  be  his  lawful  wife,  until  May,  1797,  when  she  was  di- 
vorced by  a  decree  of  the  general  assembly.  By  that 
decree,  she  was  constituted  sole  guardian  of  their 
youngest  children,  William  and  Maria,  mentioned  in 
the  account,  until  they  should  respectively  attain  to  the 
age  of  twenty-one  years,  which  guardianship  she  ac- 
cepted. Bird  was  ordered  to  pay  her,  within  six 
months  from  the  1st  of  June,  1797,  three  thousand 
dollars,  as  her  part  and  portion  of  his  estate,  and  in 
lieu  of  all  claims  of  dower.  This  sum  was  afterwards 
paid  to  her  satisfaction ;  and  she  gave  him  a  written  dis- 
charge from  all  claims  and  demands  which  she  had 
against  him,  by  virtue  of  the  decree.  William  and 
Maria  lived  with,  and  under  the  care  of  the  plaintiff; 
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and  their  support  and  education  charged  in  the  account  June,  1808. 
were  furnished  by  her,  until  her  intermarriage  with  stantok 
Stanton^  in  October^  1803,  and  by  him  afterwards.  Of 
John  Herman,  the  elder  son  of  Bird  and  the  plaintiff, 
she  was  not  appointed  guardian.  He  continued  with 
his  father  several  years  after  the  divorce,  and  then,  as 
the  plaintiff  contended,  and  introduced  some  evidence 
to  prove,  eloped  from  him  for  fear  of  personal  violence, 
and  went  to  live  with  Stanion.  After  this,  Stanton  fur- 
nished him  with  the  support,  tuition,  books  and  money 
charged  in  the  account.  It  was  agreed,  that  the  whole 
of  the  charges  accrued  without  any  request  from  Bird, 
and  that  he  had  never  made  any  express  promise  to 
pay  them. 

The  plaintiff  offered  herself  as  a  witness  in  support 
of  the  charges.  She  was  objected  to,  as  incompetent 
to  testify  as  to  such  as  accrued  after  her  intermarriage 
with  Stanton,  on  the  ground  qf  her  relation  to  him. 
this  objection  was  overruled;  and  she  was  admitted. 

On  the  merits,  the  defendants  contended,  that  Bird 
was  not  liable  to  pay  Stanton  for  any  part  of  the  account 
for  supporting  William  and  Maria,  on  the  ground  that 
Stanton  was  not  their  guardian;  and  that,  if  there  was 
any  liability,  it  accrued  to  Stanton  and  his  wifd  jointly. 
But  the  court  decided,  and  gave  it  in  charge  to  the 
jury,  that  the  ^ole  guardianship  of  the  mother  was  no 
objection  to  a  recovery  by  Stantony  inasmuch  as  the  debt 
accrued  solely  to  hiip. 

The  defendants  also  contended,  that  the  plaintiff 
could  not  recover  for  any  part  of  the  charges  relating 
to  John  Herman  i  but  the  court  decided,  and  gave  it  in 
charge  to  the  jury,  that  if  they  found  that  he  eloped 
from  his  father  for  fear  of  personal  violence  and  abuse, 
»pd  could  not  Vuh  safety  live  with  him,  the  plaintiff 
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June,  laof.    was  entitled  to   recover  such  sum  for  his  support  and 
Stantoij    education  as  they  should  judge  reasonable. 
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The  defendants  further  contended,  that  upon  the  facts 
stated,  the  action  of  book  debt  would  not  lie;  but  the 
court  decided,  and  gave  it  in  charge  to  the  jury,  that 
the  action  of  book  debt  was  the  proper  remedy. 

The  defendants  further  contended,  that  by  force  of 
the  decree  of  the  general  assembly,  and  the  discharge 
of  the  plaintiff.  Bird  was  not  bound  by  law  to  support 
the  children ;  but  the  court  decided,  and  gave  it  in 
charge  to  the  jury,  that  he  was  solely  liable  for  their 
support. 

On  the  whole  case,  the  court  directed  the  jury  to  find 
for  the  plaintiff  to  recover  of  the  defendants  such  part 
of  the  account  as  was  just  and  reasonable,  taking  into 
their  consideration  the  situation  and  circumstances  of 
the  respective  parties. 

The  jury  found  for  the  plaintiff  accordingly ;  and  the 
defendants  moved  for  a  new  trial,  on  the  ground  that 
the  court  mistook  the  law  in  admitting  the  testimony  ob^ 
jected  to,  and  in  their  charge  to  the  jury. 

.A'.  Smith  and  Beers,  in  support  of  the  motion. 

I.  One  point  contended  for  by  the  defendants  in  the 
superior  court,  and  reserved  for  the  opinion  of  this 
court,  is,  "  that  by  force  of  this  decree,  John  Bird  was 
not  by  law  bound  to  sufifiort  the  two  youngest  minor  child' 
i^en,  -viz.  William  and  Maria,  for  whom  the  principal 
part  of  the  support  was  furnished." 

By  the  decree,  recited  in  the  record  before  us,  the 
rights  and  powers  of  the  father  as  guardian  are  taken 
away,  and  placed  in  the  hands  of  the  mother. 
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ist  We  contend,  in  the  first  place,  that  the   dutij   to    June,  1808. 
support  ceases,  when  all  the   rights  and  powers  of  the    stanton 
guardian  hy  nature  are  taken  away  from  him,  and  pla-  ^yj^Isoy. 
ced   in   the   hands   of  a  person  who,  before   this,  was 
equally  bound  to  support  with  him. 

By  the  law  of  nature,  each  of  the  parents  is  equally 
bound  to  support  and  educate  their  offspring.  The  ge- 
neral expression  "  parent"  is  always  used  by  legal 
writers,  when  treating  of  this  natural  liability  to  sup- 
port children;  they  do  not  restrict  it  to  ihe /at/ier,  or 
mother^  alone.     1  Bl.  Com.  44.7. 

To  be  sure,  during  the  coverture,  by  the  laws  o£ 
many  countries,  the  husband  and  wife  are  deemed  but 
one  person  in  law.  She  having  no  separate  rights,  and 
he  having  the  exclusive  control  and  custody  of  all  their 
property,  she  can  rarely  be  seen,  or  known,  on  this 
subject  of  support;  but  the  instant  the  coverture  ceases, 
she  again  shows  herself; — her  liability  again  a])pears. 
and  even  during  the  coverture,  if  you  can  Jind  her  with 
separate  property,  she  has  been  held  bound  to  contribute. 
It  has  been  decided  in  Great  Britain,  that  where  the  wife 
has  separate  property,  and  it  goes  to  the  husband's  use 
during  the  coverture,  she  may  come  in  as  a  creditor 
against  his  estate  to  that  amount.     2  Jtk.  284.  v 

So  where  her  real  estate  is  mortgaged  for  his  dchu, 
/lit  estate  shall  redeem  it  after  his  death.  13ut  it  ha;s 
been  decided,  that  her  contributions  of  separate  property 
to  the  7naintcnance  cf  the  famili),  do  not  render  her  a  cre- 
ditor to  his  estate.  So  in  case  of  natural  born  children, 
;is  the  father  and  mother  of  them  have  separate  rights, 
and  separate  property  from  each  other,  they  are,  by  the 
laws  of  most  countries,  equally  bound  to  contribute  for 
thtir  support,  where  the  fatlicr  is  ascertained  and  known. 
And   in   alt  cases  where  you  can  find  the  father  and 

A  oi.  IfU  G 
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Jane,  1808.  mother  standing  in  this  situation.,  they  are  equally  bound 
Stanton  ^^  maintain  their  ofTspring.  Thus  stands  the  case  when 
^    ^  the  guardianship  remains  in  the  ordinary   hands. 

But  the  case  before  us,  is  one,  where  the  father,  by  a 
legislative  act,  is  totally  prohibited  the  care,  custody  and 
guardianship  of  his  children ;  not  only  that^  but  the 
mother  is  by  this  same  act  constituted  and  appointed  the 
sole  and  exclusive  guardian  till  the  children  attain  the 
age  of  21.  The  same  act  which  has  sealed  his  exist- 
ence as  a  husband,  has  also  closed  his  existence  as  a 
parent  and  natural  guardian. 

But  let  us  suppose  all  that  the  gentlemen  opposed  to 
us  can  contend  for;  suppose  that  the  father  alone  is  ge- 
nerally  bound  to  support  after  the  coverture  is  deter- 
mined by  divorce.  In  these  cases,  he  almost  universally 
remains  the  guardian  of  his  children.  But  in  the  case 
before  the  court,  he  has  no  control  over  them ;  he  can- 
not direct  in  what  manner  they  shall  be  supported ;  no 
economical  mode  of  his  devising  or  prescribing  is  to  be 
regarded  or  followed.  Another  person,  noiv  a  stranger 
to  him  in  legal  contemplation,  is  to  manage  affairs  in  her 
own  way,  expend  what  she  deems  proper,  and  he  must 
,  silently  submit,  and  pay  bills  as  presented.     Surely  the 

*  laws  of  Connecticut  will  not  teach  us  such  a  doctrine. 

2d.  On  a  fair  construction  of  this  decree,  all  obli- 
gation to  support,  ceases  on  the  part  of  John  Bird.  By 
this  decree,  this  woman  is  not  only  divorced^  and  afifiointed 
guardian  to  the  children,  but  she  has  the  large  and  unex- 
ampled sum  of  3,000  dollars  given  her  out  of  his  estate. 

The  mere  act  of  giving  her  this  large  sum  of  money, 
if  there  was  nothing  else  in  the  case,  furnishes  strong 
presumptive  evidence  enough  that  it  was  the  intention 
of  the  legislature  to  give  it  for  the  support  of  the  child- 
ren^  as  well  as  for  the  support  of  the  ivoman. 
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It  is  not  given  to  her  merely  for  life,  as  in  ordinary  Jun£,  180S. 
cases;  but  it  is  given  to  her  absolutely,  for  ever.  Nor  stanTon 
is  it  to  be  set  off  to  her  out  of  his  lands,  or  in  any 
articles  of  fiereonal  profiertij,  but  it  is  ordered  to  be 
paid  in  caah. 

Again:  when  the  legislature  had  their  hands  in  the 
pockets  of  John  Bird,  making  provision  for  this  unfortu- 
nate woman,  can  we,  for  a  moment,  suppose  that  they, 
would  have  been  so  inattentive  and  negligent  towards 
these  novel  sort  of  orphans,  as  to  have  made  no  pro- 
vision for  them  ?  Did  the  legislature  forget  that  they 
had,  at  that  instant,  decreed,  that  this  woman  should  be 
the  future  guardian  of  these  children ; — should  have  the 
sole  and  exclusive  custody  and  control  of  them  ?  Could 
they  reflect  upon  this  a  moment,  without  perceiving  the 
necessity  of  making  provision  to  enable  her  to  discharge 
the  duties  thus  imposed  upon  her,  in  a  proper  manner  ? 
Did  they  mean  she  should  eat  bread  before  them,  and 
give  them  none  ? — No:  they  knew  that  they  had  thrown 
these  children  upon  the  hands  of  this  woman;  and  hence 
it  was,  that  they  decreed  this  large  sum  of  money  to 
enable  her  to  support  them,  as  well  as  herself.  Can  we 
believe  that  they  intended,  that  every  time  she  fiimished 
these  children  with  a  meal  of  victuals,  or  a  garment, 
that  she  should  pursue  John  Bird  into  a  foreign  state 
or  countiy;  there  commence  a  suit  against  him;  there 
collect  her  testimony  at  a  much  greater  expense  than 
she  could  ever  recover;  and  thus  go  through  a  long 
course  of  litigation  with  him  ?  And  so  on,  repeating  the 
same,  from  time  to  time,  as  often  as  supplies  were  fur- 
nished them?  Never  can  we  impute  to  a  body  of  men, 
composed  of  the  collected  wisdom  of  the  state,  such  an 
imreasonablc  and  foolish  intention   as  this. 

Again:  on  the  face  of  the  decree,  there  is  a  declara- 
tion of  the  intention  of  the  legislature.     It  is  there  dc- 
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June,  t808.  clared,  in  effect,  that  this  3,000  dollars  shall  be  appropri- 
Stanton  ^^^^  for  the  nurture  and  education  of  the  children^  as 
well  as  foMhe  supfiort  of  the  woman.  The  decree  is  in 
these  words,  (viz.)  «  that  the  said  John  Bird  shall,  with- 
in 6  months  from  the  1st  of  June,  1799,  pay  to  the  said 
Eunice  3,000  dollars,  as  her  part  arid  portion  of  the  estate 
of  said  John,  and  in  lieu  of  all  claims  of  dower." 

This,  then,  is  given  to  her  for  two  purposes : 

1st.  For  "  her  part  and  portion  of  the  estate  of  said 
John;'"  and, 

2d.  "  In  lieu  of  all  claims  of  dower." 

Under  this  last  clause  of  the  decree,  it  then  become* 
necessary  to  inquire  what  is  meant  by  the  term  dower;-— 
what  it  is  ever  given  for; — what  is  the  object  of  it. 

Is  dower  given  for  the  support  of  the  woman  alone  ? 
By  no  means:  it  is  given  for  something  more;  it  is  for 
the  nurture  and  education  of  the  children,  as  well  as  for 
her  sufifiort.  And  because  the  legislature  have  anticipa- 
ted it,  and  ordered  it  to  be  paid  before  the  natural  death 
of  John  Bird,  the  application  of  it  is  not  to  be  changed 
to  a  different  purpose  than  that  which  the  law  has  fixed. 
It  IS  to  be  applied  to  the  same  use  as  though  he  was 
naturally  dead,  and  it  was  set  out  to  her  as  her  third 
part  of  his  estate. 

Whatever  may  be  the  idea  affixed  to  the  term  dower 
in  common  fiar lance,  the  true  legal  signification,  as  de- 
fined by  the  ablest  common  law  writers,  "  is  that  portion 
of  the  husband's  lands,  which  the  wife  has,  after  the 
husband's  decease,  for  the  sustenance  of  herself,  and  ybr 
the  nurture  and  education  of  her  children.**  Co.  Litt.  30.  b. 
2BI.  Com.  129,  130.     Jacob's  Dictionary,  tit.  ^^  Dower  " 


SUPERIOR  COURT  OF  ERRORS  4^ 

And  this  court  will,  at  once,  recognise  it  as  a  "well  set-   ju^g^  igog. 

tle'd  rule,  that  where  a  technical  term  of  the  common    _ 

Stantox 

law  has  acquired  a  fixed  signification,  and  is  used  in  an 
act  of  the  legislature,  such  act  is  to  receive  the  com- 
mon law  construction.    4  Bac.  Abr.  647. 


WiLLSON. 


If,  then,  doiver  is  givt:n  for  the  nurture  and  education 
of  children,  as  well  as  for  the  support  of  the  wife ;  and 
thiif  is  given  in  lieu  of  that^  (though  the  arrival  of  it 
\\2L%h&Qn  hastened  by  the  interposition  of  the  legislature,) 
it  must,  of  course,  follow,  that  this  3,000  dollars  was 
intended  for  their  support,  as  well  as  for  that  of  the 
•moman.  And  if  it  is  about  to  be  contended,  (as  it  has 
heretofore,)  that  the  man  must  have  been  dead,  in  order 
that  the  idea  of  dower  can  apply  to  the  case,  it  may  be 
answered,  that  by  this  sovereign  act  of  the  legislature, 
this  man,  in  contemplation  of  law,  was  as  efieciually 
dead  to  all  intents  and  purposes  as  it  respected  her,  as 
though  he  had  died  a  naturpl  death.  By  this  decree, 
ahe  ceased  to  have  any  husband;  he  ceased  to  have  any 
ivije.  Nay,  more  was  effected  by  this  decree  than  by  a 
natural  death  of  the  husband :  by  a  natural  death,  the 
children  are  left  guardianless ;  but  here,  the  same  act 
which  terminated  his  existence  as  a  husband  and  a 
guardian,  appointed  aaother  person  guardian  to  his 
children.  Much  less  than  this  kills  a  man  in  England: 
there,  by  a  kind  of  civil  suicide,  a  man  may  close  his 
9wn  existence,  without  the  aid  of  a  legislative  decree. 
Abjuring  the  realm,  or  becoming  a  monk,  terminates  a 
man's  existence  as  completely,  for  all  civil  purposes,  as 
if  he  had  died  a  natural  death. 

3d.  John  Bird  cannot  be  liable,  where  it  appears  that 
the  advancements  were  made  vfithout  hia  conaent  or  re- 
queaty  and  againat  his  will.  It  is  very  evident,  from  the 
whole  course  of  proceedings,  as  far  as  the  record  will 
discover  it,  that   every  step  frojp  the  application   for  a 
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Jnne,  1808.  divorce,  down  to  the  death  of  John  Bird,  was  againai 
Stanton  ^"  w?V/.'  and  it  is  stated  in  the  record,  that  the  advance- 
ments, which  constitute  her  account,  were  without  any 
promise  or  request  from  him. 
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It  is  a  principle  well  settled  in  the  country  from 
whence  we  derive  our  ideas  of  jurisprudence,  that  if  a 
wife  elopes  from  her  husband,  (though  not  with  an  adul- 
terer,) and  supplies  are  furnished  her  against  his  loillj 
no  recovery  can  be  had  for  them.    2  Stra.  875. 

II.  In  the  next  place.  Can  the  plaintiff  recover  for 
any  fiart  of  her  account,  nvhich  is  for  the  sufifiort  of  John 
Herman  Bird,  who  was  not  under  her  guardianshifiy  but 
under  that  of  his  father  ? 

1st.  Whatever  might  be  her  claim  to  a  recovery  for 
the  other  parts  of  her  account,  most  clearly  no  part  of 
this  class  of  charges,  can,  on  any  principle,  be  supported. 

It  appears,  that  this  child  eloped  from  his  father,  and 
went  to  live  with  his  mother's  husband :  and  it  is  said,  he 
had  fears  of  personal  violence.  Whether  these  fears 
•were  well  grounded  or  not,  or  whether,  like  all  other 
boys,  he  did  not  deserve  and  expect  correction  at  times, 
does  not  appear.  But  we  apprehend,  that  the  pretended, 
imaginary,  or  even  real,  fears  of  a  boy,  are  to  be  no 
justification  for  his  eloping.  Much  less  are  they  suffi- 
cient to  authorize  any  stranger  (for  such  was  Joihua  Stan- 
ton) to  harbour,  provide  for,  and  educate  him,  at  the  ex- 
pense of  the  father.  Otherwise,  a  father  would  be  pla- 
ced in  a  perilous  situation; — ^he  would  never  dare  to 
exercise  his  parental  authority,  if  upon  every  look  of 
disapprobation,  the  child  might  run  away  to  some  stran- 
ger, pretend  that  "  he  was  afraid  of  personal  violence" 
and  thus  authorize  the  stranger  to  receive  him,  and 
charge  the  father.    It  would  be  constituting  a  child  the 
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sole  judge  of  the  propriety  of  his  father's  actions  and  June,  18O8. 
conduct.  It  would  totally  prevent  the  father  from  Staxton 
training  up.  hia  child  in  the  way  he  should  go.  ^• 

2d.  If  any  part  of  these  charges  are  recoverable, 
that  part  of  them  particularly  which  consists  of  moneys 
expended  for  "  booka^  tuition  and  afiending  money  at  col- 
lege," to  the  amount  of  75  dollars,  cannot  be  recovered. 

There  is  no  common  or  statute  law,  in  Great  Britain, 
or  the  state  of  Connecticut,  compelling  a  man  of  pro- 
perty to  educate  his  children,  and  particularly  at  college. 
They  are  left  by  the  laws,  at  their  own  option,  whether 
they  will  breed  up  their  children  to  be  ornaments,  or 
disgraces  to  their  family.  1  Bl.  Com.  450.  2  Sivi/t*g 
Syatem,  205.  In  England,  they  have  certain  statutes 
for  the  apprenticing  of  poor  children ;  but  no  law  (says 
Judge  Blackstone)  compelling  rich  men  to  educate 
their  children.  So  in  Connecticut,  the  law  has  left  it  to 
the  consciences  of  parents ;  and  has  only  made  provision 
for  a  sufficient  degree  of  learning  to  prevent  their  sink- 
ing into  barbarity  ;  and  that  is,  by  requiring  that  children 
learn  to  read  the  English  tongue  well,  and  to  know  the 
laws  against  capital  offences.  Undoubtedly,  this  young 
man  had  received  this  learning  from  his  father,  or  M'e 
should  not  have  found  him  in  a  college  immediately 
after  eloping.  In  Vermont,  where  this  education  was 
bestowed,  they  have  no  statute  at  all  on  this  subject. 
Whatever,  then,  is  the  common  law  of  England,  is  the 
law  of  that  state,  since  their  statute  adopting  the  common 
law.  That  common  law,  we  have  seen,  makes  no 
provision  on  the  subject.(a) 

III.  Another  question  reserved  for  the  opinion  of  this 
court  is  this:   IVilt  the  action  of  book  debt  lie? 

(a)  fire  Chifnnatt'f  Rrft.   1 1 1 
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June,  1S08.  We  contend,  that  it  will  not.  We  apprehend,  that 
Stanton  *'"^  action  will  never  lie,  where  the  liability  arises  by 
,,,     V-  mere  ofieration  of  law. 

WiLLSON. 

This  is  a  case  of  money  laid  out  and  expended,  by  a 
stranger  to  John  Bird,  for  the  support  and  education  of 
his  children,  contrary  to  his  mind  and  will.  No  agree- 
ment, or  request,  on  his  part  is  pretended.  If  the 
action  of  book  debt  will  lie  for  this  kind  of  implied 
agreement,  no  reason  can  be  shown  why  it  will  not  lie  on 
every  possible  kind  of  implied  agreement.  If  it  will  lie 
in  the  present  instance,  you  may  charge  on  book  money 
paid  under  a  mistake,  or  money  paid  through  the  deceit 
of  another,  and  recover  it  back  in  this  form  of  action. 
So  money  paid  on  a  consideration  which  happens  to  fail; 
money  obtained  under  a  -void  authority ;  by  extortion, 
imposition,  oppression;  or  money  paid  on  a  note  and  not 
applied,  might  all  with  equal  propriety  be  charged  on 
book,  and  recovered  back  in  this  action.  But  it  having 
been  so  recently  settled  by  this  court,  in  the  case  of 
Bradley  v.  Goodyear,  1  Day's  Cas.  104.  that  money 
paid  on  a  note,  and  not  applied,  could  not  be  charged  on 
book,  that  it  will  not  now  be  contended  for. 

We  contend  further,  that  if  John  Bird  noas  liable  to 
support  these  children,  the  plaintiff  ought  to  have  pre- 
ferred her  petition  to  a  county  court,  in  conformity  to  the 
statute  law  of  this  state,{a)  or  of  the  state  of  Vermont, 
where  the  support  was  J'urnished. 

The  law  of  nature  which  applies  to  this  subject,  has 
merely  compelled  certain  relations  to  support  each  other, 
but  has  not  pointed  out  the  mode  in  which  they  shall  be 
compelled  to  do  it.  Hence  we  find  that  in  Great  Britain, 
■  in  Connecticut  and  in  Vermont,  (where  this  support  was 
furnished,)  the   legislature  have  passed   acts   declaring 

(a)  Tit.  88.  c.  1. 
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what  that  law  of  nature  is,  and  pointing  out  a  mode  in    June,  18O8. 
which  this  law  shall  be  enforced. (a)  c  


In  Connecticut  and  Vermont  the  acts  are  literal  copies 
of  each  other  in  this  respect ;  and  the  manner  in  which 
this  obligation  is  to  be  performed  is  thus  pointed  out. 
The  county  court  of  the  county  where  the  relieved  per- 
son dwells,  on  application  by  any  relation,  shall  assess 
what  shall  be  just  and  reasonable,  and  the  sufficient  liable 
relations  shall  pay  in  such  manner  and  proportion  as  the 
court  shall  adjudge;  and  that  whether  such  relations  live 
in  that  county  or  not.  This  assessment  liquidates  the 
account.  And  it  is  also  highly  firofier  that  it  should  be 
done  there.  The  judges,  who  are  to  determine  on  the 
reasonableness  of  the  account,  live  in  the  neighbourhood 
where  it  is  furnished,  and  are  therefore  more  competent 
to  judge  what  is  reasonable  there  than  a  court  in  th^ 
State  of  Connecticut  or  Neio-York.  A  sum  which  might 
be  reasonable  in  one  of  these  states  might  not  be  ad- 
judged so  in  another. 

But  it  has  been  said,  and  perhaps  will  be   again,  that 
these   statutes   do  not   extend   to   infants  who  are  sup- 
ported; but  merely  extend  to   persons  who  have  once 
supported  themselves  and  have  become  poor;  of  course 
can  reach  none  but  adults. 

A  few  words  from  Judge  Blackstone*8  Commentaries  will 
set  this  point  at  rest.  In  the  1st  vol.  p.  449.,  he  observes, 
that  "  no  person  is  bound  to  provide  a  maintenance  for 
his  issue,  unless  where  the  children  are  impotent,  either 
through  infancy^  disease  or  accident." 

These  arc  comments  on  the  English  statute  of  43  of 
£Uz.;  but  it  will  be  found,  on  comparing  our  statute  with 

(o)Fi<fcA'ir»i^,  158. 
Vol.  in.  Tl 
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June,  18P8.  theirs,  that  m  this  respect,  they  are  expressed  in  similar 

V. 

IV.  Another   point  is   this.     We   contended   in  the 
court  below  (and  it  was  overruled)  tha(  this  filaintiff  ought 
not  to  be  admitted  to  testify,  to  prove  her  account,  because 
when   the    account    accrued   she  was    the   lawful  wife  of 
Joshua  Sta7iton,\\ir\. 

It  is  not  on  the  ground  of  an  interest  which  she  may 
have,  that  vre  object  to  the  admission  of  this  plaintiff,  for 
in  the  action  of  book  debt,  interest  is  no  objection  to  the 
admissibility  of  a  witness ;  for  the  pai'ties  themselves  are 
invariably  admitted,  and  no  persons  can  be  more  interested 
than  they  are.(a)  But  it  is  on  the  ground  oi policy  that  we 
object.  If  she  can  be  admitted  a  witness  ybr  him,  then  she 
may  against  him.  If  she  is  introduced  by  him  to  testify 
in  his  favour,  and  on  cross  examination  she  discloses  the 
whole  truth,  and  it  proves  against  him,  it  will  create  the 
most  implacable  quarrels  and  dissensions  between  them, 
and  break  in  and  totally  destroy  all  the  happiness  of  the 
married  state.  If  she  can  be  introduced  by  him,  she  may 
by  others,  and  thus  all  the  secrets  of  the  family  might  b©- 
drawn  out.  And  it  makes  no  difference  that  she  is  not, 
at  the  time  of  testifying,  his  wife :  it  is  enough  to  exclude 
her,  that  she  came  by  this  knowledge  at  a  time  when 
she  was  his  wife. 

In  Great  Britain,  the  exact  point  which  we  are  contend- 
ing for,  has  been  judicially  decided,  in  a  very  recent 
case,  reported  in  the  Ap-iiendix  to  Peake's  Evidence,  p.  44. 
Monroe  v.  Twisleton.  This  is  also  laid  down  by  Mr. 
Peake  a* the  settled  law,  in  p.  174.  of  the  body  of  his 
treatise;  though  he  himself  yfas  opposed  to  the  decision 
at  the  time  it  was  made. 

(o)  Vide  Stat;  Conn.  tit.  25.  c.  1. 
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Ikigffete  und  Cou/rf,  contra.  June,  1808. 


I.  The  first  question  is,  whether  J3ird  was  liable  for 
the  support  of  William  and  Alaria  ? 

The  duty  of  the  father  to  provide  for  the  maintenance 
of  his  infant  children  is  a  principle  of  natural  law,  re- 
cognised and  established  by  the  common  law.  1  Bl. 
Comm.  446.  448,  449. ;  I  Swift's  Stjst.  204.  In  this 
case,  support  was  funjished  to  such  children;  the  articles 
furnished  were  necessary  and  proper;  and  they  were 
furnished  by  a  person  appointed  by  law  to  do  it  in  his 
stead.  His  liability,  therefore,  results  conclusively,  un- 
less there  are  peculiar  circumstances  attending  the  case, 
which  exonerate  him.  If  he  is  exonerated  at  all,  it  must 
be  by  virtue  of  the  decree  of  the  general  assembly. 
By  that  decree.  Bird  and  the  plaintiff  were  divorced 
a  vinculo  matrimonii;  she  was  appointed  the  guardian 
of  these  children ;  and  was  allowed  a  reasonable  sum  as 
alimony  from  his  estate. 

Does  the  divorce  discharge  his  liability  ?  There  can 
be  no  pretence  of  it.  He  is  still  the  father  of  his  chil- 
dren. The  relation  between  them  is  not  impaired,  nor 
affected.  Their  respective  rights  and  duties  remain  the 
same.  It  would  be  strange,  indeed,  if  a  natural  duty 
from  ji.  to  B,  should  be  discharged,  by  dissolving  u 
civil  relation  between  A.  and  C. 

Docs  the  a/i/iointment  of  the  mother  as  guardian  dis- 
charge his  liability  ?  As  to  this  question,  it  makes  no 
difference  whether  the  guardian  be  the  mother,  or  any 
other  person.  A  guardian,  as  such,  is  not  bound  to 
support.  He  is  the  mere  agent,  trustee,  and  com- 
mittee of  the  person  and  c'itaic  of  Ins  ward.  1  Bt.  Com. 
460. 


Stanton 
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June,  1808.  In  chancery,  a  guardian  will  be  allowed  to  apply  the 
Stantom  property  of  the  infant  for  his  support.  Com.  Dig.  tit. 
Chancery^  3  O.  2.  And  in  this  state,  he  may  charge  the 
articles  furnished  on  book,  and  recover  for  them,  in  an 
action  at  law.  Mills  v.  St.  John^  2  Root^  1 88.  But  it  is 
otherwise  with  regard  to  ^father.  He  will  not  be  allow- 
ed, even  in  chancery,  to  apply  the  property  of  his  child 
to  his  support,  except  where  the  father  is  in  distressed 
circumstances.  Darley  v.  Darky.)  3  jitk.  399.  Hughes  v. 
Hughes.)  1  Bro.  Chan.  Cas.  387.  Roach  v.  Garvan,  1  F^s. 
160.  Com.  Dig.  tit.  Chancery,  S  0.  1. 

The  duty  of  the  father  to  support  his  child  arises  from 
the  relation  between  them.  That  relation  subsists,  not- 
withstanding the  appointment  of  another  person  as  guar- 
dian. 

Does  the  alloivance  oj" alimony  discharge  his  liability? 
Why  should  it  ?  Because,  it  is  said,  it  will  be  iiresumed 
to  be  for  the  support  of  children.  But  whence  arises 
such  a  presumption  ?  Is  alimony  never  allowed  where 
there  are  no  children  ?  or  where,  by  the  terms  of  the 
decree, .  they  are  to  remain  with  the  father  ?  Suppose, 
in  this  case,  the  children  had  died  immediately  after  the 
plaintiff  had  received  her  alimony ;  could  she  be  com- 
pelled to  refund  it? 

II.  The  next  question  is,  whether  Bird  was  liable  for 
the  advances  made  to  Herman  ? 

There  is  no  pretence,  but  that  Bird  was  bound  to  sup- 
port this  child,  in  some  way  or  other.  The  objection 
proceeds  on  the  ground,  that  the  supplies  furnished 
were  not  necessaries ;  and  that  the  persons  furnishing 
them  had  no  right  to  furnish  them,  and  charge  them  to 
him. 
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As  to  the  first  part  of  tliis  objection,  it  is  a  sufficient  June,  18O8. 
answer,  that  in  determining  vjhat  are  necessaries  the  Stantov 
situation    and   circumstances   of  the   parties  are   to  be  '^• 

.  WiLLSON. 

considered ;  and   the  direclion  of  the  court  to  the  jury 
was,  to    allow  such  part  of  the  account  as  was  just   and 
reasonable^    taking  into  consideration  the  situation  and  ciV' 
cumatances  of  the  fuirlies. 

As  to  the  other  part,  we  contend,  that  if  the  father 
turns  away  his  child;  or,  by  cruelty,  drives  him  away;  or 
permits  him  to  be  away ;  he  sends  a  credit  with  him  • 
any  one  may  relieve  him  on  the  father's  account,  espe- 
cially a  near  connection. 

If  a  husband  turns  his  vjife  out  of  doors,  he  thereby 
gives  "  a  tacit  assent"  to  her  contracts  for  necessaries ; 
or,  in  other  words,  he  sends  with  her  credit  for  her  rea- 
sonable expenses.  1  Pow.  Contr.  139.  Rawlyns  v, 
Vandyke^  S  £s/i.  Refi.  251.  where  the  husband  of  the 
mother  of  an  infant  child  had  taken  the  child  into  his 
family,  and  had  then  left  him,  it  was  ruled,  that  he  was 
liable  for  necessaries  furnished  to  the  child  on  her  con- 
tracts. Stone  V.  Carr^  3  £s/i.  Refi.  I.  In  Ratvlyjis  v. 
Vandykcj  just  cited,  Lord  Etdon  held,  that  where  the 
father  and  mother  are  separated,  and  the  husband  suf- 
fers the  children  to  remain  with  their  mother,  he  thereby 
constitutes  her  his  agent,  and  authorizes  her  to  contrau 
for  necessaries  for  them.  In  the  principal  case,  Bird 
did  something  more  than  merely  to  leave  his  son  Herman 
without  making  provision  for  his  support ;  and  some- 
thing more  than  to  suffer  him  to  go  and  remain  with 
his  mother.  Hodges  v.  Hodgesy  1  £sfi.  Refi.  441.  is 
perhaps  still  more  strongly  in  point.  In  that  case.  Lord 
Kenyan  ruled,  that  where  a  wife's  situation  in  her  hus- 
band's house  was  rendered  unsafe  from  his  cruelty,  or 
ill  treatment,  it  was  equivalent  to  turning  her  out  of 
doors,  and  he  would  be  liable  for  necessaries  furnished 
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June,  1808.  to  her  nnder  those  circumstances.  It  is  iiTipossible  to 
Stant  n  distinguish  the  case  cited  from  the  principal  case  as 
relative  to  Herman^  except  upon  a  supposition  equally 
absurd  and  illegal,  that  a  father  is  under  less  obligation 
to  support  his  child  than  a  husband  is  to  support  his  wife. 

III.  The  counsel  for  the  defendants  contend,  that  we 
have  misconceived  our  action.  They  insist,  that  wc 
should  either  have  brought  indebUatus  assumfisit^  or  made 
an  application  to  the   county  court   under  the  statute. 

The  reason  offered  for  bringing  assumfisit  is,  that  the 
liability  arises  by  mere  operation  of  law.  But  bock  debt 
also  will  lie  in  many  cases,  where  the  promise  is  an  im- 
plied one.  Indeed,  the  principal  use  of  this  action  is  to 
support  a  recovery  in  such  cases.  It  is  very  seldom 
ihat  it  is  brought  where  there  is  an  express  promise  to 
pay ;  for  a  party  will  not  be  allowed  to  prove  such  a 
promise  by  his  own  oath.  Guardians,  conservators,  8cc. 
always  make  their  charges  on  book  ;  and  are  allowed  to 
support  them  by  their  own  oaths,  and  to  recover  for  them 
in  this  action.     Mills  v.  'S'^  John^  2  Root^  188. 

Again :  If  ji.  is  obliged  to  pay  the  debt  of  B.^  we  admit 
that  book  debt  lies  not,  but  indebitatus  assumfisit.  There, 
as  between  ji.  and  the  creditor^  A.  pays  his  own  debt;  it 
^  money  paid  to  the  uae  of  -S.,  not  to  him.  But  it  is 
otherwise,  where  A.  advances  necessaries  to  any  one,  on 
account  of  B.  who  is  bound  by  law  to  procure  them ; 
for  instance,  to  the  a>//e  of  B.  There,  in  contemplation 
of  law,  the  necessaries  are  advanced  to  B, 

The  other  ground  of  objection  to  our  action  is  equally 
untenable.  Before  that  objection  can  prevail,  it  must  be 
shown,  not  only  that  this  case  is  within  the  statute,  but 
.that  the  statute  furaishes  the  only  remedy.  But  we 
contend,  first,  that  the  statute  does  not  relate  to  infant 
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children ;  at  any  rate,  it  creates  the  duty  only  to  adult  .Tm,e,  i808. 
children  ;  as  to  infants,  it  is  only  in  aid  of  the  common  stantos 
law.  It  certainly  does  create  the  duty  as  to  them;  for 
the  obligation  to  support  infant  children  is  a  common 
law  duty,  enforced  by  action  of  common  law.  1  Bl. 
Comm.  446.  448,  449.  1  Swift's  Syst.  204.  T.  Raijm.  500. 
In  Simpson  v.  Robertson^  1  Esp.  Refi.  17.  Ford  v.  Fo- 
thergill,  1  Esfi.  Refi,  211.  and  Stone  v.  Carr^  3  Msp.  1. 
the  action  was  at  common  law ;  but  the  English  statute 
of  43  Eliz.  c.  2.  is  substantially  like  ours. 

Secondly,  the  statute  extends  to  those  cases  only,  in 
wluch  application  iov  future  support  is  made  by  select- 
men^ or  some  stranger  related  to  the  pauper;  not  where 
the  guardian  has  furnished  support.     See  sect.  2. 

IV.  Another  ground,  on  which  a  new  trial  in  this  case 
is  moved  for,  is,  that  the  plaintiff  was  admitted  as  a 
witness. 

It  is  not  claimed,  tliat  she  was  incompetent,  by  reason 
ol interest;  for  the  statute  expressly  admits  those  who 
have  the  greatest  interest.(a)  But  the  ground  relied 
upon  is,  that  to  admit  a  wife  to  testify  in  a  case  in  which 
Jier  husband  is  interested  is  opposed  to  sound  policy,  as 
it  would  disturb  family  peace.  We  admit,  that  the  wife 
can  neither  be  compelled,  nor  allowed  to  testify  against 
her  husband.  But  in  this  case,  let  it  be  observed,  that 
the  plaintifl'  had  no  husband  when  she  testified  ;  and  that 
her  testimony  was  not  against  the  interest  of  him  whom 
she  represented,  but  in  favour  of  it. 

By  the  Court.  Smith  and  Baldwin,  Judges,  dissenting, 

SwifTi  J.  absent.     Parents  are  bound  by  law  to  maintain, 

protect,  and  educate  their   legitimate    children,  during 

their  infancy,  or  nonage.      This  duty  rests  on  the  fatlier; 

(a)  Stat.  Crnn.  tit  25.  c.  I 
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June,  isos.    and  it  is  reasonable   it  should    be  so,   as   the  pei'sonal 
StanTon    estate  of  the   wife,  and  in  her   possession  at  the  time  of 

the  marriage,  becomes  the  property  of  the  husband,  and 

instantly  vests  in  him. 

By  the  divorce,  the  relation  of  husband  and  wife  was 
destroyed ;  but  not  the  relation  between  Bird  and  his 
children.  His  duty  and  liability,  as  to  them,  remained 
the  same,  except  so  far  forth  as  he  was  incapacitated,  or 
discharged,  by  the  terms  of  the  decree.  This  decree 
takes  from  him  the  guardianship  of  two  of  his  children  ; 
and  with  it  the  right,  which,  as  natural  guardian,  he 
might  otherwise  have  exercised ;  and  releases  him  from 
those  duties  only  which  a  guardian,  as  such,  is  bound  to 
perform.  This  transfer  of  the  guardianship  to  the  plain- 
tiff vested  her  with  powers  similar  to  those  of  guar- 
dians, in  other  cases ;  and  the  appointment  of  the  plain- 
tiff to  this  trust  did  not  subject  her  to  the  maintenance 
of  the  children,  her  wards,  any  more  than  a  stranger 
would  have  been  subjected  by  a  like  appointment.  By 
accepting  the  trust,  she  became  bound  to  provide  for, 
protect,  and  educate  them,  at  the  expense  of  Bird,  un- 
less the  decree  of  the  general  assembly  has  made  other 
adequate  provision,  which,  by  the  terms  of  that  decree, 
she  is  bound  to  apply.  This  is  not  the  case  here.  The 
sum  allowed  was  directed  to  be  paid  to  her  as  her  part 
and  portion  of  Bird? a  estate,  and  in  lieu  of  all  claims  of 
doiver. 

Articles  furnished  by  a  guardian  for  the  necessary 
support,  maintenance  and  education  of  his  ward,  or  by 
others  at  his  request,  are  proper  articles  to  be  charged 
on  book.  Book  debt  is  the  proper  action ;  and  the  party 
isj  by  statute,  in  this  action,  made  a  competent  witness. 

What  articles  are  to  be  considered  as  necessaries  must 
depend,  in  some  measure,  on  the  circumstances  of  the 


SUPREME  COURT  OF  ERRORS.  57 

party  for  whom  they  are  furnished.  The  court  can  only  June,  1808. 
instruct  the  jury  as  to  the  classes  of  articles^  which,  by  sta1*Ton 
law,  are  considered  as  necessaries ;  but  the  quantity^  or  '• 

extent  to  which  they  have  been  furnished  is  a  fact  to 
be  left  to  the  jury ;  and  to  what  anmount  they  shall  be 
allowed  must  depend  on  their  discretion. 

It  may  be  generally  true,  that  minors  under  the 
government  of  parents  cannot  bind  their  parents  for 
necessaries  without  their  consent.  The  danger  of 
encouraging  children  in  idleness  and  disobedience,  and 
of  their  being  inveigled  into  expense  by  the  artful  and 
designing,  furnishes  a  sufficient  reason  for  the  rule; 
but  neither  the  rule,  nor  the  reasoning,  will  apply  to  the 
charges  in  respect  to  two  of  the  children  in  this  case. 
The  articles  were  furnished  by  the  guardian  herself,  or 
at  her  request;  who,  in  virtue  of  her  trust,  had  full 
power  to  contract,  and  make  the  father  liable  for  neces- 
saries, not  only  loUhout  but  against  his  consent. 

With  respect  to  the  charges  on  account  of  Herman*» 
support,  if  it  is  admitted,  that  "  he  eloped  from  his 
father  for  fear  of  personal  violence  and  abuse,  and  could 
not  with  safety  live  with  him,"  every  reason  for  the  rule 
that  can  be  given,  ceased  to  operate.  Protection  and 
obedience  are  relative  duties ;  and  when  the  wisdom  that 
should  guide  the  infant  is  lost  in  delirium,  and  the  arm 
that  should  protect,  and  the  hand  that  should  feed  him, 
is  lifted  for  his  destruction  ;  obedience  is  no  longer  a 
duty,  and  the  child  cannot  with  any  propriety  be  said 
to  be  under  the  government  of  a  father.  But  because 
the  father  has  abandoned  his  duty  and  trust,  by  putting 
the  child  out  of  his  protection,  he  cannot  thereby  exone- 
rate himself  from  its  maintenance,  education  and  support. 
The  duty  remains,  and  the  law  will  enforce  its  per- 
formance, or  there  must  be  a  failure  of  justice.  The 
infant  cast  on  the  world  must  seek  protection  and  safety 

Vol.  III.  I 
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June,  1808.  wherc  it  can  be  found ;  and  where,  with  more  propriety 
Stanton  *^^"  ^^  ^PP^X'  ^^^  to  the  next  friend,  nearest  relative,  and 
such  as  are  most  interested  in  its  safety  and  happiness  ? 
The  father  having  forced  his  child  abroad  to  seek  a  sus- 
tenance under  such  circumstances,  sends  a  credit  along 
with  him,  and  shall  not  be  permitted  to  say,  it  was  fur- 
nished without  his  consent,  or  against  his  will. 

Motion  denied* 


Jesse  Brown  fl^'cmf  Hartford  Insurance  Comfakt. 
In  a  policy  of     WRIT  of  error, 

insurance,  the 
clause  *^  prior 
in  date"  re-      This  was  an  action  of  aasumfisit^  upon  a  policy  of  insu- 

er  policies  up.  rance,  upon  goods  on  board  the  brigantine   Ontario^  from 

rhk.^is  Iquit  Martinico  to  J^eivYorkf  or  Mw- London;  against  dan- 

valent     with  gers  of  the  sea,  &c. 
pnorm  time. 

The  plaintiff  stated  his  interest — a  loss  by  tempest — an 
abandonment,  and  a  demand. 

The  defendants  pleaded,  that  it  was  provided  in  their 
policy,  that  "  if  the  assured  had  made  any  other  assu- 
rance upon  the  premises,  firior  in  date  to  this  policy,  then 
the  said  assurers  shall  be  answerable  only  for  so  much, 
as  the  amount  of  such  prior  assurance  may  be  deficient, 
towards  fully  covering  the  premises  hereby  assured ;  and 
that  the  Hartford  Insurance  Com/iatiy  shall  return  the 
premium  upon  so  much  of  the  sum  by  them  assured,  as 
tliey  shall  be,  by  such  prior  assurance,  exonerated  from; 
and  that  in  case  of  any  assurance  upon  the  said  premises 
subsequent  in  date  to  this  policy,  the  said  Hartford  Insu- 
rance Comfiany  shall,  nevertheless,  be  answerable  for  the 
full  extent  of  the  sum  by  them  subscribed  hereto,  without 
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right  to  claim  contribution  from  such  subsequent  assu-    June,  1808. 

rers;  and   shall   accordingly  be   entitled    to  retain  the     biIowk 

premium  by  them   received,  in  the  same  manner  as  if  „     *• 

HAttTFonn 
no   subsequent    assurance  had  been   made:      and  then     Ins. Co. 

averred  that  the  plaintiff,  prior  to  the  assurance  made  by 
the  defendants,  had  procured  insurance  upon  said  goods 
to  the  amount  of  20,000  dollars,  (viz.)  15,000  dollars  at 
Boston,  on  the  1st  oi  February-,  1805,  and  5,000  dollars 
at  Middletovmy  by  the  Aliddleto'wn  Insurance  Comfiany^ 
by  a  policy  dated  the  7th  day  of  March,  1805;  (which 
policy  contained  a  clause  similar  to  that  above  recited 
in  the  policy  made  by  the  defendants ;)  which  assurances 
were  both  made  before  and  were  firior  to  the  date  of  the 
policy  made  by  the  defendants,  (viz.)  the  one  at  Boston,  . 
on  the  1st  of  February,  1805 ;  the  other  at  Middle tomn,  on 
the  7th  day  of  March,  1805,  between  the  hours  of  nine 
and  eleven  in  the  forenoon ;  and  that  the  assurance 
made  by  the  defendants  was  made  afterwards,  on  the  said 
7th  day  of  March,  1805,  between  the  hours  of  seven  and 
eight  in  the  afternoon  of  said  day:  that  the  insurable  in- 
terest of  the  plaintiff  in  said  cargo  amounted  to  the 
sum  of  22,050  dollars  and  86  cents,  and  no  more ;  and 
the  defendants  had  paid  to  the  plaintiff  the  sum  of 
2,050  dollars  and  86  cents,  the  amount  of  his  interest* 
beyond  the  suras  insured  by  the  former  policies. 

To  this  {)lea  there  was  a  demurrer ;  and  it  was  adjudged 
sufficient,  by  the  superior  court;  upon  which  judgment 
this  writ  of  error  was  brought. 

Dana  and  Hosmer,  for  the  plaintiff. 

The  sole  question  is,  whether  the  policy  made  at  Mid- 
die  town,  the  same  day  with  that  at  Hartford,  though  be- 
fore, is  firior  in  date  to  the  latter.  Do  those  words  mean 
before  the  moment,  or  act,  of  underwriting  the  policy^ 
or  do  they  mean,  before  the  date,  exfiretsed  or  af>fiarent 
on  the /ace  of  the  policy  I 
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June,  1808.       The  word  "  date"  has  sometimes  been  taken  to  mean 

g^^        the  act  oi'  minute  of  delivery  ;(«)  but  this  is  contrary  to 

^-  the  usual  acceptation,  in  consequence   of  other  words, 

Hartford 
Ins.  Co.      showing  the  intent,  ut  res   magis   valeat,  quam  fiereat. 

But  when  the  word"  date"  is  not  limited,  or  qualified,  by 
something  extrinsic,  it  always  denotes  the  date  express- 
ed. Thus,  when  we  speak  of  the  date  of  a  letter,  a 
note,  or  a  declaration,  we  always  mean  the  date  therein 
expressed.  So  the  date  is  said  to  be  the  day,  month  and 
year  j(d)  and  bearing  date  is  of  the  same  import.(c) 

AVe  are  not,  then,  to  look  to  the  etymology  of  the  word 
for  its  construction ;  for  from  the  arbitrary  use  and 
fluctuation  of  language,  the  popular  meaning  of  words 
differs  much  from  that  of  the  root  from  whence  they 
are  derived.(c^) 

Vaua  CHtjusy  et  norma  loguendi:(^e)  usage  decides  upon 
the  force  of  language. 

Deeds  take  effect  not  from  their  datcy  but  from  deli- 
very.(/)  Date  and  delivery  are  here  used,  not  as  syno- 
nymous, but  in  opposition  to  each  other. 

From  henceforth  means  from  the  making  or  delivery. 
Clayton's  case.{g)  The  statute  of  27  Hen.  VIII.  con- 
cerning enrolments,  expressed,  that  they  must  be  made 
within  six  months  after  the  date;  if  such  writing  have  a 
date,  the  six  months  shall  be  computed,  not  from  the 
delivery.,  but  from  the  date. 

(a)  Hatter  v.  ./8»A,  3  Lev.  438.  GUb.  Laio  Bo.  21(X  456. 

(6)  1  Marsh.  Ins.  241.    (c)  Co.  Litt.  6.        (rf)  1  Pow,  an  Cont.  273. 

(e)  I  Bl.  Comm.  359.  Cov>p.  704.  (/)  Shep.  Free.  69. 

(i')  5  Cq.U 


SUPREME  COURT  OF  ERRORS.  ,  61 

In  an  anonymous  caae^^a)  Holt,  Ch.  J.  says,  a  date  of  a   June,  1808., 

deed  is  ex/irets,  or  implied;  the  express  date  is  the  very      Brown 

day,  and  year,  in  which  the  deed  was  made;  and  this  is    „     ^" 
"  '        '  '  Hartford 

always  intended,  when  it  is  said,  bearing  date;  the  otlier      Ins-  <^o. 
is  the  implied  date,  which  is  the  delivery. 

In  Goddard'a  ca8e,(b)  it  is  said,  "  The  date  of  a  deed  is  ' 
not  of  the  substance  of  a  deed ;  for  if  it  hath  no  date, 
or  a   false  or  impossible   date,  yet  the   deed  is    good. 
For  there  are  but  three  things  of  the  essence  and  sub- 
stance of  a  deed  ;  that  is  to  say,  writing,  in  paper  or  parch- 
ment;  sealing ;    and   delivering.    And   when   a  deed   is 
delivered,  it  takes  effect  by  the  delivery^  and  not  from  the 
date."     Here   again.  Lord  Coke  distinguishes  the   date 
from  the  delivery.  "  /.  5.  makes  an  obligation  dated  and 
delivered  the  1st  of  Afay;  on  the  1st  oi  June  the  obligee 
made  a  release  bearing  date  Ist  of  March,  but  delivered 
the  1st  of /un^,  releasing  all  actions,  ad   origine  mundi, 
until  the  date  of  the  release.  And  all  the  justices  were 
of  opinion,  that  the  obligation  was  not  released."     Dru- 
ry*»  caae.^e)   Here,  the  date  is  settled  to  mean  the   ex- 
pressed date. 

In  Pugh  V.  Leeda,{(f)  Lord  Manajleld  says,  what  is  the 
date?  It  is  a  memorandum  of  the  day  when  the  deed 
was  delivered.  In  Latin,  it  is  datum;  and  datum  tali  die, 
is  delivered  on  such  a  day. 

Then  in  point  of  law,  there  is  no  fraction  of  a  day ; 
it  is  an  indivisible  point.  What  is  the  day  of  the  date. 
It  is  the  day  the  deed  is  delivered.  The  date,  therefore, 
and  the  day  of  the  date,  must  be  the  aame  thing.  It  is 
imfioaaible,  in  common  aeme,  to  diatinguiah  the  one  from 
the  other.  Date  does  not  mean  the  hour  or  the  Tninute^ 
but  the  day  of  delivery,  and  in  law  there  is  no  fraction  oj 
a  day. 

(a)3Sfl/fc  190.      (6)2  Cos.        (c)  Cro.  i'Ax.  U-       {d)  Ctwp.  70*. 
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Jane,  1808.       As  to  the  Other  point,  that /rom  should,  in  all  cases, 

Browk      ^^  construed  to  be  exclusive,  it  is  contrary  to  the  com* 

ig.^Z.'  f"on  signification  0/ language.     And  for  courts  of  justice 

Ins.  Co.      to  determine  words  against  the  intention  of  parties,  and 

against  the  generally  received  sense  and  acceptation  of  the 

ivords  themselves,  is  laying  a  snare  to  entrap,  mankind. 

The  multiplied  contradictory  determinations  upon  the 
words  ^^from  the  date""  would  never  have  existed,  had 
date  been  supposed  to  mean  delivery;  and  the  reason  why 
date  means  the  expressed  date,  is  because  it  is  not 
necessary,  in  one  instance  out  of  a  hundred,  to  distin- 
guish the  moment  of  delivery,  but  the  day  only. 

The  construction  contended  for,  by  the  plaintiff,  is  the 
most  equitable,  as  it  divides  the  loss  equally  among  the 
insurers.(c) 

It  is  not  to  be  supposed,  that  the  speaker  will  hurt 
himself;  and  if  his  words  are  construed  in  the  sense 
which  is  strongest  against  him,  it  makes  it  for  his  inte- 
rest to  avoid  intricate  and  ambiguous  expressions.(6) 

But  if  the  reason  on  which  the  stipulation  is  founded 
is  brought  in  to  aid  the  construction,  we  ought  to  be 
certain  that  the  true  reason  is  known  ;  and  not  be  led 
to  adopt  vague  and  uncertain  conjectures.(c)  If  the 
words  are  clear,  and  present  nothing  absurd,  they  must 
have  a  controlling  influence,  without  reference  to  the 
reason  or  motive  inducing  the  contract.(rf)  So  the  pre- 
amble to  a  statute  may  be  called  in  to  explain,  but  can- 
not control  the  enacting  clause,  expressed  in  clear,  and 
unambiguous  terms.((?) 

What  was  the  reason  of  this  stipulation  ?     The  defend- 

(o)  Marsh.  Int.  115.    (4)  GUb.  Law  Ev.  213.     1  Pow.  on  Cont.  395. 
(c)  Vattel,  385,  (J)  Vattel,  386.  (<)  4  Term  Rep.  793. 
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ants  were  unwilling  to  assume   risks  already  covered;  June,  I8O8. 
and  therefore,  on  principles  of  convf«i<?nce  and  security,      Brown 
and  to  prevent  litigation  and  expense,  and  the  perils  of         *• 
oral   testimony,   they  assumed  the  express  cfafe  of  poli-     Ins.  Co. 
cies  as  the  standard  by  which  their  responsibility  was 
to  be  tested.     This  is  our  conjecture ;  the  reason  is  notj 
and  cannot  be  certainly  known. 

But  had  not  the  parties  intended  to  have  avoided  this 
confusion,  they  would  have  used  the  word  "/inor"  instead 
of  the  words  '■^  firior  in  date"  As  they  have  not,  there  is 
reason  to  suppose  that  they  thought,  with  Lord  Coke^{a') 
that  fractions  in  a  day  would  be  "  the  mother  of  confusion 
and  contention.** 

The  plaintiff  does  not  contend,  that  a  wagering  policy 
would  be  good.  But  the  case  of  double  insurance  is 
like  that  of  sureties :  the  party  has  a  double  security, 
but  founded  upon  one  interest. 

Goodrich  and  T.  S.  PVtUiamsy  for  the  defendants. 

What  did  the  parties  intend  by  this  clause  in  the 
policy?    And  is  their  intent  to  be  pursued? 

To  determine  what  the  parties  intended,  it  is  neces- 
sary to  inquire  what  would  have  been  their  situation 
without  this'  clause  by  the  English  law,  from  which  we 
have  borrowed  ours.  By  that  law,  as  at  present  under- 
stood, where  there  are  insurers  to  more  than  the  amount 
of  the  interest,  the  insured  may  collect  the  sum  in-  ^ 
sured  of  the  last  underwriter,  or  the  first,  at  his  elec- 
tion ;  and  the  person  from  whom  he  collects  it  may  re- 
sort to  the  other  underwriters,  and  compel  them  to 
contribute  according  to  the  sums  by  them  insured. 

(a)  5  Co.  1. 
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June,  1808.        "^^^  evWs  from  this  mode  are  various.     It  gives  the 

_  assured  a  rieht  to  alter  the  situation  of  the  assurer  with- 

V.  out  his  consent,  by  a  subsequent   insurance.     It  makes 

Ins.  Co.^"  *^®  underwriters  insure  the  solvency  of  each  other.     It 

makes  those  who    write  on   the    same  policy  partners 

with  each  other.     It  compels  them,  as  the  case  may  be, 

to  resort  to  foreign  jurisdictions  to  procure    contribution 

from  those  with  whom  the   insured  may  have  chosen  to 

contract.     But  above    all,  it  holds  outj  a  temptation,  and 

affords  a  shelter  for  fraud.     Miller  on  Ins,  265. 

To  prevent  these  evils,  the  underwriters  in  this  coun- 
try have  generally  inserted  a  clause  in  their  policies 
similar  to  the  one  under  consideration,  by  which  they 
intended  to  avoid  these  inconveniences,  and  to  cut  up 
by  the  roots  this  doctrine  of  contribution.  And  the  ques- 
tions between  us  is,  may  not  the  words  used  be  so  con- 
strued as  to  give  effect  to  this  intent  ? 

The  words  used  are  ^^  firior  in  date.**  Had  they  used 
the  word  ^^  firior"  only,  it  is  agreed,  that  there  would 
have  been  no  doubt  as  to  the  construction.  Did  they  in- 
tend to  limit  it,  by  introducing  the  word  "  date."  What 
is  the  date  ?  Johnson^  in  his  Dictionary,  gives  as  one  defi- 
nition "  the  time  at  which  an  event  hafifiened."  It 
is  said  to  be  the  very  act  of  delivery  of  a  deed,  and  is 
from  datus.  3  Lev.  439.  So,  Lord  Coke  says,  it  means 
the  time  of  execution  or  delivery,  and  takes  effect  from 
that  time.  2  Co.  5.  It  is  not  of  the  substance  of  a  deed. 
Yelv.  193.  And  when  it  is  mistaken,  the  plaintiff  may 
prove  the  time  of  actual  delivery.  3  Lev.  348.  Cro.  Eliz. 
090. 

Lord  Man-ifieldy  indeed,  says,  that  date  means  the  dayy 
not  the  hour  or  minute  of  delivery;  and  there  is  no  frac- 
tion of  a  day.  Coivfi.  720.  But  these  words  are  to  be 
taken  as  relative  to  the  case  before  him ;  and  as  only 
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a  general  rule  : — Because  the  same  judge  always  held,   June,  18()8. 

that  fictions  were  not  to  be  urged,  contrary  to  the  justice      brown 

of  the  case.  3  Burr.  1243    3  Wils.  274.  And  m  Combe  v.   „     ^• 

Hartford 

Pitt^  Z  Burr.  1434.  he  says,  not  only  the  day  but  the  time  ins.  Co. 
of  day  may  be  averred  to  show  which  is  prior  ;  "  for  the 
day  is  not  like  a  mathematical  point,  which  cannot  be 
divided."  So  long  as  there  are  hours  and  minutes,  dif- 
ferent transactions  will  be  done  at  different  hours  of 
the  same  day.  And  there  are  many  cases  where  an 
inquiry  is  made  as  to  the  time  of  day  when  an  act 
is  done,  as  where  there  is  a  claim  of  the  attaching 
creditor,  or  one  creditor  claiming  by  a  deed.,  and  one 
by  an  attachment  of  the  same  date.  So,  where  there 
is  an  execution,  and  commission  of  bankruptcy,  on  the 
same  day;  an-  inquiiy  may  be  had  as  to  the  priority  of 
either.  8  Vea.  jun.  «2.  So  an  action  for  words  will  lie 
upon  the  very  day  on  which  they  were  spoken.  Styles, 
72.  So  when  a  note  and  a  release  are  executed  on  the 
same  day,  the  party  may  aver  which  was  first.  Co.  Litt. 
46  Potv.  on  Poiversi  532.  And  Drury's  case  is  nothing 
more  than  this.  Cro.  Eliz.  14.  When  there  are  two 
bottomry  bonds,  the  one  of  the  last  date  is  to  be  prefer- 
red. Abboit,  112.  But  if  there  were  two  of  the  same 
date,  is  there  any  doubt  but  the  last  would  be  preferred, 
though  the  date  was  the  same.  Caineft,  the  only  wri- 
ter who  speaks  of  this  clause  in  our  policies,  treats 
these  words  "  /trior  in  dale,"  as  synonymous  to  the  word 
firevioua.     Lex   Merc.  Jimer.  817. 

The  term  date  means  no  more  the  apparent  date 
than  the  real  date.  The  true  meaning  is,  when  the 
thing  was  done.  If  by  *^ /trior  in  date*'  was  meant  only 
the  apparent  date,  then  the  clause  introduced  with  so 
much  caie  into  all  our  policies  would  be  ot  no  avail ;  be- 
cause the  asiiured  need  only  procure  a  policy  dated  so 
as  to  meet  bin  own  r>sk^>,  und  its  t-flect  is  acstioyed. 
The  real  date  must,  therefore,  in  tins  ruse,  as  in  all 
Vol.  III.  K 
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June,  1808.    Others,    when  it  differs  from  the  apparent  date,  be  as- 
Brown      t;ertained  by  parol  proof. 

T. 

Hartford 
Ins.  Co.  jQut  aside  from  the  words  made  use  of,  in  this  clause 

of  the  policy,  it  is  worthy  of  consideration  whether  the 
defendant  would  be  liable.  The  plaintiff  having  covered 
his  interest  is  sure  of  an  indemnity.  Any  attempt  to  do 
more  is  in  nature  of  a  wagering  policy,  and  therefore 
void  by  our  statute  concerning  gaming,  and  by  the 
general  principles  of  common  law. 

The  construction  at  present  given  to  such  insurances 
in  England,  must  te  founded  upon  their  own  customs, 
and  is  certainly  contrary  to  every  analogous  case.  It  is 
contrary  to  the  ordinances  of  almost  every  commercial 
nation,  viz.  to  those  of  Antwerp.,  Genoa.,  Spain,  France, 
Bilbca,  Florence,  Amsterdam,  Hamburgh  and  Stockholm. 
2  Mag.  27.  65.  34.  172.  412.  134.  222.  267,  268.  Indeed, 
that  writer  says,  it  is  the  universal  custom,  that  the  first 
insurance  stands  good,  and  the  last  returns  the  premium. 
I  Mag.  90.  Park,  288.  So  was  the  former  custom  in 
Great  Britain,  as  proved  by  all  the  exchange.  1  Show. 
132.  And  this  Malyne  calls  the  rare  custom  of  insu- 
rance. Mill.  266.  This  is,  indeed,  changed  by  modern 
decisions.  Marsh.  117-  But  our  courts,  it  is  believed, 
will  hesitate,  before  they  recognise  those  decisions  in 
this  state ;  and  will  adopt  the  maxim,  that  via  antiqua 
via  est  tuta. 

By  the  Court,  Griswold,  J.  not  sitting. 

The  only  question  presented  by  this  record  arises 
from  the  phrase  '■^  prior  in  date."  The  day  of  the  date  of 
both  policies  being  the  same,  it  is  contended  that,  as 
the  law  does  not  notice  the  fractions  of  a  day,  it  is  in- 
competent for  the  defendants  to  aver,  or  prove,  the  hour 
of  execution,  to  show  priority-  of  time. 


SUPREME  COURT  OF  ERRORS.  67 

It  is  true,  generally,  that  the  law  disregards  the  frac-  June,  IWS. 

tions  of  ^  day,  because  generally  it  is  not  important;  but      brq^u 

the  rule  is  not  universal.     It  is  clearly  otherwise,  where  ^'• 

Hartforp 
the  precise  time  is  important  for  the  attainment  of  jus-     Ins- Co. 

tice.  Contests  of  this  kind  frequently  occur  between 
attaching  creditors  under  our  statute,  and  between  op- 
posing claimants  under  record  titles.  In  these,  and  many 
similar  cases,  priority  of  time  in  the  same  day  is  always 
an  issuable  fact. 

It  was  evidently  the  intention  of  the  contracting  par- 
ties in  these  policies,  to  avoid  the  inconvenience  of  con- 
tribution, by  making  the  insurers  liable  in  the  order 
of  time.  This  was  anciently  the  law  in  England; 
modern  practice  there  had  introduced  a  different  rule. 
The  parties  intended,  by  inserting  the  clause  in  ques- 
tion, to  abolish  the  modern,  and  restore  the  ancient,  rule. 
This  being  their  object,  it  is  unreasonable  to  suppose 
that  the  parties,  while  thus  attempting  to  alter  the  rule? 
should  leave  a  portion  of  time,  viz.  a  day,  subject  to  the 
inconvenience  of  a'rule  they  evidently  intended  to  avoid. 
-The  fair  inference  is,  that  they  altered  the  rule,  not 
only  generally,  but  universally  ;  and  that  their  expres- 
sions, if  not  explicit,  are  to  receive  such  construction 
as  will  effect  the  apparent  object  of  the  contracting  par- 
ties. 

We  are,  therefore,  of  opinion,  that  the  expression 
"fifior  in  date"  as  used  in  these  policies,  is  equivalent 
with  firior  in  timet  and  that  it  was,  of  course,  competent 
for  the  defendants  to  aver  and  prove  the  precise  time  of 
execution;  and  that  there  is  nothing  erroneous  in  the 
record  before  us. 

Ju<lgmcnt  affirmed 
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June,  1808. 

Samuel  Culver  against  John  Robinson. 

Usury  maybe       WRIT  of  error, 
given   in   evi- 
dence   under 

the  general  is-      'pj^ig  ^^g  2^,  action  brought  by  Robinson  against  Cul- 
In  such  case  -yer  on  a  promissory  note.     The  plaintiff  declared,  accord- 
must  give  the  ing  to  the  usual  form  in  this  state,  "  That  the  defendant 
of  AedefeiK*2  ^"  ^"^  ^y  ^  certain  writing  or  note,  under  his  hand,  by 
him  well  executed,   dated  the   22d   day  of  ^firil,   1807, 
promised  the  plaintiff  to  pay  to  him,  for  value  received, 
the  sum  of  56  dollars,  in  six  months  from  the  dat6  of  said 
note,"  making  a  profert  of  the   note,  and  negating  the 
performance  of  the  promise  therein  contained. 

The  defendant  pleaded  non  assumpsit;  on  which  issue 
was  joined. 

Under  this  issue,  the  defendant,  on  the  trial,  offer- 
ed to  prove  that  the  note  was  usurious.  This  was 
objected  to,  on  the  ground  that  it  should  have  been 
pleaded;  and  the  court  ruled,  that  it  could  not  be  received. 
The  defendant  filed  a  bill  of  exceptions,  on  which  the 
caUse  was  brought  before  this  court. 

<S/o/j/m,  for  the  plaintiff  in  error. 

On  two  grounds  this  evidence  ought  to  have  been  ad- 
mitted. 

1 .  Upon  the  principles  of  the  common  law. 

2.  Upon  the  statute  of  this  state  regulating  pleas  and 
pleadings. (a) 

(a)  Stat.  Cmn.  tit  192. 
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l.By  the  principles  of    the  common  law,  this   evi-   juue,  1808. 
dence  ought  to  have  been  received.  Culvkr 

T. 

Robinson. 
It  is  admitted,  that  in  England  usury  cannot  be  given 

in    evidence  under  the    plea   of  non  est   factum  to    a 

bond.     The    reason  assigned  is,  that    it  is   a  sfiecialty; 

2  Selvft/n'a  M  P.  490,  491,   492.     Fortesc.  336.    1    Stra. 

498.  S.  C.     Esfi.  Dig.   223.    and  that   whatever   goes  to 

avoid    a  specialty,  not    appearing  upon  the  face    of  it, 

must  be  pleaded.     Though  this   is  admitted    to  be  the 

practice   in    Englandy   it  is    contended    that    it     is  not 

founded  in  principle.  The  plea  of  7ion  est  factum  to  a  bond 

means,   that   the  man  did  not,   in    point  of    law,  as  well 

as  in  point  of  fact,  execute   the   bond.     It  is  a  settled 

principle,    that    coverture  may    be    given    in    evidence 

under  the  plea  of  non  est  factum;  and  the  reason  assigned 

shows  that  usury  ought  to  be  admitted  under  the  same 

plea,  to  wit,  that  the  bond  is  absolutely  void,   and  not 

voidable.      By  statute,   every  bond,  the  consideration  of 

which  is  usurious,  is  not  only  voidable,  but  utterly  void ; 

and  no  subsequent  agreement  or   ratification  can  set  it 

up. 

But  even  in  England  upon  actions  upon  notes  of 
hand,  under  the  general  plea  of  non  asaumfisit^  usury 
has  always  been  given  in  evidence;  Bull.  J^.  P.  152. 
Eafi.  Dig.  168.  and  remark  the  reason,  "  because  the  con- 
tract is  absolutely  void;"  1  Selwyn'a  M  P.  106.  I  Stra. 
498.  Fortesc.  336.;  and  it  is  every  day's  piiityce  at  Mst 
Prius. 

But  it  will  be  said,  that  in  England,  the  consideration 
of  a  note  of  hand  may  be  inquired  into,  and  it  is  not  a 
specialty;  whereas  in  Connecticut  the  consideration  of  a 
note  of  hand  cannot  be  inquired  into,  any  more  than 
the  consideration  of  a  bond ;  our  notes  of  hand  being 
specialties,  like  bonds  in  England. 


HOBINSOX. 
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June,  180H.  As  to  the  first  part  of  this  objection;  it  maybe  re- 
CuTvER  "larked,  that  after  a  note  of  hand  is  negotiated  in  England, 
the  consideration  cannot  be  inquired  into  there  any  more 
than  here;  and  yet  usury  may  be  given  in  evidence  un- 
der the  plea  of  non  aasumfisit  as  well  to  a  note  that  has 
been  negotiated  as  to  one  that  has  not.  This  proves, 
that  because  the  consideration  of  an  instrument  cannot 
be  inquired  into,  is  no  reason  why  usuiy  may  not  be 
given  in  evidence  under  the  general  issue. 

As  it  respects  the  second  part  of  the  objection,  that  a 
note  in  Connecticut  is  a  specialty ;  this  is  denied.  No 
adjuriicaiion  of  our  courts  upon  the  point,  it  is  believed, 
can  be  produced. 

W  By  the  English  common  law,  a  bond  under  seal  is 
dalled  a  specialty.  This,  to  wit,  a  specialty,  is  an  instru- 
ment  fsui  generijf,  known  only  to  the  English  common 
law.  By  the  civil  law,  no  such  instrument  ever  existed. 
To  the  law  merchant  it  is  an  utter  stranger;  and  I  doubt 
much  whether  the  law  of  Connecticut  recognises  any 
such  instrument;  for  a  bond  here  without  a  seal  is.  of 
precisely  the  same  validity  and  of  precisely  the  same 
character,  in  every  point  of  view,  as  a  bond  with  a  seal. 
But  it  is,  by  the  English  common  law,  the  seal,  which 
gives  a  specialty  its  peculiar  character.  It  would  be 
curious  and  useful,  though  not  pertinent  to  the  present 
argument,  to  trace  through  the  English  common  law  the 
history  of  sealed  instruments  and  specialties. 

By  the  English  common  law,  tlie  consideration  of  a 
specialty  is  sealed  up ;  it  will  support  an  action  Jier  se. 
And  it  is  said,  so  is  a  note  in  Connecticut  s  and  hence 
they  are  alike.  These  two  instruments  indeed,  have 
these  characteristics  in  common  ;  but  it  by  no  means 
follows  that  they  afe  alike.  The  consideration  of  a 
bond  cannot  be  inquired  into  on  account  of  the  solem- 
1 
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nity  of  the  seal ;  and  for  the   same  reason  will   of  itself  June,  18O8. 
support    an    action.     But   the   consideration    of  a  note     ^ 
cannot  be  inquired  into,  because   the    maker,  imder  his  v.  • 

own  hand,  has  acknowledged  that  he  has  received  the 
value  ;  and  is  estopped  to  deny  it.  But  a  bond  does  not 
in  form  acknowledge,  nor  purport  to  be  made  for  any 
consideration.  A  note  will  support  an  action  per  se,  be- 
cause it  contains,  upon  a  sufficient  consideration,  an  ex- 
press promise  to  pay  ;  and  this  is  the  only  reason.  Every 
written  contract,  upon  a  sufficient  consideration  expressed 
upon  the  face  of  it,  and  a  promise  made  in  consideration 
thereof,  is  as  much  a  specialty  as  any  instrument  known 
to  our  law. 

The  form  of  actions  on  notes  immemorially  establish- 
ed, and  uniformly  pursued  in  Connecticut,  shows  that  a 
note  of  hand  has  never  been  considered  dis  a  specialty^ 
though  an  instrument  equally  efficient  to  all  valuable 
purposes.  The  common  form  is  a  neat  draft  of  a  de- 
claration in  assumfifiit  upon  an  express  written  contract. 
The  plea  generally  made,  as  the  general  issue,  is  non  ^ 
asaumfisit;  though  non  est  factum  is  often  pleaded. 
Hence  I  conclude,  that,  though  a  note  of  hand  is,  by  our 
law,  of  equal  validity^  it  is  neither  in  form  nor  substance, 
a  specialty  ;  and  that  under  the  plea  of  non  asaumfisit^ 
usury  may  be  gfven  in  evidence. 

But  it  will  be  said  that  our  superior  court  have  often 
decided  that  usury  must  be  pleaded ;  and  that  for  many 
years  this  has  been  the  uniform  practice- 
It  is  to  correct  this  very  practice  that  this  writ  is 
brought  to  this  supreme  court  of  errors.  This  objec- 
tion might  have  weight  in  the  superior  court;  but  can 
have  none  here. 


TCOBINSOM. 
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June,  1808,  2.  Whatever  may  be  thought  of  the  common  law,  the 
Culver  Statute  relating  to  fileas  and  fileadinga  is  conclusive 
upon  the  point.  If  the  legislature  could,  by  the  most 
explicit  language,  bind  the  courts  down  to  a  certain  rule 
relative  to  Avhat  may  be  given  in  evidence  under  the 
general  issue,  they  have  done  it.  See  Stat.  Conn.  tit. 
129.  By  the  4th  sect,  of  this  act,  the  defendant  may, 
under  the  general  issue,  give  in  evidence  his  title,  or 
any  other  matter  in  his  defence,  or  justification,  as  the 
nature  of  the  action  may  be,  excepting  oTily  a  discharge, 
£cc.  Comment  will  not  make  this  clause  clearer.  A 
more  direct  unambiguous  expression  the  English  lan- 
guage does  not  afford. 

But  it  may  be  said  there  has  been  a  long  contempo- 
raneous construction  of  this  statute,  that  usury  cannot  be 
given  in  evidence  under  the  general  issue ;  and  that  com- 
munis  error  facit  jus.  Contemporaneous  construction 
may  serve  to  explain  a  doubtful  statute,  but  can  never 
repeal  a  clear  one.  This  statute  is  not  ambiguous.  No 
man  can  mistake  its  meaning.  It  is  clear,  explicit,  and 
derides  all  comment. 

Daggett  and  A*.  Smith,  for  the  defendant  in  error. 

1.  Usury  cannot  be  given  in  evidence  under  the  general 
issue  in  an  action  founded  on  a  specialty.  In  Great 
Britain,  the  decisions  on  this  point  have  been  uniform. 
The  reason  is,  that  when  you  undertake  to  avoid  so- 
solemn  an  instrument  as  a  specialty  is,  you  must  state 
your  ground  of  avoidance  specially  in  your  plea,  that  the 
court  may  see  what  it  is,  and  the  adverse  party  may  be 
prepared  to  meet  it.  In  an  action  on  a  specialty,  the 
general  issue  brings  in  question  nothing  but  the  execu- 
tion. The  plaintiff  comes  prepared  to  prove  nothing 
else.  To  admit  proof  of  usury  under  this  issue  would 
be  an  unwarrantable    surprise  upon  him.     The  plaintiff 
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has  informed  the  defendant  what  he  claims  of  him.   The    June,  1808. 
defendant    ought    to    apprize  the    plaintiff    of   his  de-     cuTver 
fence.     And  the  ground  of  defence  ought  to  be  brought   „      *•     .^^ 
to  a  point.     It  is  the  excellence  of  special  pleading  that 
jt  has  this  effect. 

The  question  then  arises,  are  notes  of  hand  in  Con- 
necticut spt;cialties  ?  It  will  be  diflRcuit  to  show  why 
they  are  not  They  are  of  the  same  validity;  the  con- 
sideration of  them  can  no  more  be  inquired  into;  and 
the  invariable  practice  has  been  to  declare  upon  them 
in  a  similar  manner.  [Trumbull,  J.  I  imagine  that 
the  origin  of  our  considering  a  note  as  a  specialty  was 
an  old  statute  prescribing  x\\&form  of  action^  which,  con- 
trary to  the  Englif^h  practice,  was  ufion  the  note.  The 
general  issue  was,  of  course,  non  eat  factum.  Since  I 
came  to  the  bar,  the  practice  of  pleading  non  as- 
aum/isit  has  been  introduced,  though  I  admit,  properly 
enough.3  It  is  true,  that  non  asaum/isit  has  been  plead- 
ed to  actions  on  notes.  But  it  has  never  been  decided, 
that  this  was  a  proper  plea.  The  practice  of  pleaders 
cannot  alter  the  law.  But  if  long  practice  may  be  urged 
as  trvidence  of  the  law,  we,  on  our  part,  may  with  great 
propriety  avail  ourselves  of  it,  to  show  that  in  such  an 
action  as  this,  and  under  such  an  issue  as  is  here  joined, 
usury  cannot  be  given  in  evidence.  How  long  the  prac- 
tice of  pleading  usury  specially  has  prevailed  cannot  be 
ascertained;  certain  it  is,  that  in  1787  it  was  considered 
as  settled.  [Kekve,  J.  It  was  not  the  practice  originally 
to  plead  usury  specially,  but  to  give  it  in  evidence  un- 
der the  general  issue.  It  was  not,  however,  considered 
a  very  good  practice.  Swift,  J.  There  was  a  case  at 
Tolland^  before  the  whole  court,  consisting  of  six  judges, 
in  which   it  was  decided,  that  usury  must   be  pleaded.] 

2.  The  statute  regulating  filcaa  and  fileadings  does 
not  apply  to  this  case.  That  statute  authorizes  the  de- 
fendant to  give  in  evidence  such  matter  only  as  is  por- 
Vot.   III.  L 


Robinson. 
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June,  1808.   tincnt  to  the  issue.     But  when  the  defendant  pleads  non 
p  '  assum/isit,  or  non  eat  factum^  usury   is  not  put  in  issue  ; 

because  he  denies  that  be  gavQ  the  note. 

By  the  Courts  Mitchell,  Ch.  J.  Swift,  Tkumbull 
and  Baldwin,  Judges,  dissenting.  The  statute  of  this 
state  regulating  fileas  and  pleadings  must  govern  the 
case  ;  and  by  that  statute,  the  defendant  has  liberty  to  give 
in  evidence,  under  the  general  issue,  any  special  matter 
in  his  defence,  or  justification,  excepting  only  "  a  dis- 
charge ixDva.  the  plaintiff,  or  his  accord,  or  some  other  spe- 
cial matter,  whereby  the  defendant,  by  the  act  of  the  plain- 
tiff, is  saved  or  acquitted  from  the  plaintiff's  demand."(a) 
The  special  matter,  which  must  be  pleaded,  is  such 
as  arises  subsequent  to  the  plaintiff's  demand,  and  which 
saves  or  acquits  the  defendant  from  a  right  of  action 
which  once  existed  against  him  ;  whereas  usury  evinces 
a  total  want  of  any  ground  of  action  originally,  and  may 
therefore  be  given  in  evidence  under  the  general  issue. 
The  court  are  aware  of  inconveniences  which  may  arise 
from  this  practice;  but  the  statute  is  imperative;  and 
by  a  rule  of  court,  that  notice  of  the  defence  shall  be 
given,(c)  the  inconveniences  will  be  prevented. 

(a)  Stat.  Conn.  tit.  129.  s.  4. 

(6)  See  the  rule  alluded  to  at  the  end  of  this  term. 


Letters  ot'ad- 
Tninistratioii 
granted  under 
the  authority 
of  another 
Btate,  areofno 
arail  ia  this. 


Justus  Riley  against  Roger  Riley. 
MOTION  for  a  new  trial. 

On  the  trial  of  this  cause  in  the  superior  court,  it  ap- 
peared that  the  plaintiff  was  a  creditor  of  the  estate  of 
Moses  Detning,  late  of  Nemo-Hartford  in  the  state  of  Neio- 
York.,  deceased;  and  that  personal  property  belonging  to 
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V. 


that  estate  had  come  to  the  hands  of  the  defendant,  and     June,  1808 
had  been  disposed  of  by  him.     The  plaintiff,   therefore, 
claimed,  that  the  defendant  was  liable  as  executor  de  son 

'Vtt. 

The  defendant  resisted  this  claim  on  the  ground  that 
he  was  authorized  to  receive  and  dispose  of  the  pro- 
perty in  question  by  Jedediah  Sanger,  to  whom  letters 
of  administration  had  been  granted,  by  the  surrogate 
of  Oneida  county,  in  the  state  of  M-w-Yorkj  and  offered 
such  letters,  duly  authenticated,  in  evidence.  The  plain- 
tiff objected  to  their  admission,  on  the  ground  that  let- 
lers  of  administration  granted  in  the  state  of  JVew-  York 
were  of  no  validity  in  this  state,  and  that  the  defendant 
could  derive  no  authority  therefrom  to  receive  and  dis' 
pose  of  the  goods  of  the  deceased.  But  the  court  over- 
ruled  the  objection,  and  admitted  the  evidence  offered  ; 
in  consequence  of  which,  the  issue  in  the  cause  was 
found  in  favour  of  the  defendant. 

On  motion  of  the  plaintiff,  the  court  granted  a  rule  to 
show  cause  why  a  new  trial  should  not  be  had ;  and  re- 
served the  question  for  the  opinion  of  the  nine  judges. 

T.  S.   IVilliamst  in  support  of  the  motion. 

The  single  question  intended  to  be  reserved  in  thib 
motion  for  a  new  trial  is,  whether  a  grant  of  administra- 
tion in  the  slate  o{  J^cw-York  will  give  a  right  to  such 
administrator  to  commence  a  suit  in  this  state,  or  con- 
trol the  personal  property  ?  For  the  defendant  claims, 
that  he  has  a  right  to  the  effects  in  his  hands,  by  virtue 
of  authority  from  the  administrator  in  .YewYork.  If,' 
therefore,  such  administrator  has  no  authority  over  the 
goods  here,  he  can  give  i»one,  and  the  defendant  must 
be  cxecuior  in  his  own  wrong. 

In    Kngland   ilic  king  liad  lormerly  a  right  to  all  tlie 
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JuM,  1808.    goods  of  those  who  died  intestate.     9  Co.  38.     2  Bla. 
Com.  494. 


Riley 

v. 

RiLET. 


And  now  no  notice  is  taken  of  a  grant  of  administ^- 
tion  in  a  foreign  country.  If  one  dies  in  -France,  leaving 
goods  in  the  diocese  of  A*,  in  England,  the  bishop  of  JV. 
must  grant  administration.  1 1  Vin.  .4br.  73.  76.  Palm. 
163. 

And  in  Tourton  v.  Flower,  3  P.  Wms.  369.  the  Lord 
Chancellor  says,  our  courts  take  no  notice  of  what  is  done 
in  the  spiritual  courts  beyond  sea  ;  as  in  case  of  admi- 
nistration granted  in  Paris.  11  Vin.  78.  2  Com.  Dig. 
256. 

The  same  principle  is  recognised  in  a  late  case  in  8 
Ves.  jun.  44.  And  this  principle  appUes  not  only  to 
grants  of  administration  in  countries  strictly  foreign ; 
but  to  grants  in  Ireland.  1 1  Vin.  76.  Freem.  102.  2 
Lev.  86. 

Nor  will  grant  of  administration  in  England  extend 
to  the  colonies  in  America.  2  Atk.  63.  This  is  also  ad- 
mitted in  argument  in  Wright  v.  J^Tutt,  1  H.  Bl.  146. 
154.  And  this  is  not  the  law  of  England,  merely.  But 
the  principle  has  been  recognised  in  almost  every  state 
*  in  the  union.  In  Pennmjlvania,  in  the  case  of  Grteme  v. 
Harris,  I  Dal.  4S6.  it  was  holden,  that  letters  of  adminis- 
tration granted  by  the  archbishop  of  York  had  no  effect 
there. 

So  also  have  been  the  decisions  in  JVorth  Carolina. 
1  Haynu.  354.  In  JSTeiv-  York  it  does  not  appear  that  the 
English  law  has  ever  been  questioned ;  but  the  invariable 
practice  is  in  pursuance  of  it. 
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And  it  is  recognised  as  the  law  of  Masaachusetta  in  a   June,  1808. 
wry  recent  case  of  The  Selectmen  of  Boston  v.  Boylston,      Ri  .  ey 
2  Mass.  Ke/i.  384. 


▼. 

Riley. 


Such  also  have  been  the  decisions  in  the  courts  of 
the  United  States.  1  Crunch,  268.  278.  282.  And  so 
far  has  this  principle  been  extended  by  the  sufireme 
court  of  the  United  Sates,  that  letters  of  administration 
granted  in  what  is  now  the  district  of  Columbia,  while  it 
was  a  part  of  the  state  of  Maryland,  were  holden  to  be 
invalid,  after  that  territory  was  placed  under  the  juris- 
diction of  the  United  States.  Dixon  v.  Ramsay,  3  Crunch, 
323. 

r 

It  is  objected,  that  the  reason  of  the  rule  is  local; 
and  therefore  should  not  be  adopted  here. 

But  such  a  rule  existing  in  other  states  and  coun- 
tries is  of  itself  a  reason  for  our  adopting  it ;  otherwise, 
our  citizens  would  be  subjected  to  the  disadvantages  of 
the  rule  in  other  states,  and  the  citizens  of  those  states 
would  derive  the  same  benefit  in  this  state  as  our  own 
citizens.  For  instance,  a  man  dying  in  J^Teiu-York  leaves 
goods  in  that  state  and  in  this.  The  administrator  there 
draws  from  this  state  the  goods  here;  and  our  citizens 
must  go  into  J^evt-York  in  pursuit  of  their  chims. 
But  they  there  find  that  the  whole  estate  is  absorbed 
by  judgments  and  bond  debts.  Whereas,  had  the  jVfw- 
York  creditors  been  compelled  to  come  into  this  state, 
where  no  such  preference  exists,  our  simple  contract 
creditors  would  have  divided  the  estate  equally  with 
tliem.  The  state,  too,  in  this  way  may  lose  the  priority 
to  which  it  is  entitled ;  as  upon  this  principle,  instead  of. 
retaining  the  goods  of  its  debtor  for  a  debt  due  the 
state,  it  tamely  yields  those  goods  to  the  jurisdiction  of 
another  stale,  and  consents  to  share  equally  with  the 
creditors  of  that  state,  or  even  to  be  postponed  to  them. 


Rll.EY. 
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June,  1808.  Again :  Is  it  reasonable  that  we  should  yield  t» 
j^j^gY  them  what  they  deny  to  us  ?  Shall  they  gain  both  by 
their  own  rule,  and  by  ours  ?  And  shall  our  citizens  lose 
by  both  ?  Is  it  not  the  duty  of  a  government,  as  well 
as  of  an  individual,  first  to  provide  for  those  of  its  own 
household  ?  And  shall  our  citizens  be  forced  to  apply  to 
a  foreign  government,  or  another  state,  for  that  justice 
which  it  is  in  the  power  of  our  own  government  to  grant 
them; — especially  when  that  state,  or  government,  in 
similar  circumstances,  will  not  drive  its  citizens  to  go 
to  ours  for  redress ;  but  makes  use  of  the  means  in  its 
own  hands  for  that  purpose  ?  Justice  to  our  own  citi- 
zens requires  that  a  principle  of  reciprocity  be  esta- 
blished. 

Besides,  when  we  know  that  other  states  have  adopted 
the  English  rule,  we  may  fairly  infer  that  they  expect 
a  similar  rule  to  be  adopted  against  them  ;  and  there- 
fore, when  they  grant  administration,  they  do  not  expect 
that  such  a  grant  would  have  a  greater  effect  than 
they  themselves  would  give  to  a  similar  grant ;  and 
that  they  do  not  intend  to  affect  the  goods  out  of 
their  jurisdiction.  No  reason  can  be  given  why  our 
courts  should  give  a  greater  extent  to  this  grant  than 
the  court  which  made  it  would  have  done.  But  it  is  ob- 
jected, that  the  decision  of  our  own  courts  have  been 
contrary  to  the  English  practice.  They  have  decided  in 
one  case,  that  being  qualified  to  act  as  executor  in  a 
foreign  country  would  not  qualify  them  here.  Perkins  v. 
Williams,  2  Root,  462.  But  it  is  admitted,  that  the  course 
of  decisions  in  this  state  has  been,  that  an  administrator 
or  executor  deriving  his  authority  from  a  sister  state 
could  exercise  that  authority  in  this  state. 

But  upon  examination,  it  will   be  found,   that  those 
decisions  arose,  not  from  an  intention  on  the  part  of  the 
courts  to  alter  the  law  of  the  country;  but  from  a  con- 
1 
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vention  entered  into  by  the  legislature  with  some  of  the  June,  18O8. 
other  states. 


In  the  year  1648,  the  commissioners  of  the  four 
United  Colonies  proposed  and  recommended  to  the 
general  courts,  th^t  if  the  last  will  of  any  man  be  duly 
proved  and  certified  from  any  colony,  it  forthwith  be 
accepted  and  allowed  in  the  rest  of  the  colonies;  and 
that,  if  any  known  planter  or  settled  inhabitant  die  in- 
testate, administration  be  granted  by  the  colony  to  which 
the  deceased  belonged,  though  he  died  in  another ;  and 
the  administration  being  duly  testified  to  be  of  force  for 
gathering  in  the  estate  in  the  rest  of  the  colonies. 
These  propositions  were,  by  the  general  court  of  this 
stale,  adopted,  in  March^  1648,  upon  this  condition, 
however — "  Provided  the  general  courts  of  the  other 
colonies  yield  their  assent  thereto."(fl) 

(a)  The  act  passed  by  the  legislature  of  Connecticut,  then  one  of  the 
United  Colonies,  was  in  these  words: 

"^t  a  teasion  of  the  general  court  in  Hartford,  tida  Wth  March, 
164S. 

"  Whereas  it  was  recommended   by  the  commissioners,  that  for  the 
■  ore  fret  and  speedy  passage  of  justice  in  each  jurisdiction  to  all  the  con- 
icdcratcs,  if  the  last  will  and  testament  of  any   person  be  duly  proved, 
and  duly  certified  (mm  any  one  of  the  colonies,  it  be  without  delay  ac- 
.  cepted,  and  allowed  in  the  rest  of  the  colonies,  unless  some  just  excep- 
tion be  mad«  aguinst  such  will,  or  the  pi-oving  of  it,  which  exception  to  bi: 
forthwith  duly    certified   back    to  the  colony  where    the    said    will    was 
(iroved,  that  some  just  course  may  be  taken  to  gather  in  and  dispose  of 
be  estate   without  delay  or  damage.     And  also,    tlial    if  any   known 
[ilanters  or  settled  inhabitants  die   intestate,   administration   be  granted 
by  that   colony  unto    whicli   the     deceased   belonged,  though  dying    iu 
:«nother  colony  ;  and  ilie  administration  being  duly  certified  to  be  of  force 
'>r  gKthcring  in  of  the  estate  in   the  rest  of  the  enlonics,  as  in  the  cast- 
ol  wills  prove<l,  where  no  jufct  exception  is  returned  :    But  if  any  person 
|if>s<i<'sscd  of  any  estate,  who  is  neither  planter,  nor  sctUcd  inhabitant, 
in  any   of  ihe  colonies,  die  intestate,  the  administration,  if  just  cause  b< 
found  to  give  administration,  lie  granted  by   that  colony  where  the  per- 
son shall  die  and  depart  this  lift,  and  that  care  be  taken  by  that  govcrn- 
iDcnt  to  gather  und  srcurr  the  estate,  until  it  he  demanded,  and  may  b< 
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June,  1808.       From  this  convention,  thus  early  entered  into,  we  may 
„■  fairly  infer,   that  our    ancestors  considered  the   law  of 

KILEY  ^  ' 

England  upon  this  subject  as  binding  upon  them,  until 
altered  by  the  legislatures.  And  it  is,  therefore,  by  their 
opinion  now  in  force,  except  where  it  has  been  thus  al- 
tered: that  they  were  careful  not  to  change  this  law, 
except  as  to  the  citizens  of  those  states  that  also  made 
this  change,  and  adopted  the  recommendation  of  the 
commissioners :  and,  consequently,  that  the  principle  of 
reciprocity,  for  which  we  contend,  was  in  part  establish- 
ed by  the  wisdom  of  our  ancestors.  And  until  it  is 
shown  that  the  state  of  Keiu-York  has  adopted  this  con- 
vention; the  very  terms  upon  which  the  legislature  of 
this'  state  adopted  these  propositions  prove,  that  the 
citizens  of  that  state  are  not  entitled  to  the  benefit  of 
them. 

In  point  of  practice,  it  is  admitted,  that  this  distinc- 
tion has  not  been  kept  up,  by  our  courts  ;  but  this  has 
happened,  it  is  presumed,  from  this  circumstance,  that 
the  practice  under  this  convention  having  been  long 
gone  into,  and  our  courts  having  become  familiarized 
to  the  idea  of  administrators  appointed  by  other  states 
bringing  suits  in  our  courts,  the  law  which  authorized 
it  was  forgotten,  and  it  was  considered  as  a  general  prin- 
ciple, that  administrators  from  other  states  could  bring 
suits  in  this.  That  this  was  the  fact  is  evident  from  this, 
that  in  no  case  reported  upon  this  subject  decided  by  our 
courts,  is  this  convention  alluded  to. 

When,  therefore,  it  appears,  that  these  decisions  of 
our  courts  are  directly  opposed  to  the  letter  and    spirit 

delivered  according  to  rules  of  justice.  Which,  upon  due  consideration, 
was  confirmed  by  this  court,  in  behalf  of  this  colony,  and  ordered  to  be 
attended  in  all  such  occasions  for  the  future  :  provided  the  general 
courts  df  the  other  colonies  yield  the  like  assent  thereunto,"  See  2 
Hnz.  Hist.  Cnll.  124.  135. 
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of  the  act  of  the  legislature,  it  is  presumed  that  they   June,  18O8. 
will  not  be  regarded  as  precedents  in  this  court.     But      riley 
these  decisions,  it  should  be   noticed,  were  as  between      kiIet. 
the  administrator  and  the  debtor ;  but  this  case  is  between 
the  foreign  administrator  and  the   creditors  of  the  in- 
testate. 

It  is  said,  that  one  man  may  constitute  an  attorney, 
who  may  act  for  him  as  well  in  one  state  as  another. 
This  is  admitted  as  to  the  property  of  the  principal; 
but  in  this  case,  it  is  contended,  that  the  principal,  the 
administrator,  has  no  interest  in  the  property,  which  is 
out  of  his  jurisdiction. 

It  is  objected,  that  the  decision  contended  for  by  the 
plaintiff  is  in  violation  of  the  constitution  of  the  United 
States.  It  is  a  sufficient  answer  to  this  objection,  that 
the  sufireme  court  of  the  United  States^  the  peculiar 
guardian  of  the  constitution,  did  not  think  such  a  de- 
cision as  at  all  impugning  that  clause  of  the  consti- 
tution. 

But  it  is  said,  that  the  assignees  of  a  bankrupt  ap- 
pointed in  one  country,  may  maintain  an  action  in  any 
other  country.  Lord  Kaimesy  however,  says,  that  statu- 
tory transfers  of  property  to  assignees  of  a  bankrupt,  do 
not  carry  effects  in  Scotland.     1  H.  Bl.  677. 

And  Chief  Justice  Kent^  whose  researches  have  been 
as  great  as  those  of  any  man  in  this  country,  says,  that 
assignees  of  a  bankrupt  cannot  sustain  an  action  in 
their  oton  name  in  Great  Britain.  2  Johns,  344. 

It  is  admitted,  indeed,  that  eourta  of  chancery  have, 
in  certain  cases,  interfered  to  protect  the  rights  of  as- 
signees of  bankrupts.  Solomons  v.  liossy  cited  1  H.  Bl. 
132. 

Vot.  HI.  M 
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June,  1808.       In  Cleve  V.  Mills,  cited  1  H.  Bl.  680.  Lord  Mansfield 
Riley      ^^Y^i  the  statutes  of  bankrupts  do  not  extend  to  the  co- 
lonies. 

But  if,  as  between  the  assignee  and  debtor  of  the 
bankrupt,  the  court  would  permit  the  assignee  to  sustain 
a  suit,  and  would  say,  that  it  does  not  lie  in  the  mouth 
of  the  debtor  to  object ;  would  they  therefore  say,  that 
as  between  creditors  of  a  bankrupt,  one  of  which  claimed 
under  the  laws  of  a  foreign  country,  by  the  title  of  the 
assignee,  and  the  other  was  claiming  under  the  laws  of 
our  own  country,  by  virtue  of  an  attachment,  that  the 
former  must  prevail  ?  Are  the  court  prepared  to  say, 
that  if  an  English  merchant  has  goods  in  this  country, 
and  owes  debts  here,  and  becomes  a  bankrupt,  that  the 
assignees  may  recover  these  goods,  though  attached 
by  our  own  citizens;  and  that  our  citizens  must  cross 
the  Atlantic  in  pursuit  of  them  ?  This  very  case  is  men- 
tioned in  argument  in  Hunter  y.  Potts,  4  Term  Rep..  190. 
and  as  what  could  not  be  expected. 

The  discharge  of  a  bankrupt  in  Maryland-,  has  been 
held  not  to  operate  upon  his  English  creditors.  Smith 
v.  Buchanan,  I  Easty  11. 

The  same  point  was  decided  in  J^ew-York,  in  tlie 
case  of  Van  Rough  v.  Van  Arsdaln,  3  Caines,  154.,  and 
in  this  state,  in  the  case  of  Buell  v.  Shethar,  in  Litch- 
field  county.  MS.  And  why  the  assignment  should  ope- 
rate upon  creditors  who  would  not  be  affected  by  the 
discharge,  seems  unaccountable. 

That  the  English  law  is  in  our  favour  is  admitted. 
It  must  also  be  admitted,  that  this  is  considered  law  in 
the  highest  courts  of  our  own  country;  that  it  was  con- 
sidered as  law  by  our  own  legislature,  at  an  early  pe- 
riod of  our  country;  and  that  this  case  is  not  within  the 
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alteration  then  made.  This  principle,  moreover,  accords  june,  180«. 
with  the  general  principles  of  law;  and  its  adoption  be-  rTley 
comes  necessary  for  the  security  of  our  citizens.  The 
disavowing  of  former  decisions  upon  this  subject  can 
shake  no  titles  to  estates,  and  destroy  no  securities  for 
debts.  Nor  does  any  reason  exist,  why  the  law  should 
not  be  restored  to  what  it  anciently  was ;  and  the  princi- 
ple of  reciprocity  alluded  to  in  the  convention  of  1648, 
be  again  established. 

Dunbar  and  J»  Trumbull,  contra. 

Moses  Deming,  of  Connecticuty  being  indebted  to  Justus 
Riley,  removes  to  the  state  of  J^Tetu-York,  and  dies. 
Jedediah  Sanger  of  J^eiv-  York  there  obtains  letters  of  ad- 
ministration on  Deming's  estate.  Roger  Riley,  the  de- 
fendant in  this  state,  has  received  of  the  goods,  Sec.  of 
Denting  under  an  apparent  authority  from  the  adminis- 
trator. The  question  arising  upon  these  facts  is,  whe- 
ther the  administrator  did  or  could  convey  any  such  au- 
thority to  the  defendant;  and  whether  he  is  not  execu- 
tor in  his  own  wrong?  If  the  administrator  had  right 
to  have  come  into  Connecticut  and  to  have  possessed 
himself  of  this  estate,  he  doubtless  might  have  authori- 
zed the  defendant.  To  decide  the  question  whether  he 
could  do  so  or  not,  we  must  consider  whether,  in  case 
of  refusal  to  deliver,  he  could  have  maintained  an  action 
in  character  of  administrator.  That  the  laws  of  En- 
gland, and  some  of  the  states  in  the  union,  do  not  allow 
an  administrator,  deriving  his  authority  from  the  appoint- 
ment of  a  court  of  foreign  jurisdiction,  to  sue  in  their 
courts  will  be  conceded ;  but  that  the  law,  or  the  reason 
of  the  law,  in  this  state,  is  so,  will  be  denied. 

The  right  of  gi-anting  administration  is  regarded  by 
the  English  law  as  merely  a  matter  of  favour;  and  the 
reason  why  a  foreign   administrator  cannot  sue  in  En- 
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Jane,  1808.  gland  is,  not  because  of  any  defect  or  inefficiency  in  his 
kTley  character  as  such,  but  because  it  would  affect  the  rights 
of  third  persons.  The  original  of  administrations,  ac- 
cording to  the  English  law,  may  be  found  in  2  Bl.  Com. 
494.,  and  in  Hale's  and  Reeve's  History  of  the  English 
Imw. 

The  administration  of  intestate  estates  was  very  an- 
ciently performed  by  the  king  in  person;  or  rather,  he 
took  to  himself  all  the  estate  of  those  who  died  in  this 
manner.  Afterwards,  and  in  favour  of  the  church,  as  it 
is  said,  this  privilege  was  granted  by  him  to  the  reve- 
rend prelates;  surely,  not  because  the  public  good 
required  it,  But  as  a  privilege,  and  for  their  private 
emolument,  without  their  being  even  liable  for  the  pay- 
ment of  debts.  While  this  remained  the  law  of  England, 
the  reason  is  obvious,  why  strangers  were  not  allowed 
to  sue  in  behalf  of  the  estate  of  the  intestate :  it  was, 
that  the  rights  of  this  ecclesiastic  would  be  affected,  for 
he,  in  fact,  succeeded  to  the  possession,  even  in  exclu- 
sion of  creditors.  Thus  the  law  continued  until  the 
statute  of  Westminster  2.  ordained,  that  the  ordinary 
should  be  bound  to  pay  the  debts  of  the  deceased ;  still, 
however,  the  remainder  of  the  estate,  if  any,  belonged 
to  the  ordinary,  to  be  applied  by  him  according  to  his 
conscience,  or,  in  fiios  usus ;  yet,  it  will  be  remarked, 
that  these  "  fiios  usus"  were  such  as  the  ordinary  chose 
to  regard,  and  for  the  discharge  of  his  duty  in  this  re- 
spect he  was  accountable  to  no  one.  There  is  no  rea- 
son, therefore,  to  say,  that  the  estate  did  not  absolutely 
belong  to  him.  In  the  31st  of  Edward  III.  the  abuses 
of  this  authority  had  become  so  outrageous  and  insup- 
portable, that  by  statute  it  was  directed  that  the  ordi- 
nary, instead  of  administering  himself,  should  appoint 
the  nearest  and  most  lawful  friends  of  the  deceased. 
This  was,  indeed,  a  most  deadly  strolce  to  his  power  in 
this  respect;  but  what  remained  was  not  as  a  new  grant, 
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but  only  the  residue  of  his  former  privilege.  Thusj  Jwpej,  .i)?ftft 
arose  the  law  of  administrations  in  England;  and  so  it  Rw]»fT 
still  remains,  except  with  some  few  minor  alterations 
introduced  by  subsequent  statutes.  And  hence  it  will 
appear,  that  the  reason  why  the  deceased  could  never 
be  represented  by  an  administrator  deriving  his  autho- 
rity from  any  other  source,  was  not,  that  he  would 
otherwise  be  incapable,  but  because  it  infringed  upon 
this  privilege  of  the  ordinary,  or  metropolitan,  as  the 
case  might  be.  And  this  idea  is  still  further  enforced 
from  the  recollection,  that  if  the  deceased  had  estate 
in  more  dioceses  than  one,  the  granting  of  adminis- 
tration belonged  not  to  the  ordinary,  but  to  the  arch- 
bishop of  Canterbury  or  York.  From  whence  we  learn, 
that  not  only  a  foreign  administrator  could  not  sue,  but 
even  a  native  residing  in  England  could  not  do  this,  ex- 
cept he  derived  his  authority  from  those  to  whom  it  had 
been  graciously  granted,  and  who  had  carved  it  up  to 
their  own  liking. 

A  further  argument  in  support  of  this  position  may 
be  derived  from  the  circumstance,  that  an  assignee 
under  a  commission  of  bankruptcy  may  sue,  as  such, 
in  a  foreign  countiy,  for  debts  due  the  bankrupt.  Le 
Chevalier  v.  Lyncfi^  Doug.  170.  2  Com.  Dig.  27.  Now, 
an  assignee,  by  the  assignment  from  the  commissioners, 
is  no  more  completely  invested  with  all  the  estate  of  the 
bankrupt,  and  all  the  rights  and  privileges  annexed 
thereto,  than  this  administrator ;  and  if  there  is  any 
reason  why  his  power  in  this  respect  is  more  extensive, 
it  must  be  because  he  represents  a  person  in  life,  and 
the  administrator  a  person  who  has  ceased  to  live  ;  the 
rights  of  both  are  equally  created  by  act  of  law ;  nor  do 
wc  find  in  this  respect  any  difference  made  between  an 
administrator  and  executor.  And  can  the  assignee  have 
an  authority  more  extensive  than  an  executor,  who  is 
uuthorizcd   and  appointed   by   the  testator  for  this  ex- 
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June,  1808;'   prcss  purpose?    The  reason,  therefore,  why   a  foreign 
RiLEv      administrator   cannot  sue    in  England  is,  that  it  affects 
^-  u      the  privileges  of  the  consistory  or  prerogative  courts. 

It  ■will  hardly  be  said,  that  the  reason  why  administra- 
tion is  granted  upon  estates  in  Connecticut  is,  that  the 
judge  of  probate  may  be  benefited,  or  those  who  act 
under  him.  It  is,  that  the  property  may  be  appropria- 
ted to  the  discharge  of  the  debts  of  the  deceased ;  and 
that  the  residue  may  be  distributed  to  his  legal  represent- 
atives. A  purpose  much  more  /lious,  than  the  histoiy 
of  former  times  would  induce  us  to  believe  operated 
upon  ecclesiastics  of  the  12th  century.  The  reason  of 
the  English  law,  therefore,  in  this  instance,  does  not  ap- 
ply to  the  laws  of  Co7inecticut. 

But  it  is  objected,  that  the  citizens  of  Connecticut, 
after  having  given  credit  upon  the  strength  of  property 
in  this  state,  ought  not  to  be  driven  into  any  other,  to 
obtain  payment  of  their  just  claims.  We  think  we  shall 
be  able  to  show,  that  this  will  be  unnecessary;  because, 
if  there  be  estate  in  Conjieciicut,  it  may  be  attached;  at 
least,  we  see  no  reason  to  the  contrary.  It  is  true,  the 
law  does  not  permit  the  body  of  an  executor  or  adminis- 
trator to  be  attached,  or  imprisoned;  and  the  reason  is, 
that  the  debt  is  not  his,  nor  is  he  under  any  personal 
liability  to  respond.  This  reason,  however,  extends  no 
further;  and  on  that  ground,  we  contend,  that  the  law 
,  extends  no  further.  English  precedents  to  this  point 
cannot  be  found  ;  but,  in  the  commonwealth  of  Massa- 
chusetts, the  practice  is  according  to  our  proposition. 
Precedents  of  Declarations,  90.  The  writ  directs,  that 
the  estate,  Sec.  of  the  deceased  be  attached,  and  that 
notice,  Sec.  be  given  to  the  administrator.  By  this  means, 
the  creditor  is  secured,  and  the  rights  of  the  adminis- 
trator remain  unviolated.  We  are  sensible,  that  this 
has  not  been  the  practice  in  Connecticut ;  but,  we  spe  no 
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i«ason  why  it  may  not  be,  if  the  necessity  of  the  case    Jane,  1808. 
requires  it;    for  the  attachment  of  estate  is  considered      rTIey 
as   givmg  our  courts  jurisdiction.     If  it  should  be  said,  ^• 

that  the  laws  of  Coiinecticut  providing  for  the  settle- 
ment of  insolvent  estates  are  repugnant  to  this  doc- 
trine, we  answer,  that  those  laAvs  can  never  operate, 
unless  administration  be  granted  in  this  state,  and  then 
the  case  will  be  totally  variant  from  the  present;  and  if 
such  be  the  laws  of  other  states,  which,  however,  does 
not  appear,  yet  it  will  not  affect  our  present  question, 
because,  the  attachment  here  by  a  creditor  who  has  not 
proved  his  debt  under  the  foreign  administration,  will 
take  precedence  of  any  claim  afterwards  made  by  such 
adnriinistrator.  This  has  been  decided  in  the  case  of 
assignees  in  Connnecticut,  Kirby,  313.;  and  in  England 
by  Lord  Mansfield,  Doug.  170.  But  if  we  are  incorrect 
in  this  position,  we  have  still  another  answei*,  viz.,  that 
a  court  of  chancery  may  interpose,  and  that  the  exist- 
ence of  estate  in  Connecticut  will  give  jurisdiction. 
And  if  in  either  of  these  ways  remedy  may  be  had,  the 
objection  fails.  > 

And  here  we  will  inquire,  if  the  deceased  in  his  life- 
time might  have  sued  in  this  state  for  debts  due  him, 
why  it  is,  that  his  executor  who  is  by  him  appointed  for 
this  express  purpose  may  not  ?  The  executor  or  ad- 
ministrator stands,  to  all  intents,  in  the  state  of  the  de- 
ceased, except  their  bodies  are  not  liable  to  arrest ;  and 
they  are  as  fully  empowered  to  do  every  thing  in  rela- 
tion to  the  estate  as  an  attorney  can  in  any  case  be,  or 
as  an  assignee  under  commission  of  bankruptcy.  In- 
deed, the  estate  of  the  deceased  may,  in  such  case,  be 
considered  as  tlic  real  party. 

If,  then,  the  reason  of  tiie  English  law  does  not  apply, 
will  the  court  find  themselves  bound  by  precedent  ? 


Riley. 
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June,  1808.  In  the  case  of  Mcole  v.  Mumfordj  Kirby^  270.,  it  is 
jj'J^y  said,  that  an  administrator  being  appointed  in  the  state 
where  the  deceased  dwelt,  may  in  this  state  sue  for  the 
recovery  of  any  property  belonging  to  the  deceased. 
The  administrator  in  that  case  dwelt  in  J^fenu-York  like 
the  present.  In  the  case  of  IVoodhuU,  isfc.  v.  Gleason 
isf  Coivlesj  in  the  sufireme  courts  this  doctrine  was  ac- 
knowledged ;  and  the  court  will  bear  witness,  that  this 
has  been  the  constant  invariable  practice  in  Connecticut 
for  a  long  course  of  years :  and  although  it  is  shown,  that 
this  law  arose  from,  or  perhaps  rather  was  confirmed 
by,  a  convention  between  the  JVew  England  states,  yet 
in  our  practice,  no  difference  can  be  shown  between 
them  and  others.  And  so  far  from  its  proving  to  the 
contrary,  it  not  only  shows  this  to  be  the  law  of  Con- 
necticut, but  that  it  has  immemorially  been  so;  and  that 
without  any  evil  consequences  resulting. 

The  counsel  for  the  defendant  also  relied  upon  the  pro- 
vision in  the  Constitution  of  the  United  States,  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other 
state,     ^rt.  4.  s.  1. 

By  the  Court,  unanimously.  By  the  common  law, 
the  power  and  right  of  an  administrator  are  given  only 
by  the  court  that  appoints  him.  The  power  of  an  ex- 
ecutor is  given  by  the  will  of  the  testator;  but  his  right 
to  appear  in  any  court,  and  the  validity  of  his  acts  in 
that  capacity,  depend  wholly  on  the  probation  of  the 
will  by  the  prerogative  court,  within  the  limits  of  that 
local  jurisdiction,  in  which  he  claims  the  power  to  act. 

In  England,  a  will  must  be  approved  in  every  pre- 
rogative court,  within  the  local  limits  of  whose  juris- 
diction  the    testator  died  possessed  of  bona  notabilia,  in 
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order  to  enable  the  executor  to  take  possession  of  the    Tune,  1808. 
?^oods. 


The  courts  of  probate  in  Connecticut  have,  as  to  this 
point,  a  jurisdiction  co-extensive  with  the  limits  of  the 
state,  and  no  more. 

During  the  union  of  the  four  original  colonies  of  J^/'cio 
England,  in  1648,  it  was  proposed  by  the  board  of 
commissioners,  that  "  if  the  last  will  and  testament  of 
any  man  be  duly  proved  and  certified  from  any  one  of 
the  colonies,  it  shall  be  accepted  and  allowed  in  the 
rest;  that  if  any  planter  or  inhabitant  die  intestate,  ad- 
ministration be  granted  by  the  colony  to  which  he  be- 
longed, and  the  administration  shall  be  in  force  for  the 
gathering  in  the  estate  in  the  rest  of  the  colonies." 
This  proposition  was  approved  and  confirmed  by  the 
statutes  of  those  colonies,  and  continued  to  be  law,  as 
long  as  those  statutes  remained  in  force.  The  statute 
of  Connecticut  was  not  repealed  on  the  dissolution  of 
the  union,  but  was  omitted  in  a  subsequent  revision  of 
our  laws.  Still  the  practice  has  continued  to  allow,  in 
our  courts,  the  right  of  action  to  executors  and  admi- 
nistrators, empowered  by  the  courts  of  the  neighbour- 
ing states,  and  to  consider  all  their  acts  in  such  capacity 
valid.  This  practice  is  not  warranted  by  common  law, 
or  by  any  existing  statute.  It  rests  only  on  ancient 
custom;  justified  by  convenience  and  reciprocity,  so 
long  as  the  neighbouring  states  allowed  the  same  rights 
to  executors  and  administrators,  empowered  by  the  pre- 
rogative courts  of  this  state.  The  right  is  refused  in 
the  state  of  JVew-York.  It  has  recently  been  denied  in 
the  au/ireme  Judicial  court  of  Masaacliuaetta/^a) 

New  trial  to  be  granted, 
(o)  See  the  «a«e  of  fjood-i-in   v.  /nnei,  in  3  Matt.  Re/K  514. 

Vol..  rrr.  v 
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June,  1808. 

Webster  against  Woodford. 

A  man  may      MOTION  for  a  nevv  trial. 

show,  that  he 
Was  fion  com- 
pos inentis  ill      This  was  an  action  of  ejectment,  to  recover  the  undi- 

avoidance     of  •"  ,     . 

his  deed.  vided  moiety  of  certain  lands,  which  the  plaintiff  and 
Timothy  Webster  had  conveyed  to  Miller  Fish.  Upon 
trial  of  the  cause,  at  Hartford,  February  term,  1808,  9. 
verdict  was  found  for  the  plaintiff.  A  motion  for  a  new 
trial  was  then  made  by  the  defendant,  and  the  following 
reasons  assigned;  viz.  that  the  court  admitted  the 
plaintiff  to  prove,  as  the  sole  ground  of  his  right  of  re- 
covery, that  the  plaintiff  was  a  man  of  weak  capacity^ 
and  thereby  incompetent  to  convey  estate ;  that  the  court 
admitted  the  plaintiff  t6  go  into  the  proof  respecting 
the  weakness  of  his  understanding,  in  contradiction  to 
the  acknowledgment  of  two  certain  deeds  of  bargain 
and  sale  made  and  acknowledged  before  a  justice  of  the 
peace,  on  the  17th  day  of  May,  1799,  which  deeds  con- 
veyed the  demanded  premises  to  Miller  Fish;  that  the 
court  admitted  the  plaintiff  to  produce  proof  as  to  the 
value  of  the  demanded  premises,  as  evidence  to  show, 
from  the  inadequacy  of  price,  that  the  plaintiff  was  a 
man  of  weak  capacity.  A  rule  to  show  cause  was 
therefore  granted;  and  the  question  reserved  to  be  argued 
before  the  nine  judges. 

Goodrich    and    Divight,   in    support   of  the    motion, 
argued, 

1 .  That  weakness  of  understanding  does  not  incapaci- 
tate a  man  to  contract. 

2.  That  no  man  can  avoid  his  own  deed,  by  stultify- 
ing himself. 
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1.  There  is  a  distinction,  always  to  be  regarded,  be-  ju,je^  igog^ 

tween  idiocy,  and  weakness  of  understandine:;  the  one    „r 

supposing  a   total  destitution  of   mental   capacity,   the  v. 

other  implying  the  existence  of  understanding,  though  ^<>°°''°*'^- 
in  a   small  degree.     The   term  -non  comfios  mentis  does 
not  apply  to  a  person  of  weak  capacity,  but  only  to  one 
who  possesses    not  the  exercise  of  reason.     It  is  the 
latter  desci-iption  of  persons  only,  whose  acts   are   void 
or  voidable,  merely   for   defect  of  understanding;   and 
such  only  are  contemplated,  in  England,  by  the   statute 
17  Ednv.  II.,  which  was  declaratory  of  the  common  law. 
4  Re/i.  126.     For  no  person  of  the  age  of  discretion,  is, 
in  law,  presumed   to  be  non  compos  mentis,  and  there- 
fore is  not  to  be  restrained  in  the  exercise  of  any  lawful 
right,  until  he  is  ascertained  to  be  so,  by  a  commission 
issued  for   that  purpose  from  the  court  of  chancery.     3 
Bac.  jlbr.  528.     On   this  fact  being  thus  found,  the  law 
gives  the  custody  of  the   person   and  his  estate  to  the 
king,  that  the  person  may  be  protected  from  harm,  and 
the  estate  from  waste.     The  immediate  care  of  the  lu- 
natic may,  however,  be  intrusted  to  one   commissioned 
for  that  purpose,  whose  acts  arc  subject  to  the   control 
of  the   court  of  chancery.     3  Bac.  jibr.  529,     Hence 
originated  our  statute  authorizing  the  appointment  of  a 
conservator;  which  gives  to  that  officer  the  same  autho- 
rity which  is  possessed  by  the   committee  of  a   lunatic, 
and  vests   in  the  county   courts  powers  similar,  in  this 
respect,  te  those   of  the  court  of  chancery.     This   sta- 
tute, directing   the  manner  in  which   such  persons,  if 
without  property,  shall  be  supported,  speaks  of  persons 
"  naturally  ivanting  of  understanding,  so  as  to  be  unable 
to  provide  for  themselves,"  and  of  such  as,  "  by  the 
providence   of  God,  fall  into   distraction,    and    become 
non  comfios  mentis ;"  and  of  those   who,  "  by  age,  sick- 
ness or  otherwise,  become  poor  and   impotcnt.(c)     And 

(a)  Stat.  Com.  lit.  88.  c.  1.  ».  I 
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June,  1808.  in  a  subsequent  section,  it  is  said,  "  But  if  such  idiotf 
Webster    distracted  or  impotent  person  have  any  estate,  the  county 

'■•  court  of  that  county  where  they   dwell,  may   order  and 

>»  oosruRB. 

dispose  thereof."  Here,  while  we  remark,  that  the  ob- 
ject of  this  statute  appears  to  be  the  same  with  that  of 
17  Edtv.  n.,  the  phraseology  used  in  this  section  is  to  be 
particularly  observed,  as  it  shows,  precisely,  what  de- 
scription of  persons  was  meant  by  those  who  are  natu- 
rally •wanting'  of  understandings  mentioned  in  the  first 
section.  For,  however  reasonably  the  term,  in  itself, 
might  be  taken  to  extend  to  a  person  of  weak  under- 
standings yet  since,  referring  to  these  persons,  the 
phrase  such  idiots  is  used  in  the  subsequent  section,  this 
latitude  of  construction  is  evidently  forbidden ;  and  the 
meaning  of  the  statute,  in  this  part  of  it,  confined  to 
idiots,  distracted  persons,  and  those  who  by  age,  sick- 
ness  or  otherwise,  become  /ioor  and  imfiotent.  The  sta- 
tute 17  Edw.  II.  says  nothing  of  persons  of  weak  under- 
standing, but  speaks  only  of  natural  fools  and  lunatics. 
Bac.  Abr.  529.(a)  Our  statute,  indeed,  in  another  part 
(sect.  8.)  goes  farther  than  this,  and  provides,  that  if 
the  selectmen  "  shall  find  any  person  or  persons  jthat 
are  reduced,  or  are  likely  to  be  reduced,  to  want,  by 
idleness,  mismanagement,  or  bad  husbandry,  that  then  such 
selectmen  may  appoint  an  overseer  to  advise,  direct 
and  order,  such  person  in  the  management  of  his  busi- 
ness;" and  that  "  no  such  person,  while  under  such  ap- 
pointment, shall  be  able  to  make  any  bargain  or  contract, 
without  the  consent  of  such  overseer,  that  shall  be  bind- 
ing or  valid  in  law."  But  on  the  subject  of  persons  of 
■weak  mind,  the  statute  is  everywhere  silent.  By  neither 
of  these  statutes,  then,  are  such  persons  rendered  inca- 
pable of  making  contracts.  And  although  many  cases 
have  occurred,  in  which  it  appeared  that  advantage  had 


(fl)  See  also  Lord  Donegal's  case,  2  Ves.  407-  Ex  parte  Barnetley, 
3  jith.  168. 
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been  fraudulently  taken  of  the  imbecility  of  such  per-  June,  I8O8. 
sons,  and,  on  that  ground,  their  contracts  have  been  webster 
annulled ;  yet  it  has   been   uniformly  held,  that  where  ,..     *• 

.  .  .  WOODFORP 

that  reason  did  not  exist,  they  were  not  to  be  relieved, 
either  at  law  or  in  equity.  1  Fonbl.  57.  3  P.  Wins.  129. 
Osborne  v.  Fitzroy.  "  Where  a  weak  man  gives  a 
bond,  if  there  be  no  fraud,  or  breach  of  trust,  in  ob- 
taining it,  equity  will  not  set  aside  the  bond  only  for 
the  weakness  of  the  obligor,  if  he  be  comfios  mentis ; 
neither  will  this  court  measure  the  size  of  people's  un- 
derstandings or  capacities,  there  being  no  such  thing 
as  an  equitable  incapacity,  where  there  is  a  legal  capa- 
city." In  the  case  of  Bcnnet  v,  Vade,  2  jitk.  324.,  on 
a  bill  brought  by  the  heir  at  law  of  Sir  John  Lee^  to  set 
aside  the  conveyance  of  his  estate,  upon  a  suggestion  of 
fraud  and  imposition,  Lord  Hardwicke  agreed,  "  that  if 
Sir  John  Lee  was  not  insane,  but  only  weak,  he  might 
do  an  act  that  will  bind  him;  for  there  cannot  be  two 
rules  of  judging  at  law  and  in  this  court  upon  the  point 
of  insanity."  If,  then,  mere  weakness  of  understand- 
ing does  not  incapacitate  a  man  to  contract,  it  follows, 
that  when  ho  contracts  without  fraud  or  imposition,  his 
contract  is  binding.  That  this  sale  was  affected  in  con- 
sequence of  any  fraudulent  practices  on  the  part  of  Fish 
does  not  appear.  Nor  is  any  other  mark  of  fraud  sug- 
gested, than  that  the  price  was  inadequate  to  the  real 
value  of  the  land.  It  is  conceded  that  such  a  circum- 
stance as  total  inadequacy  of  price,  coupled  with  great 
weakness  of  mind,  in  the  gi-antor,  will  raise  strong  pre- 
sumption of  fraud;  but  the  facts  which  appear  in  this 
case  authorize  no  such  presumption.  Indeed,  the  court 
admitted  proof  of  the  value  merely  as  evidence  of  IVeb- 
ster^a  weakness,  and  not  of  fraud  or  oppression  on  the 
part  of  Ft  ah. (a) 

(a)  How  ijif  iiiitilctj^uacy  <»r  priix  v  ill  ojx:  .ilo  v>  \,icatc  a  contraet, 
<e«  ^mA/.  18.  1  Bro.  Chan.  Jfep.  9.  2  liro.  Chan.  Ffft.  I7«'  I7«. 
10  Vet.  Jan.  47-i.    7  »«.  jun.  30.    8  K«.  jun.  137. 


^  CASES  DETRRMmED  IN  THE 

June,  1808.  [The  counscl  for  the  plaintiff  here  objected,  that  on 
Webster  *^®  *"^^  °^  ^^®  cause,  they  did  not  proceed  on  the 
ground  that  the  plaintiff  was  a  man  merely  of  weak  un- 
derstanding, but  that  he  Avas  non  compos  mentis. 


WooDroRD. 


Smith,  J.,  on  referring  to  his  minutes,  then  stated— 
That  on  the  trial  of  the  cause,  the  defendant  having 
given  in  evidence  two  certain  deeds  from  the  plaintiff 
and  his  brother  Timothy  Webster^  conveying  all  the  lands 
in  question  to  Miller  Fiahj  the  defendant's  counsel  ob- 
jected to  the  admission  of  evidence  to  prove  the  incom- 
petency of  the  plaintiff  to  convey  lands;  because  the 
deed,  having  been  acknowledged  before  a  public  officer, 
authorized  to  take  such  acknowledgment,  there  could 
be  no  averment  against  such  solemn  act;  and  because 
no  man  can  be  permitted  to  allege  his  own  incapacity 
to  avoid  a  conveyance.  The  court  overruled  the  objec- 
tion, and  admitted  the  evidence.^ 

This  statement  of  the  case  seems  not  very  obviously 
to  present  a  specific  question.  Are  we  to  argue  the 
point,  that  proof  of  the  plaintiff's  incomfietency  to  con- 
■vey  should  not  have  been  admitted?  If  the  evidence 
offered  were,  generally,  that  he  was  incomjietent^  with- 
out showing  the  reason  of  the  incompetency,  whether 
infancy.,  idiocy.,  lunacy  or  imbecility^  the  point  would 
scarcely  admit  of  argument.  If  the  point  is,  that  no 
man  can  allege  his  own  incapacity,  we  have  no  case;  be- 
cause infancy,  clearly,  may  be  alleged. 

[Trumbull,  J.  I  understand  the  question,  upon  the 
statement,  to  be,  whether  a  man  may  be  allowed  to  stul- 
tify himself.] 

That  a  man  cannot  stultify  himself,  to  avoid  his  own 
f  rant,  is  a  well  established  principle  of  the  English  law. 
It  is  so  said  by  Littleton,  sect.  405.;   and  has  been  so 
5 
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held    in   a    multitude    of   cases,    since    his    time.     In    June,  1808. 
Beverh/s  case,  4  Refi.  123,,  it  was  resolved,  "  that  every    webster 
deed,  feoffment  or  grant,  which  a  man,  non  comhoa  men-  ,,,     ^■ 
/»,  makes,  is  avoidable,  and  yet  ahall  not  be  avoided  by 
himself^  because  it  is  a  maxim  in  law,  that  no  man  of 
full  age  shall  be,  in  any  plea  to  be  pleaded  by  himself, 
received  by    the  law  to  stultify  himself  and   disable  his 
9wn  fierson.*'     A  contrary   opinion   is,  indeed,  given  by 
Fitzherbert.  F.  A".  B.  449.  D.    But  in  the  case  of  Stroud 
V.  Marshall^  Cro.  Eliz.  398.,  in   debt   on   an   obligation, 
non  aane  memory  was  adjudged  to  be  no  plea;    and  the 
opinion   of   Fitzherbert  expressly  held   to  be  not  law. 
So  also  Co.  Litt.    247.     And  in   Cross  v.  jlndrevjSf  Cro. 
Eliz.  622.,  an  action  on   the   case  against  an  innkeeper, 
for  not  keeping  the  goods  of  his  guest  safely,  in   which 
the  defendant  pleaded  that  he  was  sick,  and  of  non  sane 
memory;   this  plea  was  held  insufficient,  because  "it 
lieth  not  in  him  to  disable  himself  no  more   than  in 
debt  upon   an  obligation."     The  principle  is  also  recog- 
nised by  Lord  //b/r,  in  Thompson  v.  Leach,  1  Ld.  Raym. 
315.;  and  is  found  in  3  Com.  Dig.  485.  D.  6.    3  Bac.  Jbr. 
537.     15  Vin.  Abr.  137.  D.  2.     1  Fonbl.  45.     The  utmost 
danger  is  to  be  apprehended  in  admitting  the  doctrine, 
that   a  man  may  stultify  or  disable  himself  in  court;  as 
it  is  a  direct  contradiction  to  a  plain  maxim  of  the  com- 
mon law  ;  as  it  would  give  rise  to  endless  disputes,  and 
would   afford  ample  scope   for  fraudulent  practices.     It 
need  not  be  denied  that  inconveniences  may  sometimes 
result  from  the  doctrine  for  which  we  contend.     If  this 
were  a  sufficient  objection,  it  might  be  made,  with  equal 
reason,  against   the   establishment  of  all  general  princi* 
pies.     The  inconveniences  to  be  feared  from  admitting 
the  maxim  of  the  common  law,  arc,  however,  compa- 
ratively   small.      With    respect  lo   absolute    idiots   and 
madmen,  the  danger  is  nothing.     But   from   the    least  _ 

portion  of  intellect  to  the  greatest,  the  gradations  are 
innumerable;  and  who  shall  drterminc  at  what  point  in- 
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June,  isos.    tcllcctual  weakness  ends,  and  idiocy  begins?    There  is, 

Webster    ^'^'^   ^^^  ^®'  ^^  standard  of  mediocrity.     Leave  men   to 

^-  the  plain   principles   of  the   common  law,  and  friends 

A\OOBFORD.  r  r  r 

will  take  care  of  the  weak  and  incapable.  But  if  it  is 
once  understood,  that  the  contracts  of  a  person  non  com- 
fioH  mentis  are  void,  all  very  weak  men,  if  their  friends 
shall  think  it  for  their  interest,  may  be  made,  for  this 
purpose,  non  compos  mentis;  and  the  imagination  cati 
scarcely  explore  the  field  of  mischief  to  its  limits.  After 
all,  we  are  aware  it  may  be  said,  that  this  doctrine  has 
been  exploded  in  this  state.  It  is  true,  cases  have  oc- 
curred, within  the  last  fifty  years,  in  which  it  has  been 
held,  that  a  man  might  stultify  himself.  Such  decisions 
are  found,  however,  only  in  this  state;  and  our  own 
state  of  society  offers  no  reason  to  show  that  the  ope- 
ration of  the  English  common  law  would  be  inequitable 
here.  It  cannot  truly  be  asserted,  that  the  adoption  of 
this  principle  would  create  new  rights,  inconsistent  with 
those  which  the  contrary  decisions  have  conferred;  be- 
cause this  is  not  one  of  those  cases  in  which  a  great 
mass  of  property  has  conformed  itself  to  the  decisions. 
By  the  English  common  law,  the  disability  of  a  grantor 
to  avoid  his  own  deed,  by  showing  insanity,  affects  not 
the  rights  of  his  heir  or  executor;  since,  for  them,  this 
is  good  reason  to  avoid  the  grant;  (4  Refi.  124.)  and  the 
heir  may  even  enter  without  a  scire  facias.  15  Vin.  Abr. 
136.  D.  As  to  the  lunatic  himself,  the  provisions  of 
our  statute  sufficiently  protect  him.  But  if  he  be  per- 
mitted to  plead  his  own  insanity,  within  what  limits 
shall  this  liberty  be  confined  ?  Suppose  one  called  as  a 
juryman  declares  himself  insane.  Is  the  fact  then  to 
be  ascertained,  and  the  question  settled  ?  Or  one  is 
elected  to  an  office,  and  makes  the  same  objection  to 
serving.  The  same  question  is  to  be  settled  before  he 
can  legally  be  excused.  An  idiot  or  lunatic  is  certainly 
li  to  be  considered  as  personally  removed  from  all  civil  ob- 
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ligations  and  duties  to  society.(a)     But  surely  he  should    June,  1808. 

not  be   thus  discharged,  on  his   own  plea,  in  a   mere    webster. 

civil  action.     The  public  have  an  interest  in  the   ques-  ^•' 

.  .  WooDroRB- 

tion;  and  no  man  should  be  disfranchised  or  discharged 

from  his  public  duties,  until  his  idiocy  or  lunacy  has 
been  solemnly  established  by  a  public  inquisition.  And 
can  the  law  be  called  a  safe  one,  as  it  respects  the  pub- 
lic, or  individuals,  that  a  man  may,  by  mere  civil  plea, 
discharge  himself  from  his  duties  to  society,  and  cut 
himself  off  from  its  privileges?  In  criminal  cases,  in- 
deed, the  party  accused  may  excuse  himself  on  the 
ground  of  insanity;  and  with  great  propriety;  for  the 
law,  here,  only  concurs  with  reason  and  humanity,  which 
revolt  at  the  idea  of  punishing  a  man  for  the  commis- 
sion of  a  crime  of  which  he  must  have  been  uncon- 
scious, and  the  restraints  to  which  have  been  removed 
by  the  mere  act  of  Providence.  But  in  such  cases,  the 
question  of  insanity  is  decided  on  a  charge  made  by  the 
public,  in  an  issue  to  which  the  public  is  party.  It  is 
also  unavoidable;  because  we  are  under  a  necessity 
either  to  admit  the  plea,  or  run  the  hazard  of  punish- 
ing a  man  who  is  not  a  moral  agent.  It  may  be  said, 
on  the  whole,  that  this  is  always  a  question  of  much 
importance;  deeply  affecting  the  welfare  of  the  party, 
and  the  interest  of  his  friends;  and  one  in  which  society 
have  a  near  concern.  Its  determination  should,  there- 
fore, be  accompanied  with  more  solemnity  and  caution 
than  can  attend  the  hearing  of  an  incidental  plea  in  a  civil 
action. 

In  addition  to  the  reasons  alleged  against  the  general 
doctrine,  it  is  to  be  observed,  as  to  this  particular  case, 
which  is  an  action  of  ejectment  in  tlie  usual  form,  that 
from  the  declaration  the  defendant  has  no  notice  of  the 

(<i)  "  Fooli  and  roadmen  are  tacitly  excepted  out  of  aH  laws  wha'  ""^^t^ 

wever."     \5  Vtn.Jhr.  137. 

vot..  m.  n 
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June,  1S08.    ground  of  the  plaintiff's  claim,  and  therefore  cannot  be 
Webster    prepared  to  disprove  his  idiocy. 

V. 

Woodford.        „    _  „  m,       ,         •  . 

E.  Perkins   and  Brace,  contra.     The  doctrine,  that  a 

man  can  in  no  case  be  admitted  to  stultify  himself,  al- 
though now  received  to  be  law  in  England,  was  not  an- 
ciently so  considered  ;  nor  has  it  been,  in  modern  times, 
universally  approved  of,  or  acquiesced  in;  for  to  some, 
as  is  said  by  Lord  Coke,  the  civil  law,  by  which  all  acts 
done  by  idiots  or  persons  non  comfiotes  mentis,  without 
their  tutor,  are  utterly  void,  seems  more  reasonable 
than  the  common  law.  4  Refi.  126.  There  is,  in  fact, 
much  absurdity  in  permitting  persons  under  the  age  of 
twenty-one  years,  to  avoid  their  own  deeds,  because 
they  are  supposed  wanting  in  discretion  to  contract,  and 
yet  denying  this  privilege  to  idiots  and  lunatics,  who 
must  be,  at  least,  equally  destitute  of  discretion.  The 
common  law,  indeed,  tacitly  admits  this  absurdity;  for 
while  it  leaves  utterly  without  remedy  the  party  from 
whom  Providence  has  withheld  the  means  of  self  protec- 
tion, and  who,  therefore,  more  needs  the  protection  of 
the  law,  it  still  makes  the  grant  of  a  person  non  comfio* 
voidable  by  the  king,  and  by  the  representatives  of  the 
grantor.  What  good  reason,  if  any,  there  may  have 
been  for  the  distinctions  which  are  found(o)  between  the 
cases  of  infants  and  persons  non  comfios,  as  to  their  ca- 
pacity to  contract,  and  for  many  consequent  distinctions,  it 
is  now  impossible  to  discover.  These  distinctions,  which 
seem  to  have  been  the  result  of  a  departure  from  the 
course  which  common  sense  dictates,  Fitzherbert,  in  his 
comments  on  the  writ  of  dum  /uit  non-  compos  mentis, 
does  not  scruple  to  reject  as  groundless.  His  opinion 
has  been  alluded  to,  and  is  strongly  opposed  to  the  mo- 
dern doctrine-  "  Some  have  said,  that  writ  lieth  not 
by  him  who  alieneth  the  land,  because  he  shall  not  dis- 


ifr 


(a)  See  Co.  LUt.  247.     4  Rep.  125 
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able   himself,  nor  contradict  his   own   deed;   but  that   june,  i8(i8. 
seemeth  to  be  little  reason;  for  this  is  an  infirmity  which    ,vJm 

'  •'  VV  EBSTER 

Cometh  by  the  act  of  God,  and   it  standeth  with  reason  v. 

.     .  WOODFORP 

that  a  man  should  show  how  he  was  visited  by  the  act 
of  God  with  infirmity,  by  which  he  lost  his  memory 
and  discretion  for  a  time."  He  then  shows  an  analogy, 
as  to  want  of  discretion,  between  insariity  and  infancy; 
and  because  an  infant  may  allege  that  he  was  within  age 
at  the  time  of  his  feoffment,  "  c  fortiori,  then  he  who 
is  of  non  sane  memorie  shall  allege  that  he  was  not  of 
Bane  memorie  at  the  time  of  his  feoffment  or  grant,  for 
he  who  is  of  unsound  memory  hath  not  any  manner  of 
discretion."  In  this  opinion,  although  it  has  been  held 
no  law,  Fitzherbert  is  not  singular.  The  same  has  been, 
at  least,  intimated  by  Sir  William  Blackstone,  2  Com. 
296.;  and  BuUer'a  J\r.  P.  172.,  says  "  The  defendant  may 
give  in  evidence  that  he  made  him  sign  it  (an  obligation) 
when  he  was  so  drunk  that  he  did  not  know  what  he 
did ;  or  that  he  was  a  lunatic  at  the  time."  This  was 
done  in  the  case  of  Yates  v.  Boen,  2  Stra.  1104.  And 
in  Thomfison  v.  Leachy  3  Alod.  310.,  the  court  expressly 
say,  that  the  grants  of  infants  and  persons  non  comfiotes, 
are  paniHel,  both  in  law  and  reason;  and  that  as  there 
are  express  authorities(a)  that  a  surrender  made  by  an 
infont  is  void,  therefore,  the  surrender  then  in  question, 
made  by  a  person  non  comfios^  was  also  void.  Though 
this  conclusion  will  not,  perhaps,  be  denied,  it  will  still 
be  said,  that  the  reason  for  which  the  grant  is  void,  if 
it  be  insanity,  and  not  infancy,  is  not  to  be  shown  by  the 
party  himself.  But  why  is  not  the  parallel  to  be  carried 
through  ?  Because,  in  the  language  of  the  common 
lawyers,  "  when  he  recovers  his  memory,  he  cannot 
know  what  he  did  when  he  was  non  com/ioa  mentis." 
This,  in  reality,  is  exactly  the  reason  that  common  sense 
would  suggest,  why  he  should  be  permitted  to  avoid  hiR 

(m)  Llojidr.  Gregrovii,  Ci    (.'.a-.  r.KJ 
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June,  180S.   grant.     The   reason,  however,  has  been  perverted  to  a 
Webster    ^^^ong  application,  by  indulging  in  speculations  too  re- 
fined   for    useful   practice,  but  which   cannot,  perhaps, 
easily  be  shown,  on  abstract  principles,  to  be  false.     A 
man,  it  is  said,  cannot   renaember  an  act  done  by  him 
while   he   was   devoid   of  reason  and  of  memory;   and 
must,  therefore,  afterwards  be   unable  to  say  any  thing 
respecting  it.     Without  inquiring  how  far  mental  de- 
rangement may  impair  the  memory,  we  venture  to  say, 
that  the /act    may  as   safely,  and    as    consistently   with 
good  sense,  be  allowed  to  be  jfiut  in  issue   by  the  party 
himself,  as  by  his  /leir  or  his  executor.    In  criminal  cases, 
this  is  always  permitted,  though  it  would  be  difficult  to 
show,  that  criminal  acts  committed  by  the  party  during 
his  insanity   can   better  be    remembered   by  him,  than 
acts  of  a  different  nature.     The  maxim,  however,  there 
is  reason   to  believe,  is  peculiar  to  the  common  law  of 
£?!giand;  and  was,  as  we  are   told   by  Fonblangue,  "  en- 
deavoured to  be  set  up  by  the  common  lawyers  in  defiance 
of  natural  justice,  and  the  universal  practice  of  all  the 
civilized  nations  in  the  world."  Certain  it  is,  the  maxim 
has    not  yet    been    adopted    in    Connecticut,    but    has 
been  opposed  by  many  contrary  decisions ;  as  is  agreed 
by  the   counsel  for   the  defendant.     Here,  indeed,  the 
reasons  against  the  adoption  of  this  doctrine,  aside  from 
these  decisions,  apply  with  peculiar  force;  because  here 
a  scire  facias  does  not  lie  to  avoid  the  alienations   of  a 
person  non  compos  mentis;  nor  can  actions  against  him 
be    set  aside   by  su}iersedeas,  as  in  England.     So   that, 
notwithstanding  the  provisions  of  our  statute,  he  is  left 
without  efficient   protection,  if  his  plea  of  non  sane  me- 
mory is  refused. 

By  THE  Court  unanimously.  It  is  not  a  question, 
whether  a  deed,  executed  by  a  person  non  comfws  mentis^ 
is  voidable,  for  want  of  capacity  in  the  grantor  to  con- 
vey.    All  admit  that  it  is;  and  that  such  a  deed  may  be 
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avoided,  in  a  court  of  law,  by  the  heirs  of  the  grantor;  June,  I8O8. 
although,  it  is  said,  that  by  the  common  law,  this  can-  ^veTster 
not  be  done  by  the  grantor  himself.     That  this  doctrine  ▼• 

'  °  .  WOOPFORU. 

is  supported  by  decisions  of  the  English  courts  is  true; 
and  the  reason  assigned  by  those  courts  is,  that  a  man 
shall  not  be  admitted  to  stultify  himself.  But  this  was 
not  always  the  common  law  of  England.  Certain  it  is, 
there  is  a  writ  in  the  register  given  to  a  man  who  has 
been  insane,  and  who,  during  his  insanity,  has  aliened 
his  land,  to  recover  it,  after  his  reason  is  restored.  In 
the  time  of  Edward  the  First,  non  comfios  mentis  was 
allowed  to  be  a  sufficient  plea  to  avoid  a  man's  own 
bond.  It  was  not  until  the  reign  of  Edtvard  the  Third, 
that  any  scruple  was  entertained  respecting  the  power 
of  a  person,  who  had  been  non  com/ios  mentis^  to  avoid 
his  act ;  and  it  was  as  late  as  the  reign  of  Henry  the 
Sixth  before  there  was  any  judicial  determination,  that 
a  person  who  had  been  non  com/ios  mentis  could  not 
avoid  a  deed  given  by  him,  during  his  insanity.  This 
determination  was  followed  by  similar  decisions,  and  re-  . 
ceived  by  most  of  the  English  writers  to  be  settled  law. 
Justice  Blackstone  observes,  that  this  doctrine  sprung 
from  loose  authorities;  and  he  manifestly  approves  the 
opinion  of  Fitzherbert^  who  rejects  the  doctrine,  as  con- 
trary to  reason.  He  says  also,  that  later  opinions,  feel- 
ing the  inconvenience  of  the  rule,  have  in  many  points 
endeavoured  to  restrain  it.  This  rule  has  been  sup- 
ported with  great  earnestness  by  Poivelt^  who  gives  a 
reason  in  support  of  it,  which  is  not  to  be  found  in  the 
books,  viz.  that  a  different  rule  would  open  a  door  for 
fraud  ;  because  a  man  might  feign  himself  noii  comfios  men.' 
tit,  that  he  might  enjoy  the  privilege  of  avoiding  his  con- 
tracts, if  he  chose  to  do  so.  This  reason  affords  no  addi- 
tional support  to  the  opinion,  that  a  person  non  comfios 
mentis  cannot  avoid  his  deed;  since  the  same  temptation 
exists,  in  the  present  state  of  things,  to  commit  fraud ; 
for  although  the  person  cannot,  hintself,  avoid  his  d<;cdi 
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June,  1808.   by  showing  insanity,  yet  by  a  proceeding  in   England, 
' —        founded  upon  a  writ  issuing  out  of  chancery,  to  certain 

V.  commissioners,  a  person  may  be  found  non  comfios  men- 

Woodford  ,  .  i-  .   i       •      .  •     i-r    ^'  •       /•    •      „ 

tis,  and  immediately,  in  his  lite-time,  a  scire  jacias  may 

issue  in  the  name  of  the  king,  who  by  law  is  guardian 
to  all  persons  non  comfiotes  mentis;  and  the  deed  of  any 
one  who  is  so  found,  by  the  proceeding,  may  thus  be 
avoided.  Application  may  also  be  made,  in  such  cases, 
in  chancery,  by  the  attorney-general  to  vacate  the 
,  deeds.     Thus,  that  which  cannot  be  done  directly,  by  the 

insane  person  himself,  in  the  ordinary  niode  of  proceed- 
ing in  courts,  may  be  done  circuitously,  and  that  in  the 
life-time  of  the  insane  person.  The  temptation  to  fraud 
is,  therefore,  as  great  as  if  he  were  allowed  to  plead  his 
incapacity  in  the  ordinary  method.  When  we  find  that 
the  ancient  common  law  was,  that  a  man  might  allege 
his  own  incapacity  to  avoid  his  deed,  and  that  this  re- 
mained law  during  a  long  period  of  time,  and  has  never 
been  altered  by  any  legislative  act,  but  the  contrary 
doctrine  depends  upon  decisions  of  courts,  in  direct 
opposition  to  the  common  law,  whose  business  it  is  to 
expound,  and  not  to  make,  the  law;  and  that  these  de- 
cisions have  been  rejected  as  not  law,  by  some  of  the 
most  eminent  lawyers,  and  with  reluctance  submitted 
to  by  others,  who  reprobate  them  as  productive  of  great 
inconvenience;  and  that  we  have  no  such  proceedings 
by  scire  facias,  or  bill  in  equity,  to  avoid  the  acts  of  a 
person  non  comfios  mentis,  during  his  life  ;  and  that,  if 
this  be  done  at  all,  it  must  be  by  such  person's  alleging 
his  incapacity,  as  is  done  in  this  case— we  are  not  in- 
clined to  advise  a  new  trial. 

New  trial  not  to  be  grantie^t 
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John  Knowles  against  The  State  of  Connecticut. 

WRIT  of  error.  Every   pu])lic 

show  and  ex- 
hibition which 

This  was  an  information  in  the  county  court  against  outrages    <Ie- 
the  plaintiff  in  error,  by  the  attorney  for  the  state,  for  a  immaniiy,  or 

, ,         .  r    »,.         TT  rr-i  hco7Ura  boms 

certain  exhibition  in  the  city  ot  Xenu- Haven.      Ihe  sup- ,,,0,.^^,  is  j,u. 

Dosed  offence  was  charered  as  follows:  That  said  JoAn  ""^*^"'''®  ,  '^^ 
r"  =>  common  law. 

Knoivles  did  at  JVtw-  Haven,  on  or  about  the  8th  day    of 

-  1  r    T^,       n  .    ^  If  an  offence 

December,  1807,  at  the  corner  ot  Elm-Scrtet  and  College-  punishable  at 

Street,  near  the  dwelling-house  of  Daniel  Candee,  in  u 'a,'"erre.i'''i^ 
said  JVew- Haven,  unlawfully  exhibit  and  hang  up  at  the  '^e    informa- 

.  .  '  lion  to  be  con- 

corner  of  «aid  streets,  in  the  view  of  many  of  the  good  tra  jormam 
people  of  this  state,  an  indecent  and  unseemly  picture  averment  may 
or  sign,   thereby   representing  a  horrid   and   unnatural  ^^      rejected 

as  surj)l usage, 
monster;  which  said  representation  was  made  upon  can    and    will   not 

vass;  and  at  the  bottom  of  said  canvass  the  said  Knonoles  ^'  '"  *' 

caused   to  be  written    the  following   words,  viz.  "  This    An  mforma- 

°  lion  for  an  es- 

ASTONISHING   MoNS  TER  TO   BE     SEEN     HERE."       And    the  hibilion    of    a 

head  of  said   monster,  represented  by   said  picture,  re-  particularly 
sembles  that  of  an  African,  but  the  features  of  the  face  s^-'^e  the  cir- 

''  '  cumstanccs  in 

are  indistinct :  there  are  apertures  for  eves,  but  no  eyes;^'"^'*  die  in- 

.  .  ,  '  decency,  bar- 

his  chin  projects  considerably,  and  the  cars  are  placed  barity  or  im- 
unnaturally  back,  on  or  near  the  neck;  its  fore  legs,  by  con'^lls^  Uia't 
said  picture,  are   here   represented  to   lie  on  its  breast,  \^^,  '^°"**  ™«y 

^  JU'lge       whe- 

ncarly  in  the  manner  of  human  anus;  its  skin  is  smooth,  tht-r  it  is  an 

.,,.._,,  ,  olVence  within 

Without  hair,  and  ot    a  dark,  tawny,  or  copper   colour,  the  statute  tit. 

And  the  said  attorney  further  informs,  that  said  picture  "*^  *"  '•"'**^ 
'  '  1  common   law 

or  sign  of  said  monster  was  by  said  Knoivles  placed  at  ' 
the  corner  of  said  streets,  in  the  view  of  great  numbers 
of  the  good  people  of  this  state,  who  saw  said  picture 
or  representation  as  aforesaid.  And  the  said  attorney 
further  informs,  that  immediately  after  the  said  Knomles 
had  placed  said  picture  as  aforesaid,  viz.  on  or  about  the 
8th   day   of  said  December,  the  said  A'n'-'TM/,?    f\\,\    place 
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June,  1808.  and  carry  into  the  dwelling-house  of  said  Candecy  (it 
KnowLes  heing  a  public  house,)  the  monster  represented  by  said 
picture  and  I'epresentation ;  and  the  said  Knonvles  did 
then  and  there  unlawfully  expose,  and  exhibit,  and  show 
said  monster  as  a  show^  to  divers  good  people  of  this 
state;  and  did  then  and  there  take  and  extort  from  di- 
vers good  people  of  this  state,  large  sums  of  money  for 
exhibiting  and  showing  said  monster  or  show  to  them  as 
a  show.  And  the  said  Knonvles  did  then  and  there,  in 
an  unlawful  manner  as  aforesaid,  expose  said  monster  to 
persons  of  all  ages,  and  both  sexes;  and  did  thei'eby 
terrify  many  of  the  good  people  of  this  state ;  which 
said  monster  was  highly  indecent,  and  improper  to  be 
seen,  or  to  be  exposed  as  a  show.  And  the  said  picture 
was  placed  at  the  corner  of  said  streets,  with  intent  to 
notify  all  persons  that  said  monster  was  to  be  seen  at 
the  house  of  said  Candee,  and  to  invite  them  to  call 
and  see  the  same ;  which  was  to  the  great  annoyance 
of  the  good  people  of  this  state:  all  which  conduct 
of  the  said  Xnowles,  as  aforesaid,  was,  and  is,  against 
the  peace,  highly  indecent,  of  public  evil  example,  and 
against  the  statute  law  of  this  state,  in  such  case  made 
and  provided. 

The  defendant  pleaded  7iot  guilty;  and  the  jury  found 
a  verdict  against  him.  He  then  moved  in  arrest  of 
judgment,  for  the  insufficiency  of  the  information.  The 
court  adjudged  the  information  sufficient;  and  inflicted 
a  fine  upon  the  defendant  of  sixty  dollars.  On  a  writ  of 
error,  that  judgment  was  affirmed  by  the  sufierior  court. 
To  reverse  those  judgments,  the  present  writ  of  error 
was  brought. 

Daggett  and  Sta/iles,  for  the  plaintiff  in  error. 

1.  This  information  purports  to  charge  an  offence 
roHtra  formam.  .^tatitti.     The  only  statute  which  is  relied 
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sion  oi  ^^  Mountebanks  "  tit.  116.     The    first   section   of   knowles 

that  act  is  as  follows:  "  That  no  mountebank,  tumbler,  ^      v. 

'  TheState. 

rope-dancer,  master  of  puppet-shows,  or  other   person 

or  persons,  shall  exhibit,  or  cause  to  be  exhibited,  on 
any  public  stage  or  place  whatsoever,  within  this 
state,  any  games,  tricks,  plays,  shows,  tumbling,  rope- 
dancing,  puppet-shows,  or  feats  of  uncommon  dexterity 
or  agility  of  body,  or  offer,  vend  or  otherwise  dispose 
of,  on  any  such  stage  or  place,  to  any  persons  so  col- 
lected together,  any  drugs  or  medicines  recommended 
to  be  useful  in  various  disorders."  But  we  contend 
that  the  information  charges  no  offence  within  these 
words. 

It  is  not  alleged  that  Knoivles  exhibited  any  games, 
tricks,  plays,  tumbling,  rope-dancing,  puppet-shows,  or 
feats  of  uncommon  dexterity  or  agility  of  body;  nor  that 
he  offered  to  vend  or  dispose  of  any  drugs  or  medicines. 
The  word  "  ahotva"  then,  is  the  only  one  which  can 
touch  this  case.  But  can  it  be  supposed  the  legisla- 
ture, when  they  used  that  word,  had  any  reference  to- 
natural  curiosities  ?  If  so,  every  thing  that  is  vulgarly 
called  a  sight.,  or  shoiv^  is  within  the  statute.  The  wor- 
thy farmer  at  East  Windsor^  who  exhibits  his  large  ox, 
is  a  great  offender;  so  is  the  keeper  of  the  museum  in 
Hartford;  and  so  are  the  scientific  gentlemen  who 
gathered,  and  .now  show  to  their  friends,  fragments  of 
the  meteor  that  lately  exploded  over  Weston.  Whe- 
ther the  exhibition  is  made  gratuitously,  or  not,  makes 
no  difference;  for  the  statute  says  nothing  about  the 
"  shows"  being  made  for  money. 

But  of  whatever  nature  the  exhibitions  may  be,  which 
the  statute  prohibits,  we  contend  that  Knowles  does  not 
come  within  any  of  the  descriptions  of  fiersona  therein 
specified.  He  is  not  described  as  a  mountebank,  tumbler, 

Vol.  ni.  P 
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June,  1808.  lope-danccf,  or  master  of  puppet-shows.  If  included 
Knowles  ^*  ^'^  ^^  must,  then,  come  within  the  general  clause 
"  or  other  fierson  or  fiersons."  But  this  clause  is  too 
vague  and  loose  to  be  the  ground  of  a  criminal  prosecu- 
tion. The  statute  14  Geo.  II.  c.  6.  providing  against  the 
stealing  of  sheefi  or  other  cattle.,  was  held  to  extend  to 
nothing  but  mere  sheep;  and  it  was  found  necessary  to 
make  another  statute  to  protect  bulls,  cows,  oxen, 
steers,  bullocks,  heifers,  calves,  and  lambs.  1  Bl.  Com. 
88. 

2.  Can  this  judgment  be  supported  upon  principles 
of  the  common  law  ?  Such  an  exhibition  as  is  here  set 
forth  has  never  been  deemed  an  offence  by  the  common 
law  of  England.  No  precedent  for  such  a  prosecution 
can  be  found  in  the  books.  To  speak  of  a  new  offence 
at  common  law  is  a  solecism.  If  the  conduct  of  Knowles 
was  immoral  in  its  tendency,  it  was  an  immorality  no  t 
to  be  punished  by  human  laws.  But  it  may  well  be 
questioned,  whether  there  was  even  an  immorality  in 
this  exhibition.  What  was  the  thing  exhibited  ?  A  real 
production  of  nature  ;  a  natural  curiosity.  There  was 
no  imposture,  no  juggling,  no  necromancy,  no  leger- 
demain. A  young  lady  was  lately  seen  in  our  principal 
towns  without  hands  or  feet.  No  one  thought  this  ex- 
hibition criminal,  or  in  the  least  degree  immoral.  This 
lady,  to  be  sure,  was  handsome;  but  can  the  beauty  or 
deformity  of  the  object  make  any  difference  as  to  the 
point  under  consideration  ? 

3.  The  information  is  ill  for  duplicity.  It  sets  forth 
two  distinct  offences :  First,  that  of  exhibiting  the  pic- 
ture at  the  comer  of  Elm  and  College  Streets;  and  se- 
condly, that  of  exhibiting  the  monster  at  the  house  of 
Candee.  It  is  also  ill,  because  it  contains  no  sufficient 
description  of  the  show.  It  only  says,  in  general  terms, 
that  it  was  "  a  horrid  and  unnatural  monster."    It  ought 
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to  be  so  particularly  described,  that  the  court  may  see    June,  1808. 
whether  the  exhibition  of  it  was  an  offence,  or  not.        ,. 

V. 
'  P  H  E  S  T  A  T 11 

Ingeraoll  and  A*.  Smithy  for  the  prosecution. 

1.  This  is  a  statute  offence.  There  was  an  exhibi- 
tion of  a  public  showy  in  a  public  house,  for  money.  It 
called  people  together  jn  a  public  place,  and  induced 
them  to  waste  their  time  and  money.  It  was  within  the 
words  of  the  statute,  and  productive  of  all  the  evils 
which  the  statute  was  meant  to  guard  against. 

2.  It  is  a  common  law  offence.  Whatever  is  against 
good  morals ;  whatever  strongly  affects  the  feelings  of 
mankind,  and  gives  them  offence,  is  punishable  at  com- 
mon law.  There  is  a  sound  firincifile  to  support  the 
prosecution  ;  from  the  peculiar  nature  of  the  case,  pre- 
cedents exactly  in  point  are  not  to  be  expected. 

3.  The  information  is  not  double.  The  giving  noi- 
tice  that  there  would  be  such  an  exhibition  is  no  offence. 
But  if  that  was  a  distinct  offence,  the  information  will 
not  be  bad  after  verdict ;  it  could  be  so  only  on  a  spe- 
cial  demurrer.  If  the  parly  submits  to  go  to  trial  on 
the  general  issue,  he  waives  all  exception  as  to  form. 

By  the  Court,  unanimously.  The  statute  on  which 
this  information  is  grounded,  prohibits  all  persons  from 
exhibiting  "  on  any  public  stage  or  place  whatsoever, 
any  games,  tricks,  plays,  shows,  tumbling,  rope-dancing, 
puppet-shows,  or  feats  of«uncommon  dexterity  or  agi- 
lity of  body,"  under  a  penalty.  The  word  ahowt,  which 
alone  can  apply  to  this  case,  has  no  technical  meaning, 
known  in  law;  and  it  cannot  be  extended  by  construc- 
tion, to  render  criminal  the  mere  exhibition  of  a  work 
of  art,  a  natural  curiosity,  or  the  collections  of  a  m\\- 
scum. 
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Jane,  1808.  Every  public  show  asd  exhibition,  which  outrages  de- 
Knowles  cency,  shocks  humanity,  or  is  contrary  to  good  morals, 
is  punishable  at  common  law.  The  averment  in  this  in- 
formation, that  it  is  contrary  to  the  statute,  may  be  re- 
jected as  surplusage,  and  will  not  vitiate.  But  such  an 
information  must  particularly  state  the  circumstances  in 
whichthe  indecency,  barbarity  or  immorality,  consists;  that 
the  court  may  judge  whether  the  public  exhibition  of 
the  show  amounts  to  a  crime. 

This  information  alleges,  that  said  Knotvlea  exhibited 
a  horrid  and  unnatural  monster,  highly  indecent,  un- 
seemly, and  improper  to  be  seen,  or  exposed  as  a  show; 
but  states  no  circumstances  in  the  description  of  its 
appearance,  which  show  this  allegation  to  be  true:  it 
cannot  be  supported,  either  at  common  law,  or  on  the 
statute. 

Judgment  reversed. 


Gregory  Fosdick  against  The  Norwich  Marine 
Insurance  Company. 


An  interest  in       CASE  Stated, 
the  vessel  and 
cargo,     gives 

*h  '"'^"^gf  "}•  This  was  an  action  on  a  policy  of  insurance.  The  de- 
the     voyage,  fendants  pleaded  non  assumfisit.  A  verdict  was  found  for 

vhich  may  be  ,   .     ._      _  ,  .  .    . 

the  subject  of  the  plamtiffs,  tor  6,502  dolI|rs,  subject  to  the  opmion  of 
insurance.       ^^^  court,  on  the  following  case* 

^.     insured 
6,000  dollars, 

as  profiu  on  a  cargo,  at  and  from  Bordeaux  to  the  Wett  Indies.  At  the  time  of 
effecting  the  insurance,  .-f.  represented  to  the  insurers,  that  he  had  received  advice 
from  his  correspondent  at  Bordeaux,  of  the  vessel's  arrival  there,  and  of  the 
state  of  the  market,  and  that  it  was  expected  a  cargo  would  be  obtained,  worth 
fi-om  20,000  to  25,000  dollars  The  vessel  actually  sailed  with  a  cargo  worth  but 
9,251  dollars.    Held,  there  was  no  misrepresentation. 

In  case  of  an  insurance  upon  profits,  and  a  total  loss,  no  abandonment  is  neces- 
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ranee  Comfiany^  six  thousand  dollars,  as   profits  on   the     Fosdick 

carffo  of  the  brie  Celia.  valued  as  insured,  at  and  from    ^^    '• 
°  °  Norwich 

Bordeaux  to  St.  Bartholomew  and  Guadaloufie,  or  Mar.  Ins. 
either  of  them ;  warranted  against  average  or  partial 
loss;  and  in  case  of  total  loss,  proof  that  the  property 
belonged  to  citizens  of  the  United  States,  to  be  made 
in  the  United  States.  A  policy  was  duly  executed  on 
the  22d  day  of  May,  1804.  At  the  time  of  effecting 
the  insurance,  the  plaintiffs  represented  to  the  defend- 
ants that  they  had  received  advice  from  their  corres- 
pondent, at  Bordeaux,  of  the  arrival  of  the  Celia  at  that 
port,  and  of  the  state  of  the  market;  and  that  it  was 
expected  a  cargo  would  be  obtained,  worth  from  20,000 
to  25,000  dollars.  The  plaintiffs  shipped  on  board  the 
Celia,  at  Bordeaux,  a  cargo  of  wine,  oil,  soap,  and  dry 
goods,  valued  at  9,251  dollars,  being  the  avails  of  the 
outward  cargo.  The  plaintiffs  were  citizens  of  the 
United  States,  owners  of  the  vessel  and  cargo.  The 
vessel  was  furnished  with  all  the  necessary  papers  and 
documents,  for  a  neutral  and  American  vessel,  and 
sailed  from  Bordeaux  on  the  first  of  June,  1804,  for 
St.  Bartholomew  and  Guadaloufie,  Bradford  Taber, 
a  citizen  of  the  United  States,  being  master;  and  on  her 
voyage  was  captured  by  his  Britannic  majesty's  ship  of 
war  the  Hififiomenes,  on  the  first  day  of  July  following; 
and  on  the  same  day  carried  into  the  island  of  Antigua; 
of  which  the  plaintiffs  gave  notice,  and  made  proof  to 
the  Insurance  Comfiany  on  the  26lh  day  of  October, 
1804,  and  offered  to  the  secretary  of  the  company  to 
abandon;  to  which  the  secretary  replied,  that  he  deemed 
no  abandonnM:nt  necessary  ;  but  if  it  should  afierwards 
be  found  to  be  necessary,  the  abandonment  should  be 
considered  as  having  been  made  at  that  time.  The 
question  for  the  opinion  of  the  court  iS)  whether  the 
plaintiffs  are  entitled  to  recover  ?  If  so,  the  vci*dict  to 
stand  ;  if  not,  a  nonsuit  to  be  entered. 
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June,  1808,       Jiobbinsy  for  the  plaintiifs.     This  case  presents  tlireo 
FoT^cK    questions: 

V. 

mIr^ns.        1-  Whether  the  profits  of  the  voyage  were  an  insura- 
CoMPANY.   ble  interest? 

2.  Whether  the  representation  made  at  the  time  of 
effecting  the  insurance  was  false,  so  as  to  avoid  the 
policy  ? 

3.  Whether  there  was  a  sufficient  abandonment? 

1.  The  only  objection  that  can  be  raised  against  an  in- 
surance of  this  description,  is,  that  profits,  having  no 
actual  existence  at  the  time  of  the  insurance,  and  de- 
pending on  a  variety  of  contingent  events,  cannot  be 
ascertained  with  any  reasonable  degree  of  certainty ; 
and,  therefore,  such  a  contract,  respecting  them,  must 
have  the  effect  of  a  wager.  Such  a  doubt  can  only  arise- 
by  supposing  a  similarity  between  a  contract  of  this  na- 
ture, and  an  insurance  of  property  interest  or  no  intC' 
rest, yfhich  is  made  void  by  the  statute  19  Geo.  II.  c.  37. 
It  may  be  allowed,  that  such  an  insurance  would  be  held 
equally  void  here,  as  it  would  under  this  statute  in  £n- 
gland;  because  our  laws  lean  most  strongly  against 
gambling  transactions  in  any  shape.  But  we  apprehend 
that  profits,  in  reasonable  expectancy,  form  an  interest 
which  may  well  be  insured,  notwithstanding  this  statute, 
and  notwithstanding  our  laws  are  decidedly  opposed  to 
every  species  of  wagering  contracts.  The  common  law, 
indeed,  goes  much  further  to  support  insurances,  than 
is  necessary  to  our  case ;  for  it  is  now  well  settled,  that 
before  the  statute  of  Geo.  II.  a  person  might  have  in- 
sured without  interest.  8  Term  Rep,.  23.  Since  that 
statute,  the  practice  of  insuring  on  future  profits  has 
been  continued;  and  is  justified  by  the  case  of  Grant  v. 
Parkinson^  which  was  an  insurance  on  the  profits  of  a 
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cargo,  valued   at    1,000/.  "  without  any  other  voucher  Jane,  I8O8, 
than  the  policy."     In  this  case,  no  doubt  was  entertained     ^ 

^  '  FOSDICK 

that   the  assured  had  a  sufficient  interest ;  though  Lord      ^    ▼• 
Mannjitld^  at  first,  thought  that  the  words  "  without  any    Mar.  Ins. 
other   voucher  than  the  policy,"  would  bring  it  within    ^o^paxy. 
the   statute;   but   this  opinion  he   afterwards    changed, 
and  judgment  was  given  for  the  person  insured.  Marsh. 
111.    Park^  267.     The  same  principle  has  been  recog- 
nised in  many  subsequent  cases;  and  very  fully  in  Bar- 
clay V.  Cou8ins,2  East,  544.;  and  must  be  considered  as 
establishing  the  doctrine  that  profits,  eo  nomine,  are  in- 
surable.    Here  the  court  held,  that  though  insurance  is 
a  contract  to  indemnify  the  insured,  yet  that  indemnity 
is  not  to  be  considered  as  only  for  the  loss  of  property 
which  had  been  in  actual  possession ;  but  might  reason- 
ably be  extended  to  secure  the  avails  of  a  voyage ;  as  it 
is  "  not  an  improper  encouragement  of  trade  to  provide 
that  merchants,  in  case  of  adverse  fortune,  should  not 
only  not  lose  the  principal  adventure,  but  that  that  prin- 
cipal should  not,  in   consequence  of  such  bad  fortune, 
be  totally  unproductive:  and  it  is  but  playing  with  words 
to  say,  that  in  such  case  there  is  no  loss,  because  there 
is  no  possession. "(a)     It  will  avail  nothing  to   say,  that 
in  such  casejthe  interest  of  the  insured  cannot  be  proved, 
because   the  profits  may  be  greater  or  less,  or  none  at 
all,  according  to  the  existing  state  of  the  market;   for, 
as  in  all  cases  of  valued  policies,  it  is  sufficient  to  prove 
such   an   interest  as  shows  merely  that  no  evasion   was 
intended,  so  where  profits  are  insured,  it  is  unnecessary 
to  make  actual  proof,  that  in  case   of  safe  return,  the 
insured  would  have  realized  profits  to  the  full  amount 
of  the  policy,  but  only  that  the  particular  circumstances 
of  the  case,  or  the  general  state   of  the  market,  would 
justify  an    expectation  of  profit  to   such  an  amount  as 
would  show  the  transaction  not  to  be  merely  deceptive, 

(rt)  S^-fiC  Eait,  .'547. 
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June,  1808.    or  entered  into  with  a  view  to  a  fraudulent  loss.     Lewis 
FosDTCK     ^'  ^^<^^^^i  2  Burr.    1167,     Neither    this    idea,  nor   the 
'•  principle  that  profits  are  insurable,  is  in  the  least  opposed 

Mar.  Ins.  by  the  decision  of  Hodgson  v.  Glover,  6  East,  316.  That 
case  was  directly  within  the  statute ;  it  being  expressed 
that  no  other  proof  of  interest  ivas  to  be  required  than 
the  fioHctj.  No  question  was  made,  as  to  the  insurability 
of  profits;  on  the  contrary,  the  counsel  for  the  de- 
fendant declared,  that  he  did  not  mean  to  dispute,  since 
the  case  of  Barclay  v.  Cousins,  that  the  profits  of  trade 
were  insurable ;  so  that  the  doctrine  was  explicitly  as- 
sented to. 

2.  The  next  point  is,  as  to  the  representation  made 
by  the  plaintiffs.  The  objection  is,  that  the  plaintiffs 
obtained  insurance  to  the  amount  of  6,000  dollars,  by 
declaring  that  they  expected  to  procure  a  cargo  of  much 
greater  value  than  that  which  was  actually  received; 
and  that  it  was  impossible  such  profits  could  be  realized 
on  this  last.  The  representation  itself  appears  to  have 
been  precisely  true,  as  it  contained  no  assertion  of  facts, 
but  made  the  defendants  acquainted  only  with  the  in- 
formation which  the  plaintiffs  had  received  from  their 
correspondent  at  Bordeaux.  If  this  information  finally 
proved  to  be  incorrect,  it  is  of  no  consequence ;  for  the 
plaintiffs  cannot  be  answerable  for  the  false  opinions  or 
expectations  of  their  correspondent.  But  the  represen- 
tation, whether  true  or  false,  was  wholly  immaterial  to 
the  risk,  and  could  only  affect  the  amount  of  interest. 
That  the  plaintiffs  had  such  an  interest  in  the  ship  and 
cargo  as  would  afford  good  reason  to  expect  some  profit 
from  the  voyage  is  not  to  be  denied.  What  the  proba- 
ble amount  of  profit  would  be,  they  could  only  judge 
from  knowing  the  markets  at  Bordeaux,  and  the  value 
and  description  of  the  return  cargo.  For  this  they  must 
depend  on  the  information  of  their  correspondent.  Such 
information  on  this  subject  as  they  had,  they  fairly  sub- 
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mitted  to  the  insurers.     If  their  calculation  was  extrava-    June,  isos. 
gant,    the   defendants   might   have    made   a  better    for     fosdick 
themselves.     The  whole  transaction  shows  that  it  was    v^„T." 
an   error  of  opinion,  a  disappointment  of  expectation,    Mau.  Ins. 
which  is  never  evidence   of  a  material  misrepresenta-  *    • 

lion.(c)  The  fairness  of  the  transaction  may  be  tested 
by  a  question  similar  to  that  put  by  Lord  Mansfield  in 
the  case  of  Pawson  v.  Watson^  Coivp..  789.  Did  the 
expected  value  of  the  cargo  induce  the  defendants  to 
underwrite  the  policy  ?  If  it  did,  they  would  have  said, 
put  it  into  the  policy;  warrant  that  the  ship  shall  leave 
Bordeaux  with  a  cargo  worth  25,000  dollars.  "  There 
is  no  fraud  in  it,  because  it  is  a  representation  only  of 
what,  in  the  then  state  of  things,  they  thought  would  be 
the  truth."  The  defendants  here  acquiesced  in  the 
plaintiff's  belief,  by  not  requiring  other  information,  and 
a  particular  warranty,  and  so  have  assumed  the  risk  of 
its  correctness.  But  it  does  not  appear  that  the  calcu* 
lation  was  ill  founded ;  since,  for  the  probable  value  of 
the  return  cargo  they  must  trust  to  the  information  of 
their  correspondent;  and  if  this  had  proved  to  be  cor- 
rect, the  sum  insured  could  not  have  been  unreasonable 

3.  The  remaining  point  is,  respecting  the  abandon- 
ment. This  is  not  essential,  where  there  is  an  absolute 
destruction  of  the  property  insured.  In  such  case,  the 
insurer  becomes  immediately  liable  for  the  whole 
amount  insured,  without  a  formal  abandonment ;  which 
would  be  but  a  vain  ceremony  when  nothing  is  left  to 
abandon.  Here  the  firofita  of  the  voyage  must  be  con- 
sidered as  totally  destroyed  by  the  capture  and  detention 
of  the  ship,  so  that  a  formal  abandonment  was  not  ne- 
cessary. The  insured  need  not,  however,  in  any  case, 
abandon,  and  claim  for  a  total  loss.  If  he  do  not  aban- 
don, he  will  only  recover  Jiccording  to  the  loss  actually 
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>iune,  1808.    sustained.     There  has,  however,  in  this  case,  been   an 

actual  abandonment;    for  the  secretary,  to  whom  it  was 

»•  made,  is  the  accredited   agent  of  the  company;  or,  at 

T*JoRwicn  ■ 

Mar.  Ins.    least,  the  organ  of  communication  with  the  corporation- 

CeMPAMY.    ^^^  abandonment  to  him  is,  therefore,  sufficient. 

Dana  and  Ooddardj  for  the  defendants. 

1.  It  cannot  be  pretended  that,  because  a  wager  contract 
of  insurance  may  be  said  to  have  been  good  at  common 
law,  and  to  be  void,  in  England,  only  under  the  statute 
of  Geo.   IL,   therefore,  such   a  contract  may  be    sup- 
ported in  this  state ;    for  here  no  action  can  be  main- 
tained on  any  wagering  contract,  whether  entered  into 
by  way  of  insurance,  or  in  any  other  mode  that  may  be- 
devised;  such  contracts  being  wholly  repugnant  to  the 
policy  of  our  laws.     The  object  of  insurance   is  to   in- 
demnify the  party  insured  against  the  hazard  to  which 
his   property  is  exposed.     It  is  apparent,  that  such  a 
contract  may  be  easily  perverted  to  mischievous  pur- 
poses.    So,  indeed,  has  been  the  fact ;  and  much  vigi- 
lance ought  to  be  used  to  diminish  the  opportunities  of 
abuse,  or,  at   least,  to  prevent  their  increase.     A  pow- 
erful means  of  effecting  this  object  is,  to  make  the  safety, 
rather  than  the   loss  of  the  property,  conducive  to  the 
interest  of  the  party  insured.     The  abuses  which  arosC' 
from  insurances  without  interest,  gave  occasion  to  the 
statute  before  mentioned;  but  if  the  design  of  this  sta- 
tute and  the  policy  of  our  laws  may  be  evaded  by  a  sub- 
stitution of  different  terms,  or  insuring  a  sum  consider- 
ably beyond  the  valiue  of  the  property,  abuses  may  occur 
to  such  an  extent  as  to  render  them  unavailing.     The 
objection  to  an  insurance  of  profits  is,  that  they  have  no 
actual  existence ;  that  they  are  only  in  expectancy,  and 
may  never  be  realized.     So  that  there  may  be  the  same 
temptation  to  fraud  which  there   is  in  insurances  with- 
out interest.    Cases,  indeed,  may   exist,  in  which   the 
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probability  of  profit,  in  case  of  safe  arrival,  is  so  strong   June,  1808. 

as  to  constitute  an  interest  which  may  afford  a  reasons-    fosdTck 

ble  crrountl  of  insurance,  as  connected  with  the  ship  and  ^• 

°  .       Norwich 

cargo.     Such   was  the   case   of  Grant  v.  Parkinson^  in   Mar.  Ins. 

which  the  pMntiff  had  nnade  such  a  contract  with  the 
gfovernment  as  to  exclude  every  contingency  of  market, 
and  render  the  profits  certain  on  the  arrival  of  the  ship. 
So,  where  the  course  of  trade  is  well  understood,  and 
not  liable  to  fluctuation,  the  calculation  of  profit  may 
be  reduced  to  a  kind  of  certainty,  as  in  the  case  c^ 
Barclay  v.  Cousina.  But  all  this  amounts  only  to  an 
insurance  of  what  the  goods  shall  be  worth  on  their  ar- 
rival at  the  port  of  delivery,  and  is  veiy  different  from 
an  expectation  of  profit,  depending  on  a  constantly  fluc- 
tuating market.  The  same  is  true  of  an  insurance  of 
freight,  the  amount  of  which  is  ascertained  by  the  con- 
tract itself,  and  may  be  demanded  of  the  freighter|in 
virtue  of  the  contract.  In  such  cases,  there  is  always 
a  rule  by  which  the  loss  may  be  computed  on  an  open 
policy.  But  profits  depending  merely  on  the  state  of 
the  market,  if  insurable  at  all,  can  be  so  only  by  a  va- 
lued  policy,  which  "  will  open  a  new  door  to  the  eva- 
sion of  the  statute  19  Geo.  II-"(o)  The  opinion  of 
Marshall  seems  to  be,  clearly,  that  profits,  eo  nomine. 
are  not  insurable;  the  object  of  insurance  being,  as  he 
observes,  "  not  to  make  a  positive  gain,  but  to  avert  a 
possible  loss."  And  no  case  can  be  found  which  goes 
the  length  of  establishing  the  doctrine  that  loss  arising 
from  the  state  of  the  market  merely,  is  a  subject  of  in- 
surance. In  Grant  v.  Parkinson^  the  interest  firoved  at 
the  trial  was  the  profit,  to  the  amount  of  the  aum  inaured. 
The  insurance,  however,  was  on  the  ship  and  cargo; 
property  in  actual  existence ;  and  the  profits,  as  was  said 
by  Lord  Mannjidd.,  were  "  pretty  certain,"  and  wer« 
connected  with  the  property  insured.     But  this  question 

(n)  Atarihalt,  79. 
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June,  1808.   has  been  settled,  in  England,  in  the  late  case  of  Hodg- 
FosDicK     *°"  V*  Glover;  which  was  an  insurance  on  the  profits  of 

„    ^-  a  voyaore,   valued   at  the  sum  insured,  without  further 

Norwich  .  .  .       . 

Mar.  Ins.  proof  of  interest  than  the  policy.  The  objections  were, 
i^y.  ^j^_^^  ^j^.^  j^^^  provision  brought  the  case  within  the 
statute ;  and  that  there  was  no  proof  that  profits  would 
have  been  realized.  Lord  Ellenborough  said,  that  "  at 
all  events  the  objection  is  decisive,  that  the  plaintiff 
does  not  show  that  he  has  sustained  a  loss  by  the  perils 
of  the  sea.  He  does  not  show  that  if  there  had  been 
no  shipwreck,  and  the  slaves  had  all  got  to  a  market, 
any  profits  would  have  been  produced.  It  should  have 
been  shown  that  but  for  the  peril  insured  against,  which 
happened,  there  would  have  been  profit  upon  the  adven- 
ture." Here  it  does  not  appear,  that  had  the  vessel  ar- 
rived safely  at  her  port  of  delivery  in  the  West  Indies^ 
any  profits  would  have  been  produced;  therefore,  upon 
the  authority  of  Hodgson  v.  Glover,  there  can  be  no  re- 
cover)'. This  case  is  of  later  date  than  that  of  Barclay 
V.  Cousins,  to  which  it  is,  in  some  degree,  opposed. 
But  even  that  cannot  be  said  to  have  established  the 
principle  that  profits,  independently  of  the  thing  from 
■which  they  are  to  arise,  are  insurable ;  or  that,  in  case 
of  an  insurance  on  profits,  there  can  be  a  recovery  with- 
out proof  of  such  a  state  of  the  market,  as  to  afford  "  a 
pretty  certain"  expectation  of  profits ;  which  is,  at  all 
events,  indispensable. 

2.  Any  misrepresentation  of  a  fact  material  to  enable 
the  insurers  to  estimate  the  risk,  is  sufficient  to  avoid 
the  policy  .(a)  This  representation  need  not  be  wilfully 
made,  with  a  preconceived  design  to  deceive  the  insurer. 
For  although  the  insured  does  not  know  the  representa- 
tion to  be  false,  it  will  still  be  fatal,  if  it  be  material  to 
enable  the  insured  "  to  make  his  calculations,  and  ap- 

(a)  Marshall,  334,  3S5. 
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predate  the  risk."     On  the  representation  of  the  party    June,  1808. 

applying  to  be  insured,  two  questions  are  always  to  be    fqIdTck. 

decided :  shall  insurance  be  made  ?  and  on  what  terms  ?   .^    ^• 

Norwich 

These  must  depend  upon  the  circumstances  attending  Mar.  Ins. 
the  particular  case  ;  not  only  the  hazard  of  capture  and 
shipwreck,  but  the  probability  there  may  be  of  want  of 
due  care  in  the  master  and  mariners,  and  the  temptation 
on  the  part  of  the  insured  to  effect  a  fraudulent  loss. 
This  is  a  circumstance  which,  if  known  to  the  insurer, 
would  always  occasion  an  increase  of  premium,  if  not  a 
refusal  to  assume  the  risk  ;  for  insurers  will  not  calcu- 
late their  policies  so  as  to  make  it  for  the  interest  of 
the  insured  to  act  unfairly  ;  but  on  the  contrary,  they 
would  choose  that  the  insured  should  be  interested  to 
promote  the  safety  of  the  voyage,  as  this  affords  a  secu- 
rity for  attention  and  care.  In  this  case,  it  may  well  be 
supposed,  that  had  the  insurers  known,  that  instead  of  a 
cargo  worth  25,000  dollars,  the  ship  would  have  sailed 
with  one  worth  but  9,000,  they  would  not  have 
taken  a  risk  on  the  profits  to  the  amount  of  6,000  dol- 
lars, for  the  same  premium.  The  information  respect- 
ing the  value  of  the  cargo  was,  therefore,  material'; 
and  although  not  known  to  be  false,  yet  in  fact  being 
so,  it  is  sufficient  to  vitiate  the  policy. 

3.  An  abandonment,  in  this  case,  was  necessary,  be- 
cause there  was  not  an  absolute  literal  destruction  of 
the  ship  and  cargo;  but  a  p>ossibility  remained  of  their 
recovery  ;(a)  and  of  profit  still  arising  from  the  voyage. 
The  abandonment,  however,  which  it  is  pretended  was 
made  in  this  case  to  the  secretary  of  the  company,  is 
not  sufRcient.  The  insurers  are  an  incorporated  com- 
pany, who  act  only  by  their  president  and  directors;  and 
the  abandonment  should  iiave  been  made  to  them.  If 
it  is  said  that  no  abandonment  is  necessary,  as  there  was 

(o)  Park,  89  I4"».  Monhall,  fhttnm.  1  T.  R  310.  613.  9  Root, 
404 
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Jane,  1808.    nothing  to  abandon,  the  same  reason  tvill  overthrow  the 
FosDicK     plaintiffs'  right  of  action ;  because  if  there  w«s  nothing 

„    "•  to  abandon,  there  could  have  been  nothing  to  insure. 

Norwich 

Mar.  Ins. 

Company.  g^  ^^^  Court.  An  interest  in  the  vessel  and  cargo 
gives  an  interest"  in  the  profits  of  the  voyage.  Such  an 
interest  in  the  expected  profits  is  an  insurable  interest. 

The  misrepresentation,  or  suppression,  of  material 
facts  will  vitiate  a  policy  of  insurance.  But  in  the  pre- 
sent case,  the  expectation  of  profits,  and  the  facts 
on  which  that  expectation  was  grounded,  appear  to 
have  been  truly  stated.  There  was  no  misrepresenta- 
tion. 

An  abandonment  to  the  agent,  is  an  abandonment 
to  the  insurers.  But  the  capture  of  this  vessel,  under 
the  circumstances  of  the  case,  amounted  to  a  total  loss 
of  the  profits  insured,  and  no  abandonment  was  neces- 
sary. 

Judgment  to  be  entered  for  the  plaintiffs. 


Ebenezer  Rowley  agaimt  Sahukl  Youn«. 
ji.  having  a      WRIT  of  error. 

suit    pending 
in     court     a- 

gainst  B.,  the      This   was   an  action  on  the   case,  brought  by    Young 

parties  mutu-  .  .         .  •      . 

ally     agreed,  against  Rotvlcy^  allegmg  that  the  plaintiff  had  an  action 

that  it  should 
be  called  out, 

and  submitted  to  arbitration,  and  that  the  costs  which  had  arisen,  and  slionld  arise 
thereon,  should  follow  the  award.  The  arbitrators  met,  and  A.  attended ;  but  B.  re- 
voked his  submission.  In  an  action  on  the  case  for  sueh  revocation,  it  was  held  that 
A.  was  entitled  to  recover  as  well  the  costs  in  the  suit  at  law,  as  those  under  the  sub- 
mission; both  of  which,  as  stated  in  the  declaration,  araouating;  to  more  than  seventy 
dollars,  gave  the  superior  court  jurisdiction  of  the  cause. 
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of  trespass  upon    the  statute,  for  cutting   trees,  against    june,  18O8. 
the  defendant,  pending  in  the  sufierior  courts,  by  appeal     rJ^Tby 

of  the  defendant  from  a  judgment  in  favour  of  the  plain-  ^' 

.-.     ..  ,  ..         ,  1  .       .  Young. 

tin,    for  60  dollars  damages  and  costs;  that  it  was  mu- 
tually agreed  by  the  parties  that  the  action  should  be 
called  out,  and  submitted  to  the  arbitrament  and  final 
determination   of  Jisher  MtUeVf  Matthew  Griaiooldy  and 
Isaac    Sfiencerj  esquires,  and   that  the  costs   which  had 
arisen,  and  should  arise  thereon,  should  be  decided  ac- 
cording to  law,  and  upon  the  same  principles  as  if  the 
action  had  proceeded  before,  and  been   determined  by, 
the  court  and  jury  ;  that  it  was  also  agreed,  that  a  sub- 
mission in   writing  to  this   effect  should  be  drawn  and 
executed  by  the  parties,  and  that  the  arbitration  should 
be  held  at  some  future  convenient  time,  at  a  place  spe- 
cified;  that  soon  afterwards,  the  plaintiff  called  out  the 
arbitrators,  who  met  at  that  place,  and  took  upon  them- 
selves  the  burden   of  an  award  in  the  premises  ;    that 
the  plaintiif  attended  with   his  witnesses  and  counsel; 
and   that   the   defendant  then   refused  to  sign  any  sub- 
mission, and  revoked    the   powers   before  given  to  the 
arbitrators,  assigning  no  other  reason  than  that  the  sta- 
tute  of  limitations  had  run  against  the  trespasses  com- 
plained of     The  declaration  then  stated  that  the    costs 
which   had  arisen  in  the  action  at  law  amounted  to  50 
dollars,  and  those   under  the  submission,  including  the 
arbitrators*    fees,   to  forty-five   dollars;   and    concluded 
by  alleging  damages  to  the  amount  of  200  dollars. 

The  plaintiff  obtained  a  verdict  for  fifty-six  dollars, 
and  costs.  The  defendant  moved  in  arrest  of  judgment, 
for  that,  1.  So  much  of  the  declaration  as  related  to 
the  action  of  trespass  in  the  county  courty  the  appeal 
therefrom,  and  costs  arisen  thereon  in  the  aufierior 
courty  was  insufficient;  2.  The  costs  under  the  submis- 
sion,   including  the    arbitrates'    fees,   did  n«t    iMnovirv 
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June,  1S08.    to  u   sum    Sufficient  to  give  the    su/ierior  court  juria- 

T. 

This  motion  was  overruled,  and  judgment  rendered 
for  the  plaintiff.  4ii^-**,f#» 

E.  Huntingtcn  and  Goulds  for  the  plaintiff  in  error. 

The  general  question,  which  arises  in  this  case,  is, 
■whether  the  su/ierior  court  had  jurisdiction  ?  In  personal 
actions,  the  rule  of  damages,  which  determines  the  ju- 
risdiction of  the  court,  is  derived  from  the  statement 
of  facts  in  the  declaration,  and  is  not  given  by  the 
formal  demand  in  the  conclusion.  To  such  rule  of  da- 
mages the  court  and  jury  arc  bound  to  adhere :  a  de- 
parture from  it  will  be  error.  Tyler  v.  Marshy  1  -Day,  1 . 
Now,  if  it  appears  from  the  declaration,  that  the  jury 
cannot  give  more  than  seventy  dollars,  the  sutierior  court 
has  not  jurisdiction. 

This  is  an  action  on  the  case  for  revoking  a  submis- 
sion to  arbitrament.  The  rule  of  damages  must  be 
the  expenses  to  which  the  plaintiff  was  subjected  by 
such  revocation.  The  plaintiff  has  stated  those  expen- 
ses at  forty-five  dollars  only.  But  it  is  said,  that  the 
costs  in  the  antecedent  suit  make  up  the  requisite 
amount.  We  contend,  that  such  costs  cannot  be  re- 
covered in  this  action.  This  position,  which,  if  well 
I  founded,  makes  an   end   of  the  case,  is   supported   by 

Wetmore  v.  Lyman^  in  error,  2  Root^  481.  That  was  an 
action  on  an  arbitration  note.  The  subject  of  the  sub- 
mission was  a  suit  in  the  su/ierior  courts  in  favour  of 
Wetmore  against  Lyman,  which,  at  the  time  of  submis- 
sion, it  was  agreed  should  be  called  out.  Wetmore  af- 
terwards revoked,  and  the  suit  proceeded  to  trial.  The 
plaintiff  in  the  action  for  the  revocation  offered  to  prove 
I       the  loss  of  time  and  expenses,  to  which  he   was   sub- 
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jected  in  the  trial  of  the  cause.  The  defendant  ob-  j,„,e,  isos. 
jected  to  this  evidence ;  but  it  was  admitted  by  the  jiJ^T^Y 
county  court;  and  a  bill  of  exceptions  being  filed,  a 
writ  of  error  was  brought  in  the  sufierior  court.  The 
judgment  was  reversed,  on  the  ground,  that  the  plaintiff 
was  entitled  to  recover  damages  only  for  the  trouble 
and  expense  he  had  been  put  to  in  preparing  for  the 
arbitration ;  or,  in  other  words,  that  the  damages  ought 
to  be  only  such  as  were  direct  and  immediate,  arising 
from  the  submission  and  revocation. 

It  may  be  objected,  that  special  averments  as  to  the 
particular  items  of  cost  accrued,  are  immaterial  and  im- 
pertinent, and  may  be  rejected  as  surplusage:  And  that 
the  jury,  therefore,  would  be  at  liberty,  on  this  declara- 
tion, to  give  more  than  seventy  dollars  for  aught  that 
appears;  since  more  than  that  sum  is  demanded.  We 
answer,  that  the  rule  holds  only  as  to  hnfiertinent^  i.  e. 
foreign  averments;  not  to  those  which  are  merely  im- 
material. The  party  declaring  is  bound  by  the  latter, 
and  they  cannot  be  rejected,  since  they  enter  into  the 
description  of  his  cause  of  action.  Savage,  g.  /.,  v.  Smithy 
2  m.  Refi.  IIOI.  Bristow  V.  Wright  et  al.  Doug.  665. 
Williamson  v.  jUliaon,  2  Eaaty  446.  The  averments  in 
queston,  if  unnecessary,  are  not  impertinent;  as  they 
explain  the  manner  in  which,  and  the  extent  to  which, 
the  plaintiff  has  been  damnified. 

Daggett  and  Hoamer^  for  the  defendant  in  error. 

It  is  clear  beyond  a  question,  that  the  demand  of  the 
plaintiff  before  the  aufierior  court,  to  have  conferred 
jurisdiction,  must  have  surmounted  seventy  dollars.  It 
is  likewise  undisputed,  that  two  hundred  dollars  were 
demanded  as  damages.  To  counteract  the  force  of  this 
explicit  demand,  it  becomes  indispensably  necessary  to 
show,  that  the  averments   in  the  declaration   were  re. 

Vox..  III.  R 
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June,  1 808.   strictive  of  damages,  and  precluded  the  legal  possibility 
P  of  recovering  more  than  seventy  dollars.    This  has  been 

attempted.  It  is  averred,  that  the  costs  of  the  sufierior 
court,  anterior  to  the  submission,  amounted  to  fifty  dol- 
lars only,  and  those  accruing  under  the  submission,  to 
forty-five  dollars.  The  latter  sum,  it  is  admitted,  was 
recoverable;  but  it  is  contended,  that  the  former  was 
not.  The  argument  of  the  defendant  below  is  to  this 
effect.  The  damages  to  which  the  plaintiff  is  entitled 
are  those,  and  only  those,  which  result  necessarily,  or 
by  direct  consequence,  from  the  act  of  revocation.  But 
the  only  necessary  and  direct  damages  thus  resulting, 
are  the  costs  under  the  submission,  that  is,  forty-five 
dollars.  The  minor  proposition  is  denied ;  and  on  its 
validity  depends  this  branch  of  the  argument.  It  must 
be  constantly  remembered,  and  the  defendant  below 
seems  to  have  forgotten,  that  the  submission  was  made 
while  the  action  was  depending,  and  of  the  costs  that 
had  arisen.  The  revocation  necessarily  frustrated  the 
recovery  of  the  costs.  The  damage  is  inevitable,  and 
derived  exclusively  from  the  revocation.  The  trespass 
is  not  affected  by  this  act;  this  cause  of  action  remains; 
and  the  law  furnishes  the  means  of  vindicating  it.  Not 
so  regarding  the  costs.  The  direct  and  necessary  con- 
sequence of  the  revocation,  then,  was  to  utterly  obstruct 
the  recovery  of  the  costs  attending  the  action  of  tres- 
pass; and  a  damage  was  thereby  constituted,  which  the 
present  action  alone  can  redress. 

The  same  result  will  arise,  when  we  view  the  subject 
in  a  light  somewhat  different.  Every  express  contract, 
which  does  not  contain  a  stipulated  sum,  is  accompanied 
by  this  implied  engagement,  that  the  violator  of  it  shall 
be  subjected  to  the  reasonable  damages,  derived  from 
his  unjustifiable  act.  But  the  reasonable  damages  at- 
tending the  act  of  revocation  above  mentioned,  comprise 
not  only  the  costs  under  the  submission,  but  those  which 
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had  arisen  in  court;  and  to  recover  which  (with  the  da-   June,  i808. 
mages)  was  the   great  inducement  to  the    submission.    Rowley 
He   who   denies  that  the   costs  of  court  are  reasonable     Yqung 
damages,  must  be  prepared  to  legalize  fraud,  and   var- 
nish moral  turpitude.     For  unquestionably  it  is  fraudu- 
lent and  dishonest,  to  induce  the  withdrawal  of  an  action, 
on  a  promise  to  refer  it  to  arbitration,  and,  having  ob- 
tained this  object,  to  refuse  compliance  with  the  assump- 
tion, and  the  payment  of  the  existing  costs.     Vide  Domat 
on  Interest  and   Damages.     The  jurisdiction  of  the  su- 
perior courtj  then,  is  established  beyond  all  objection. 

If  the  costs  of  the  court  constituted  no  part  of  the  da- 
mages, it  is  satisfactorily  clear  that  the  court  below 
had  jurisdiction.  The  argument  against  it  proceeds 
exclusively  on  this  ground,  that  the  allegations  relative 
to  the  costs  under  the  submission  are  material  aver- 
ments, from  which  the  proof  may  not  be  permitted  to 
vary.  But  this  cannot  be  admitted.  On  the  contrary, 
they  are  not  merely  unnecessary,  but  impertinent,  and 
to  be  regarded  as  surplusage.  Their  utter  nullity  in 
every  view,  will  not  be  denied,  if  their  impertinence  is 
clearly  established.  What,  then,  is  an  impertinent 
averment?  It  is  one  foreign  to  the  cause,  and  which 
may  be  struck  out,  without  impairing  the  declaration- 
It  is  said  by  Justice  Lawrence,  "  if  the  whole  of  an  aver- 
ment may  be  struck  out,  without  destroying  the  plain- 
tiff's right  of  action,  it  is  not  necessary  to  prove  it;  but 
otherwise,  if  the  whole  cannot  be  struck  out  without 
getting  rid  of  a  part  essential  to  the  cause  of  action." 
Jiaaty  452.  The  above  definition  and  remark  are  sup- 
ported by  all  the  cases  on  this  subject.  In  Briatoiv  v. 
Wrighty  Doug.  642.,  Lord  Mansfield  observes,  "  that 
where  the  declaration  contains  impertinent  matter  fo- 
reign to  the  cause,  and  which  the  master,  on  reference 
to  him,  would  strike  out,  that  will  be  rejected  by  the 
court,  and  need  not  be  proved.     But  if  the  very  ground 
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June,  1808.    of  the  action  is  misstated,  that  will  be  fatal."  The  same 
Rowley     P"nciple  is  adopted  in  Pefipin  v.  Solomons^  5  Term  Rep. 
v>  496.,  and  the  application  of  it  in  the  former  case  vindi- 

cated. Then  follows  the  case  of  Williamson  v.  Mlison^ 
2  East,  446.  This  was  an  action  on  the  warranty  of  a 
quantity  of  claret ;  and  it  was  needlessly  superadded, 
-  that  the  warranty  was  made  fraudulently  and  deceitfully. 
The  fraud  was  not  proved ;  but  the  warranty  was  past 
dispute.  The  contest  was,  whether  the  averment  of 
the  fraud  might  be  considered  as  impertinent,  and  of 
this  opinion  was  the  whole  court.  "  If  the  whole  aver- 
ment respecting  the  defendant's  knowledge  of  the  unfit- 
ness of  the  wine  for  exportation  were  struck  out,  (said 
Lord  Ellenborough,)  the  declaration  would  still  be  suffi- 
cient to  entitle  the  plaintiff"  to  recover  upon  the  breach 
of  the  warranty  proved."  The  principle,  then,  is  this, 
that  an  averment  in  the  declaration,  which  may  be  ex- 
punged without  touching  the  gist  of  the  action,  is  mere 
surplusage,  and  to  be  received  as  if  it  had  no  existence. 
What  more  rational  than  this  ?  Had  there  been  no  rule 
on  this  subject,  or  one  of  an  opposite  tenor,  it  was, 
nevertheless,  competent  for  the  court  to  adopt  that 
mode  of  practice,  which  best  would  facilitate  and  sub- 
serve the  administration  of  justice.  See  Robinson  v. 
Bland,  2  Burr.   1077. 

This,  then,  is  the  simple  point  of  inquiry,  on  which 
the  argument  depends ;  what  is  the  specific  character  of 
the  allegations  relative  to  the  costs  under  the  submis- 
sion ?  Were  they  necessary  ?  It  is  not  pretended. 
Were  they  proper,  or  usual,  or  compatible  with  cleri- 
cal skill  or  correctness  ?  The  assertion,  no  person  will 
dare  to  hazard.  May  they  not  be  struck  out  without  im- 
pairing the  cause  of  action  in  the  slightest  degree  pos- 
sible ?  Unquestionably  they  may.  Then,  they  are  im- 
pertinent; and  if  so,  they  may  be  expunged  by  the  court, 
or,  according  to  the  practice  in  such  cases,  passed  over, 
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as  if  they  had  not  existed.     The  basis  of  the  argument  June,  18C8. 

we    have    combatted,    being  altogether    imaginary,   we  kqwley 

trust  the   superstructure   will  be  viewed  as  equally  fal-  yg^jj^ 
lacious. 

By  THE  Court,  Swift,  Trumbull,  Smith  and  Bald- 
win, Js.  dissenting.  The  cost,  which  arose  in  prose- 
cuting the  action  at  law,  before  the  submission,  and  the 
cost  which  arose  after  the  submission,  as  claimed  in 
this  action,  amount  to  a  sufficient  sum  to  bring  this  case 
within  the  jurisdiction  of  the  sufierior  court.  And  if 
the  plaintiff  can  recover  for  both  these  claims,  the  de- 
cision was  right. 

It  has  been  long  settled,  that  the  cost  arising  under 
the  submission  may  be  recovered  in  this  form ;  and  we 
are  of  opinion,  that  the  claim  for  the  antecedent  cost 
rests  on  the  same  principle.  The  cost  in  both  cases 
arose  in  preparing  the  case  for  trial,  and  must  have 
followed  the  award.  And  whether  it  arose  under  the 
submission,  or  whilst  the  case  was  depending  in  court, 
and  was  sent  to  the  arbitrators  by  the  submission,  can- 
not change  the  nature  of  the  claim,  or  vary  the  injury 
done  to  the  party  by  the  revocation.  It  would  be  mani- 
festly unjust,  to  allow  a  party  to  induce  his  opponent, 
under  the  faith  of  a  submission,  to  give  up  his  claim  for 
cost  before  the  court,  and  to  incur  a  new  expense,  and 
then  deprive  him  of  this  claim  by  a  revocation. 

Judgment  affirmed. 


126  CASES  DETERMIf^ED  IN  THE 

June,  1808. 

Jehemiaii  Burden  against  Abraham  Skinner. 
In  an  action  of      MOTION  for  a  new  trial. 

covenant  a- 
gainst  a  mas- 
ter, for  send-      This   was  an   action  vipon  the  covenants  of  an  inden- 

prentice  out  ture,  dated  the  31st  day  of  March^  1792;  by  which  the 
Ur'parolTvi-  pl^tintiff  bound  his  son,  Jeremiah  Burden^  jun.  to  the 
dence  is  ad-  defendant  and  his  wife,  to  serve  them  from  the  age  of 
missible,      on  ...,.,•  ,  /.       ' 

the  plea  of  eight  years  until  he  should  arrive  to  the  age  of  twenty- 
prmCthauhe  ov\G.     The  defendant,  on  his  part,  covenanted  to   teach 

plaintiff  con-  jj^g  child  to  read,  write,  keep  accounts,  and  also  the  art 
senied  t    the  , 

act.  of  husbandry.    The  declaration  alleged,  that  the  defend- 

ant did  not  teach  the  apprentice  to  read,  write,  and  the 
art  of  husbandry,  Sec;  but  in  violation  of  his  covenants, 
and  contrary  to  the  mind  and  will  of  the  plaintiff,  on  or 
about  the  1st  of  J/iril,  1796,  the  defendant  transported 
the  said  Jeremiah  Burden,  ]un.  beyond  the  seas,  out  of  the 
territory  and  limits  of  this  state,  and  the  United  States, 
to  the  West  Indies,  from  whence  he  has  never  returned. 

The  defendant  pleaded  not  guilty. 

At  the  trial,  the  plaintiff  founded  his  right  of  action, 
solely,  upon  the  defendant's  sending  the  apprentice  to 
the  West  Indies.  And  the  defendant  offered  a  witness 
to  prove,  that  before  and  at  the  time  of  sending  the  boy 
to  the  West  Indies,  the  plaintiff  consented,  and  agreed 
with  the  defendant  thereto,  and  that  the  boy  himself 
consented,  and  was  desirous  of  going.  To  the  admis- 
sion of  which  testimony,  the  counsel  for  the  plaintiff 
objected ;  and  the  court,  before  whom  the  issue  was 
tried,  ruled  that  the  testimony  was  not  admissible ; 
and  a  verdict  was  found  for  the  plaintiff.  On  motion 
for  a  new  trial,  the  question,  as  to  the  admission  of 
5 
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this  testimony,  was  reserved  for  the  opinion  of  the  nine    Jane,  I8O8. 
judges.  bJ^n 


Goodrich  and  Brace,  in  support  of  the  motion. 

There  can  be  but  two  objections:  That  parol  testi- 
mony cannot  be  admitted  at  all;  and  that  it  cannot  be 
admitted  under  this  issue. 

1.  It  is  contended,  that  no  parol  testimony  can  be 
admitted.  The  evidence  offered  went  to  show  that 
there  was  no  breach  of  the  covenant ;  nothing  incon- 
sistent with  the  duties  of  the  master  to  the  servant; 
nothing  but  what  was  approved  by  the  father. 

Had  the  boy  gone  home  to  spend  the  holidays  with 
his  parents,  by  the  consent  of  his  master,  and  at  the 
request  of  his  father,  the  father  surely  could  not  reco- 
ver for  a  breach  of  the  covenant. 

If  a  sheriflf  takes  a  bond  that  one  shall  abide  a  faith- 
ful prisoner,  and  afterwards  permits  him  to  leave  the 
prison,  can  the  sheriff  recover  upon  the  bond?  Or  if 
one  covenants  to  build  a  house,  and  finish  it  in  a  par- 
ticular manner,  and  the  plaintiff  afterwards  directs  it  to 
be  finished  in  a  different  manner,  can  he  then  recover 
because  his  directions  have  been  obeyed  ?  And  in  this 
case,  can  the  father  claim  to  recover,  for  an  act  done 
by  his  own  consent? 

But  this  act  is  not  inconsistent  with  the  covenant. 
The  defendant  agrees  to  teach  the  boy  certain  things, 
and  for  this  he  has  ample  time.  But  fur  the  sake  of 
the  health,  or  in  compliance  with  the  wishes,  of  the  ap- 
prentice, he  permits  him  to  go  to  the  fVest  Indies, 
during  this  time.  The  act  is  usual  in  many  parts  of 
our   country,  and  might  have  been  absolutely  necessary. 


Skinner. 
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June,  1808.    And  if  the  act  is  not  inconsistent  with  the  terms  of  the 

Burden     covenant,  evidence  that  the  plaintiff  consented  to   that 

-     ^-  act  cannot  impuen,  or  vary,  the  written  contract. 

Skinner.  r   &   7  jj 

In  Ratcliff  V.  Pemberton^  1  Esfi.  Cos.  35.,  which  was 
an  action  of  covenant  on  a  charter  party,  for  demurrage 
of  the  vessel ;  Lord  Kent/on  held,  that  the  license 
and  agreement  of  the  plaintiff,  to  extend  the  time  for 
discharging  the  cargo,  was  a  legal  defence,  although  the 
time  was  fixed  by  the  covenant. 

In  the  suit  against  Berry,  cited  by  the  chief  justice, 
in  Littler  v.  Holland,  3  Term  Rep.  592.  the  evidence 
was  not  admitted,  because  the  parties  had  expressly 
contracted,  that  the  license  should  be  in  writing,  recog- 
nising the  principle,  that  such  a  license  would  have 
been  a  defence,  had  not  this  particular  stipulation  been 
made.  The  plaintiff  has  also  stated,  in  this  declaration, 
that  this  act  was  contrary  to  his  mind  and  will.  He 
having  made  that  allegation,  we  surely  may  be  permit- 
ted to  show  that  it  is  not  true. 

2.  But  the  only  real  difficulty  must  be,  whether  this 
license  or  consent,  can  be  given  in  evidence  under  the 
general  issue. 

It  certainly  is  pertinent  to  this  issue,  because  it  goes 
to  show  that  there  is  no  breach  of  the  covenant ;  that 
the  defendant  has  done  no  wrong  act ;  and  is,  therefore, 
not  guilty.  The  consent  of  the  plaintiff  is  not  an  act 
whereby  the  defendant  is  saved,  or  acquitted,  from  the 
plaintiff's  demand;  and  which,  therefore,  must  be  pleaded ; 
but  it  is  an  act  which  existed  prior  to  any  demand 
the  plaintiff  could  have  had,  and  in  fact  shows  that  he 
never  could  have  had  a  demand.  The  acts  referred  to 
in  our  statute,(c)  are  acts  which  go  to  debar  a  recovery 

(a)' Stat.  Conn.  tit.  129.  8.  4. 


Skinner. 
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for  a  claim  once  constituting  a  good  cause  of  action.  June,  isos. 

Thus,  accord  and    satisfaction  must  be   pleaded,  as   it    Burden 

admits  a  pre-existing  claim;  but  a  license  to  cut  timber 

need  not  be  pleaded  to  an  action  of  trespass,  because  it 

shows  that   the  party  was  not  a  trespasser.     In  Littler 

V.  Holland.,  the  evidence  was  not  admitted,  because  it 

did  not  comport  with  the  facts  stated  in  the  declaration. 

But  even  if  this  ought  to  have  been  pleaded,  as  this 
is  a  motion  for  a  new  trial,  intended  to  bring  up  the 
whole  case,  not  subject  to  the  technical  niceties  of  bills 
of  exceptions,  the  court  will  see  that  substantial  jus- 
tice is  done. 

Jngeraoll,  contra. 

The  great  question  is,  whether  the  defendant  can 
prove  by  fiaroly  that  the  plaintiff  consented  to 
the  act  done  by  the  defendant.  The  general  rule, 
that  parol  evidence  is  not  to  control  a  covenant,  or 
any  written  contract,  is  not  denied.  If  there  had  been 
a  parol  agreement  at  the  time  of  entering  into  this  cove- 
nant, similar  to  that  claimed  to  have  been  afterwards 
made,  it  surely  could  not  have  been  admitted  to  vary 
the  covenant.  Can  it,  then,  make  any  difference,  that 
It  was  made  at  a  subsequent  time  ?  If  one  gives  a  note 
payable  in  sixty  days,  and  the  payee  afterwards  agrees 
by  parol  to  wait  sixty  days  longer,  this  agreement  will 
not  be  admitted  in  evidence  any  sooner  than  if  it  had 
been  made  at  the  time  the  note  was  given.  No  parol 
agreement  made  at  any  time^  as  to  the  subject  matter 
of  a  written  contract,  may  be  proved. 

Littler  v.  Holland^  3  Term  Refi.  590.,  was  an  action 
•f  covenant,  by  the  terms  of  which,  the  plaintiff  under- 
took to  build  two  houses  for  the  defendant,  by  the  1st 
•f  jifiril,  1788;  and  the  defendant  to  pay  500/.,  alleging 

Vol.  irr.  S, 
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June,  1808.    that  they  were  built  according  to  agreement,  and  that 
Burden     ^^^  defendant  had  not  paid.   It  appeared,  that  the  houses 
T-  were  not  built  at  that  time ;   but  that  the  parties,  by  a 

subsequent  parol  agreement,  had  enlarged  the  time. 
Justice  Heath  refused  to  permit  the  plaintiff  to  prove 
this  fact;  and  Lord  Kenyon  thought  the  case  so  clear, 
that  he  refused  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted-  In  Barry's  case,  it  does  not 
appear  whether  this  point  was  considered,  as  there  was 
another  sufficient  objection. 

As  to  the  opinion  given  by  Lord  Kenyan^  in  Ratcliff 
V.  Pemberton,  so  far  as  it  respects  the  license  being  a 
defence,  it  was  not  a  point  before  him;  and  was  there- 
fore a  mere  obiter  dictum.  But  upon  th»  other  point, 
(viz.)  that  the  fact  ought  to  have  been  specially  pleaded, 
that  case  is  directly  in  point.  Although  our  statute  per- 
mits almost  every  thing  to  be  given  in  evidence  under 
the  general  issue;  yet  it  expressly  excepts  "  a  dis- 
charge from  the  plaintiff,  or  his  accord,  or  some  other 
special  matter,  whereby  the  defendant,  by  the  act  of 
the  plaintiff,  is  saved  or  acquitted  from  the  plaintiff's 
demand  in  the  declaration."     Tit.  129.  s.  4. 

Here,  the  defence  rests  solely  upon  the  act  of  the 
plaintiffs  by  which  the  defendant  attempts  to  shelter 
himself  from  the  demand.  It  is,  therefore,  exactly  with- 
in the  statute.  And  as  this  motion  is  for  a  new  trial 
for  excluding  evidence,  and  not  for  mispleading,  it  can- 
not prevail,  if  the  evidence  ought  not  to  have  been  ad- 
mitted upon  the  issue  joined. 

By  the  Court,  Reeve  and  Edmond,  Js.  dissenting. 
A  parol  agreement  cannot  be  given  in  evidence  to  dis- 
charge a  breach  of  a  written  contract;  but  it  may  be 
given  in  evidence  to  show  that  there  never  was  a 
breach.     In  this  case,  the  evidence  offered  would  serve 
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to  show,  that  in  consequence  of  the  license  and  con-  June,  I808. 
sent  of  the  father,  there  never  was  a  breach;  and  is,  bJTden 
therefore,  proper  and  pertinent  to  the  issue,  and  ought 
to  have  been  admitted. 

New  trial  to  be  granted. 


Skinnkk. 


Abel  Knapp  against  EzBA  Lockwood. 
MOTION  for  a  new  trial.  The     statute 

tit.   88.    c.    I. 
authorizing 

This  was  an  action  of  trover  for  a  promissory  note.  \^^  selectmen 

*  '  to  take     into 

The  conversion  was  laid  on  the  21st  of  JunCf  1806;  and  their  care  and 

1  •  •  I       •        » .  .  . «  custody      the 

the  suit  was  brought  in  J^ovember^  1806.  persons    and 

property  of 
penons  likely 

The  defendant  pleaded  not  guilty ;  and  on  the  trial,  to  be  reduced 
the  defence  was,  that  he  took  the  note  in  question,  with  idleness, '  mis- 
the  rest  of  the  plaintiff's  property,  as  agent  of  the  se-  JJJ*"h|j'"huV- 
Icctmen  of  the  town  of  Stamford^  by  virtue  of    the  sta-  bandry,  must 

,       .    .  ,  ,  ,       .  ,     .  have  a    strict 

tute  authorizing  the   selectmen  to  take  into  their  care  construction, 
and  custody  the  persons  and  property  of  such  as  by  p",rsued*"*'^'^ 

idleness,  mismanagement  or  bad  husbandry,  are  likely  Therefore, 
.,,_,.  where        the 

to  be  reduced  to  want.      Tit.  88.  C.    i.  selectmen, ha- 

ving taken  the 
property      of 

The    plaintiff   attempted  to  meet   this    defence,   by  tj,arX's"ri°5 

showing  that  the  selectmen,  in  their    proceedings,  had  tion.negiected 

-.  ,         ,  .  .  -    ,  to    set  up    a 

not  conformed  to  the  provisions  of  the  statute  referred  certificate    of 

to;  and  that,  therefore,  they  had  no  right  to  retain  the  lnd"'to''raaK 
plaintiff's  property.  ■»<i  ^^^^  'a 

•^  *       *        "^  the       town- 

clerk's    office 

To  give  a  just  statement  of  the  case,  it  will  be  re-  of  thTprnp"^ 

ty  taken,  pur- 
suant to  tlie  provisions  of  the  i2lh  section,  it  was  held,  that  they  could  not  rouin 
such  properly,  and  that  the  owner,  after  demand  and  refusali  was  entitled  to  recover 
against  Ihem  iu  trover. 
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June,  1808.  quisite  to  recite  three  or  four  sections  of  the  statute, 
Knapp      ^^^  t^^n  to  state  the  proceedings   of   the   selectmen 
^-  under  it. 

LOCKWOOD. 

Sect.  8.  provides,  "  That  the  selectmen  for  the  time 
being,  in  the  several  towns  in  this  state,  shall,  from  time 
to  time,  diligently  inspect  into  the  affairs  and  manage- 
ment of  all  persons  in  their  town,  whether  household- 
ers, or  others ;  and  if  they  shall  find  any  person  or 
persons  that  are  reduced,  or  are  likely  to  be  reduced 
to  want,  by  idleness,  mismanagement,  or  bad  husbandry, 
that  then  such  selectmen  may  appoint  an  overseer  to 
advise,  direct  and  order  such  person  in  the  manage- 
ment of  his  business,  for  such  time  or  times  as  they 
shall  think  proper:  a  certificate  of  which  appointment 
the  selectmen  shall  forthwith  set  upon  the  sign-post, 
and  lodge  a  copy  thereof  in  the  town  clerk's  office  of 
said  town;  and  thereupon  no  such  person,  while  under 
such  appointment,  shall  be  able  to  make  any  bargain  or 
contract,  without  the  consent  of  such  overseer,  that 
shall  be  binding,  or  valid  in  law. 

Sect.  9.  "  And  if  such  measures  do  not  prove  sufficient 
to  reform  such  person,  then  the  selectmen  (or  without 
first  appointing  such  overseer,  if  they  judge  it  neces- 
sary, or  more  proper)  may,  and  they  are  hereby  directed 
to  make  application  to  the  next  assistant  or  justice  of 
the  peace,  and  inform  him  thereof;  which  assistant  or 
justice  is  hereby  directed  and  empowered,  at  the  request 
of  the  selectmen,  to  issue  forth  his  warrant  to  the 
sheriff,  his  deputy,  or  to  either  of  the  constables  of  that 
town,  commanding  them  to  take  the  body  of  such  per- 
son, and  bring  him  before  the  said  authority,  in  order 
that  such  person  may  be  examined  concerning  his  idle- 
ness, mismanagement,  and  bad  husbandry,  and  be  dealt 
with  according  to  this  act. 


SUPREME  COURT  Or  ERRORS.       >  •  133 

Sea.  10.  "  And  in  case  such  person,  who  shall  be  so    June,  1808. 
informed  against,  shall  abscond,  so  that   he  cannot  be     knapp 
taken  bodily,  then  the  officer  shall   serve  such  warrant,  ▼• 

by  leaving  a  true  and  attested  copy  thereof  at  the  usual, 
or  last  place  of  his  abode;  and  thereupon,  after  the 
proceedings  above  directed  be  had,  the  selectmen,  or 
the  major  part  of  them,  if  no  sufficient  reason  be  offered 
to  the   contrary,  shall,  by  and   with  the  advice   of  said  • 

assistant  or  justice,  and  they  having  such  advice,  are 
hereby  authorized,  and  fully  empowered  to  take  such 
person  and  his  family  (if  any  he  hath)  into,  and  under 
their  care;  and  such  person  and  family  to  assign,  bind, 
and  dispose  of  in  service,  as  they  shall  judge  best. 

Sect.  11.  "And  when  the  selectmen  shall  have  thus 
taken  into  their  care  any  such  person,  and  disposed  of 
him  as  aforesaid,  or  in  case  of  his  absconding  as  afore- 
said, if  informed  and  proceeded  against  as  aforesaid, 
the  selectmen  for  the  time  being  are  hereby  authorized 
and  fully  empowered,  by  and  with  the  advice  of  the  said 
assistant  or  justice,  to  take  into  their  hands  and  cus- 
tody, all  the  lands,  goods,  chattels  and  credits  of  any 
such  person,  and  the  same  to  dispose  of,  improve  and 
manage  by  themselves,  or  any  under  them,  for  the  best 
good  and  advantage  of  such  person,  or  his  heirs. 

Sect.  12.  "  And  the  selectmen  shall  make  evident  and 
certain  their  doings  with,  and  on  such  estate  as  they 
shall  take  as  aforesaid,  by  forthwith  setting  up  a  cer- 
tificate thereof  in  writing,  under  the  hands  of  said  au- 
thority and  selectmen,  on  the  sign  post,  or  some  other 
public  place  in  said  town;  and  shall  also  lodge  a  copy 
thereof  in  the  town  clerk's  office  of  said  town;  and  also 
within  ten  days  after  the  taking  of  such  estate  into  their 
hands,  make  a  true  and  perfect  inventory  of  all  and 
lingular  tlie  goods,  cl  aitels  and  credits  of  such  person, 
as  shall   come  into  their  hands,  with  a  just  estimate  of 
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June,  180S.  the  true  value  of  every  article  thereof,  by  the  appraise- 

Knapp      i"e°t  of  two  indifferent  freeholders,  under  oath  ;  being 

^-         thereunto  appointed  and  sworn  by  said  authority:  which 
LecKwooD. 

inventory  so  taken,  shall  be  lodged  in  the  town  clerk  s 

office  of  that  town." 

The  proceedings  produced  in  evidence  by  the  defend- 
ant, were,  1.  A  complaint  by  the  selectmen  to  Ebenezer 
Davenfiore,  "Esq,  a  justice  of  the  peace;  2.  A  warrant  t» 
apprehend  the  plaintiff,  and  bring  him  before  the  jus- 
tice, to  answer  to  the  complaint;  3.  The  judgment  of  the 
justice,  finding  the  plaintiff  guilty,  and  advising  the  se- 
lectmen to  take  him  and  his  family  under  their  care, 
and  also  to  take  into  their  hands  and  custody  all  his 
lands,  goods,  chattels  and  credits,  to  be  by  them  dis- 
posed of,  improved  and  managed,  to  the  best  good  and 
advantage  of  the  plainlifT,  or  his  heirs,  agreeably  to  the 
statute ;  4.  An  appointment  by  the  selectmen  of  the  de- 
fendant as  agent.  This  appointment  was  as  follows: 
"  Whereas  the  selectmen  of  the  town  of  Stamford,  with 
the  advice  of  the  civil  authority  of  the  same,  have 
thought  proper  to  take  into  their  care  the  person  and 
family  of  Mel  Kna/ifi,  of  said  Stamford,  together  with 
the  goods,  chattels,  lands,  &c.  belonging  to  said  Melf 
by  virtue  of  the  9th  section  of  a  certain  statute  law  of 
this  state,  entitled  '  An  act  for  relieving  and  ordering 
of  idiots,  impotent,  distracted  and  idle  persons:'  We, 
the  selectmen  of  said  Stamford,  have  thought  proper  to 
appoint,  and  do  hereby  appoint  Ezra  Lockioood  of  said 
Stamford,  agent,  to  take  into  his  care  said  Mel  Knafifi, 
his  family,  and  estate,  to  manage  for  the  best  good  and 
advantage  of  said  Abel,  and  his  heirs.  Stamford,  Decern' 
her,  13th,  1804."  [Signed.]  This  appointment  was  con- 
tinued, by  a  writing  in  these  words:  "  Stamford,  March 
19th,  1806.  We  the  subscribers  do  continue  the  appoint- 
ment of  Ezra  Lockioood  as  agent  over  Abel  Knafifi,  and 
5 
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to  take  charge  of  said  Abel,  his  property  and  family."   june,  18O8. 
[Signed  by  the  selectmen.J  Knapf 

V. 
mt  ,    •  •      1  .  •  LOCKWOOD. 

The  complaint,  warrant,  judgment  and  appomtment, 
which  have  been  stated,  was  all  the  evidence  adduced 
by  the  defendant,  in  justification  of  his  detention  of  the 
plaintiff's  property.  The  presiding  judge,  in  giving 
his  charge  to  the  jury,  instructed  them,  that  the  court 
were  of  opinion,  that  it  was  not  necessary,  in  order  to 
justify  the  defendant  in  detaining  the  property,  that  the 
selectmen  should  have  taken,  assigned,  bound  or  dis- 
posed of  in  service,  the  person  of  the  plaintiff,  or  his 
family;  nor  that  they  should  have  set  upon  the  sign 
post  in  Stamford,  or  some  other  public  place  in  the 
town,  a  certificate  of  their  doings  in  writing,  under  tlie 
hands  of  the  authority  and  selectmen ;  nor  that  they 
should  have  lodged  a  copy  of  such  certificate  with  the 
town  clerk;  nor  that  an  inventory  should  have  been 
taken ;  but  that  the  only  facts  which  the  jury  had  to 
find,  were,  whether  the  selectmen  had,  in  fact,  taken 
the  plaintiff's  property  into  their  possession,  in  pursu- 
ance of  the  proceedings  which  had  been  had,  and  given  * 
in  evidence ;  and  whether  the  defendant  was  their  agent ; 
and  if  so,  they  must  find  a  vei'dict  for  the  defendant. 
The  jury  found  for  the  defendant  accordingly;  and  the 
plaintiff  moved  for  a  new  trial,  on  the  ground  of  a  mis- 
direction; which  motion  was  reserved  for  the  opinion  of 
the  nine  judges. 

IngeraoU  and  .V.  Smith,  in  support  of  the  motion. 

1.  It  does  not  appear  from  the  certificate  of  the  select- 
men, that  they  ever  took  the  person,  family  or  pro- 
perty of  Kna/i/i  into  their  possession,  as  they  only  say, 
they  have  thought  proper  to  take  into  their  care,  8cc. 
To  think  proper  to  do  a  thing,  is  not  doing  it. 
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Knapp      being  more  than  one  year  from  the  time  of  the  first  ap- 

»•  pointment,  and  without  any  new  application  to  the  jus- 

T^OCKWOOD.    \. 

tice,  was  void. 

3.  It  was  necessary,  before  the  selectmen  took  the 
property  of  Knafifi  into  their  custody^  to  assign  him  in 
service. 

4.  As  the  selectmen  did  not  set  up  a  certificate  of 
their  doings  on  the  sign  post  in  Stamford^  nor  in  any 
other  public  place  in  that  town,  nor  lodge  a  copy  of  such 
certificate  with  the  town  clerk,  and  leave,  at  liis  office, 
within  ten  days,  an  inventory  of  the  property,  they  are 
accountable  to  the  plaintiff  for  the  property;  and,  of 
course,  the  defendant's  authority  under  them  fails. 

Gouldi  contra. 

1.  The  certificate  of  the  selectmen  is  positive  and  ex- 
plicit as  to  the  fact,  which  it  was  introduced  to  establish, 
viz.  the  appointment  of  Lockwood  as  agent.  It  was  not 
introduced  to  show  that  the  selectmen  took  the  person, 
family,  and  property  of  Knafifiy  into  their  care. 

2.  It  is  of  no  consequence,  whether  the  reappoint- 
ment of  the  agent  in  Marchy  1806,  was  more  than  a 
year  after  his  first  appointment,  or  not.  It  will  not  be 
denied,  that  the  judgment  of  the  justice  may  remain 
in  force  more  than  one  year;  and  admitting,  that  the 
selectmen  cannot  appoint  an  agent  for  more  than  one 
year,  yet  the  reappointment  in  question  was  within  a 
year  from  the  commencement  of  the  suit. 

3.  It  was  not  necessary  that  Knafifi  should  hare  been 
literally  assigned  in  service.  The  statute  must  have  a 
liberal  construction  in  favour  of  personal  liberty.     The 
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age,  health  and  circumstances  of  the  person  proceeded    j„ne,  i808. 
against,  are  to  be  regarded.  ^ 


4.  As  to  the  notice  and  inventory,  it  is  to  be  observed, 
that  they  are  not  made  conditions^  on  which  the  defendant's 
right  depends.  The  statute  directs  the  notice  to  be 
given  for  the  information  of  third  persons ;  and  the  in- 
ventory to  be  made  only  as  evidence  to  ascertain  the 
extent  of  the  defendant's  liability  in  accounting.  Both 
the  notice  and  inventory  are  to  take  place  after  the  ap- 
pointment of  the  agent,  and  after  his  right  to  take  the 
property  has  accrued. 

By  the  Court,  Reeve,  Edmond  and  Griswold,  Js. 
dissenting.  The  proceedings  of  the  selectmen  under 
the  9th  section  of  the  statute,  were  regular:  And  al- 
though they  did  not,  under  the  10th  section,  actually 
bind  Knafifiy  or  assign  him  in  service,  yet  they  had  him 
before  themselves,  and  the  justice  ;  and  they  disposed 
of  him  as  they  judged  best,  and  most  prudent  j  which 
was  a  virtual  compliance  with  that  part  of  the  statute. 
They,  thereupon,  had  a  right  to  take  possession  of  the 
estate.  But  as  that  statute  is  in  derogation  of  common 
right,  it  must  have  a  strict  construction,  and  be  strictly 
pursued.  A  right  to  take  is  one  thing,  and  a  right  to 
retain,  another.  Although  an  officer,  with  a  lawful  writ 
of  attachment,  or  execution,  rightfully  takes  property, 
yet  if  he  neglects  to  pursue  the  steps  pointed  out  by 
law,  his  withholding  is  unlawful,  and  he  becomes  a 
trespasser. 

The  provisions  of  the  12th  section  of  the  statute  are 
for  the  safety  and  security  of  the  citizens ;  and  the  right 
of  the  selectmen  to  hol^  the  property,  depends  entirely 
on  a  compliance  with  them.  These  provisions  are,  that 
the  selectmen  shall  forthwith  set  up  a  certificate  of 
their  doings,  in  writing,  under  their  hands,  and  that  of 

Vol..  UI.  T 


LOCKWOOO. 
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June,  1808.    the  authority,  on  the    sign  post,  or   some    other  public 

Knapp      place  in    the  town;  and  also  lodge   a  copy  thereof  in 

^-  the  town  clerk's  office ;  and  also,  within  ten  days,  make 

LOCKWOOD.  .  _     ,  ...  ft 

an  inventory  of  the  estate,  with  a  just  estimate  of  the 
value  thereof,  by  appraisement  of  freeholders,  under 
oath,  and  the  same  lodge  in  the  town  clerk's  office. 

New  trial  to  be  granted. 


Medad  HoTCHKiss  against  John  Nichols. 
A  decree  iu      MOTION  for  a  new  trial. 

chancery  find- 
ing an  imma- 
terial fact    is      This  was  an  action,  qui  tarn,  brought  on  the  statute  to 

in    a    snbsc-  prevent  frauds,  quarrels,  and  disturbances  in  bargains, 

la^w^Vetiee^n  s^les,  leases,  or  other  alienations  of  lands.(a)   The  plain- 

thesame  par-  ^ff  declared,  that  on  or  about  the  first  day  of  Ko-uember^ 

ties,  to  prove 

such  fact.  1800,  he  became  the  sole  and  exclusive  owner  of  an  un- 
divided moiety  of  a  certain  grist-mill,  and  the  appur- 
tenances, in  Woodbridge;  which  moiety  M'as  before  that 
time  the  property  of  Lois,  wife  of  James  Donvney:  that 
on  the  day  before  mentioned,  he  entered  upon  the  pre- 
mises, and  took  to  himself  the  exclusive  possession 
thereof,  holding  out  therefrom  all  others,  particularly 
Downey  and  his  wife,  claiming  the  premises  as  his  own 
estate:  that,  at  Water  bury,  on  the  1 4th  day  of  February-, 
1802,  the  plaintiff  being  then  in  possession  of  the  pre- 
mises, and  Downey  and  his  wife,  and  the  defendant  dis- 
seised and  ousted  thereof,  by  the  plaintiff's  entry  and  pos- 
session ;  the  defendant,  contrary  to  the  provisions  of  the 
statute,  took  and  received  a  conveyance  of  the  aforesaid 
moiety  of  the  mill  and  appurtenances  from  the  said  James 
Downey  and  Lois  his  wife,  to  him,  the  defendant,  he  then 

{a)  Stat.  Conn.  tit.  97.  c.  \7. 
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veil  knowing  that  Downey  and  his  wife  were  ousted   of  June,  I8O8. 
the  possession  of  the  premises,  by  the  entry  and    pos-       — — 
session  of  the   plaintiff:  and  that  the  plaintiff  then  and  v. 

there  possessed,  held,  and  claimed  the  same  as  his  own 
estate  in  fee,  exclusively  of  all  others:  and  that,  on  the 
l5th  day  o(  February,  1802,  the  plaintiff  being  still  in 
possession,  the  defendant  caused  the  aforesaid  deed  of 
conveyance  to  be  recorded  in  the  records  of  the  town 
of  Woodbridge;  and  by  virtue  thereof,  the  plaintiff  has 
ever  since  claimed  title  to  himself  in  the  premises. 

The  defendant  pleaded  not  guilty ;  and  a  verdict  was 
found  for  the  plaintiff.  A  motion  for  a  new  trial  was 
then  made,  on  the  following  grounds : 

1.  Because  the  plaintiff,  on  trial  of  the  cause,  offered 
in  evidence  to  the  jury,  to  prove  that  he  was  in  posses- 
sion of  the  premises,  holding  adversely,  and  that  this 
was  known  by  the  defendant  at  the  time  when  he  took 
the  deed  complained  of,  a  certain  decree  in  chancery, 
made  by  the  au/ierior  court,  in  a  cause  wherein  Medad 
Hotchkiss  was  plaintiff,  and  John  JVichols,  James  S. 
Downey  and  his  wife  Lois,  were  defendants ;  which  de- 
cree Was  admitted  by  the  court,  as  evidence  to  prove 
the  facts  aforesaid ;  and  is  as  follows,  viz. 

"  Su/iftior  Court,  July  Term,  1804. 

"  Upon  the  petition  of  Medad  Hotchkiss  of  Woodbridge, 
in  New-Ha-ven  county,  showing,  that  on  the  first  of  Ab- 
vember,  1800,  the  petitioner  was  the  owner  in  fee  of  one 
quarter  of  a  grist-mill,  in  Woodbridge,  on  Beacon-Hill 
brook,  called  the  Straits  Mill,  with  all  the  privileges 
thereto  appertaining.  That  Sumucl  Osborne  was  the 
owner  of  one  other  quarter;  and  that  Lois,  the  wife  of 
James  S.  Downey,  then  of  Woodbridge,  was  owner  of 
the  remaining  half.     That   previous   to  the  first  day  of 
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June,  1808.  JVovemberj  1800,  the  before-mentioned  owners  procured 
HoTCHKiss    important  and   extensive  repairs  to  be  made  upon  the 

NicH  Ls  "^^'^'  mill-dam  and  appurtenances,  to  the  amount  of  more 
than  one  thousand  dollars.  That  the  said  Jame*  and 
Lois  were  unable  to  defray  their  proportion  of  the  ex- 
pense of  such  repairs ;  and  that,  at  their  request,  the 
same  was  paid  by  the  petitioner,  to  the  amount  of  about 
four  hundred  dollars;  and  in  consideration  thereof,  on 
or  about  the  first  day  of  JVovember^  1800,  the  petitioner, 
and  the  said  Z-ois  and  James,  mutually  covenanted  and 
agreed,  that  for  the  consideration  of  five  hundred  dol- 
lars, to  be  paid  in  manner  as  was  then  stipulated,  the 
said  James  and  Lois  would  convey  by  a  good  and  sufii- 
cient  deed,  their  half  of  the  aforesaid  mill,  with  the 
privileges  and  appurtenances,  to  the  petitioner.  And 
that,  from  the  sum  of  five  hundred  dollars  should  be 
deducted  the  sum  advanced  by  the  petitioner,  for  re- 
pairs, on  their  account;  and  the  remainder,  if  any,  as 
stated  in  the  bill.  That  in  pursuance  of  this  contract, 
the  said  Lois  and  James  delivered  possession  of  the  mill 
and  appurtenances  to  the  petitioner,  for  him  to  use,  oc- 
cupy and  imfirove  as  liis  own ;  and  to  receive  all  the  rents 
and  profits  from  and  after  the  aforesaid  first  day  of  JVo- 
vember^  1800.  That  in  pursuance  of  the  contract,  he 
took  possession  of  the  moiety  of  the  mill,  and  has  ever 
since  used  the  same,  receiving  the  profits,  by  their  con- 
sent; and  has  made  extensive  repairs,  at  his  own  cost, 
in  expectation  of  the  fulfilment  of  the  contract  on  the 
part  of  Downey.  That  the  petitioner  has  ever  been 
ready  to  receive  the  deed,  according  to  the  terms  of  the 
contract;  and  on  or  about  the  first  day  oi  February ,  1802, 
and  £it  other  times,  requested  Donvney  and  his  wife  to 
fulfil  the  contract.  That  on  or  about  thfr  14th  day  of 
February  last,  John  JVtchols,  of  IVaterbury,  in  JVenu-Ha- 
ven  county,  well  knowing  all  the  facts  aforesaid,  and 
contriving  and  intending  to  defraud  the  petitioner,  and 
make   gain  to  himself,  applied  to  the   said   James   and 
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i-ow,  and  persuaded  theiti  to  refuse  to  execute  their  June,  I8O8. 
contract  with  the  petitioner,  and  to  convey  their  half  of  Hotchkiss 
the   mill  and   appurtenances   to  him  the  said  J\''ichols ;  ^• 

and  on  the  same  14th  day  of  February y  the  said  James 
and  Lois  did  execute  a  deed  of  the  same  to  the  said 
Mc/iolsy  by  force  of  which  he  has  ever  since  claimed, 
and  still  claims,  the  same,  and  threatens  suits  therefore. 
That  the  petitioner  has  ever  been  ready  to  fulfil  the 
contract  on  his  part.  That  he  has  never  received  pay- 
ment of  the  sums  advanced  by  him,  as  aforesaid,  but 
the  same  are  now  wholly  due;  and  the  said  James  and 
Lois  are  insolvent,  and  unable  to  pay  the  same.  And 
that  the  value  of  the  aforesaid  moiety  of  the  mill  was, 
and  now  is,  five  hundred  dollars;  praying  for  relief,"  &c- 

Dovmey  and  his  wife  were  defaulted.  A'tchols  pleaded, 
that  the  facts  set  forth  in  the  petition  were  not  true. 
The  court  found  that  those  facts  ivere  true ;  and  that) 
during  the  pendency  of  the  petition,  Downey  and  his 
wife,  in  pursuance  of  their  contract,  made,  executed 
and  delivered  to  the  petitioner,  a  conveyance  of  their 
moiety  of  the  mill  and  appurtenances,  and  settled  the 
account  stated  in  the  petition.  Upon  which  JVtchols  was 
enjoined  against  using  the  deed  of  Downey  and  his  wife 
to  him,  in  support  of  his  claim  to  the  mill,  under  a  pe- 
nalty of  two  thousand  dollars. 

The  court  ehargcd  the  jury,  that  this  decree  was  con- 
clusive evidence  of  all  the  facts  therein  adjudicated  be- 
tween Hotc/ikiaa  and  JMcfiola;  particularly,  that  at  the 
lime  Nichols  took  tlie  deed  from  Downey  and  his  wife, 
Hotchkitia  was  in  possession,  claiming  title;  and  that  this 
was  known  by  JVic/iola. 

Rule  to  show  cause  why  u  new  uiid  should  not  hv 
granted  was  obtained ;  and  the  c|ue»tion  reserved  to  h*^ 
argued  before  the  nine  jtid^e* 
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June,  1808.        Ingeraoll  and   Stafiles,  in  support  of  the  motion,  con- 
HoTCHKiss   tended,  that  the  decree  was  not  admissible  evidence; 

V. 

Nichols. 

1.  Because  the  decree  and  the  suit  at  law  were  not 

between  the  same  parties.     Buller'a  J\t.  P.  232.  Peake'e 
Ev,  68.      Gilb.  24,  25. 

2.  The  state  is  a  party  to  the  suit;  and  a  part  of  the 
penalty  recovered  goes  to  the  benefit  of  the  state.  The 
action,  therefore,  stands  on  the  same  giound  with  a 
criminal  prosecution ;  but  a  verdict,  or  decree,  in  a  civil 
action,  is  never  given  in  evidence  in  a  ciiminal  case. 

3.  The  facts  found  by  the  decree  ought  to  be  material 
and  necessary  to  support  the  decree,  in  order  that  this 
may  be  given  in  evidence  in  another  suit.  That  JVtchols 
knew  that  Hotchkias  was  in  possession  of  the  land,  was 
not  essential  to  support  the  decree.  But  it  is  absolutely 
necessary,  that  this  fact  should  be  proved,  in  order  to 
subject  the  defendant  in  this  suit. 

Daggett  and  Kathan  Smithy  contra. 

1.  The  parties  to  the  decree  and  this  suit,  are  vir- 
tually the  same.  Donvney  and  wife,  though  made  parties 
to  the  bill,  were  yet  not  parties  to  the  decree;  having 
complied  with  the  demands  of  the  petition  before  judg- 
ment. 

Though  the  name  of  the  state  is  used  in  connection 
with  that  of  Medad  Hotchkiaa^  he  alone  is  the  effective 
party.  He  can  control  the  suit ;  his  confessions  may  be 
admitted  as  evidence ;  and  he,  alone,  is  liable  for  costs. 

The  reason  why  a  verdict  may  not  be  given  in  evi- 
dence against  one  who  was  not  a  party,  is,  that  he  had 
no  opportunity  to  controvert  the  facts,  on  which  it  was 

4 
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founded.     This   reason  is  not  applicable  to  the  present    June,  180S. 
case;   for  Mchols  was  a  party  to  the   bill   iu   chancery,  hotchkiss 

and  to  the  decree.  ,^    '*• 

Nichols. 

2.  The  facts  of  Hotchkias^s  possession,  and  of  the 
knowledge  of  JVichola,  were  put  in  issue  by  the  defend- 
ant's plea  to  the  bill,  and  found  by  the  decree.  Whate- 
ley  V.  JMenheimy  2  JEsfi.  608.  Autra7n  v.  Morewood,  3 
East  J  346. 

3.  Tl  e  decree,  if  admissible,  is  conclusive  as  to  the 
facts  found.  Pcake,  34.  Esfi.  Dig.  758.  And  it  is  no 
objecti«>n,  in  this  case,  that  a  part  of  the  penalty  to  be 
recovered,  is  for  the  benefit  of  the  public.  Atcheson  v. 
Everitty  Cotop.  382. 

By  the  Court.  The  question  in  this  case  is,  whe- 
ther tl>e  decree  in  chancery  is  conclusive  evidence  of 
the  fact,  that  JVichoh  knew,  at  the  time  of  taking  the 
deed  from  Donvney  and  his  wife,  that  Hotchkiss  was  in 
possession  of  the  land? 

On  examinhig  the  decree,  it  appears  that  the  fact,  to 
prove  which  the  decree  was  offered,  and  which  appears, 
in  the  terms  of  the  decree,  to  have  been  found  by  the 
couit,  was  not  material  in  that  case;  and,  although 
found,  cannot  be  considered  as  put  in  issue  on  the  bill 
in  chancery. 

Without  determining,  therefore,  whether  the  decree 
of  a  court  of  chancery  is  evidence  of  the  material  facts 
found  by  the  decree,  in  a  suit  between  the  same  parties, 
regarding  other  rights;  or  whether  such  decree  can  be 
evidence  of  such  facts,  in  an  action  for  a  penalty,  it  is 
sufficient  to  say,  that  this  decree  could  not  be  evidence, 
in  this  case,  for  the  purpose  for  which  it  was  admitted. 
The  court,  therefore,  advise  a  new  trial. 

New  trial  to  be  granted. 
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June,  1S08. 

James  Phelps  against  Abigail  Ellsworth,  Widow, 
and  Martin  Ellsworth  and  others.  Heirs  of  the  late 
Oliver  Ellsworth,  Esq. 

A  writ  of  er-      ERROR  to  reverse   a  decree  of  the  sufierior  court. 

ror  cannot  be  ... 

brought      by  on  a  bill  in  which  the  Hon.  Oliver  Ellsworth   was  plain- 

*'veral"  ^  re-  '^^»  ^^^  James  Pheljis  and  others,  respondents. 

apondents  to  a 

bill    in  chan-        „,        ,    .      ,  .  ,       ,     ,    .  , 

ceiy,   against      The  defendants  m  error  pleaded  m    abatement,  that 

cree'has^bee^n  Chauncey  Goodrich,  Esther  Eno,  Hezekiah  Eno  and  Elijah 

passed;     but  Grisivold,  were  parties  to   the  petition,  decree  and   re- 
al! must  jom.  '  *^  '^  ' 

cord,  complained  of;  and  that  this  writ  was  brought  by 

James  Phelfis  only. 
The  plaintilfs  in  error  demurred. 
Goodrich^  for  the  defendants  in  error. 
Ingersoll  and  Edivards,  for  plaintiff  in  error. 

Bt  the  Court,  unanimously.   The  plea  in  abatement 
is  sufficient. 

Writ  of  error  abated. 
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June,  1808. 

Stiles  Nichols  against  Eden  Ruggles  and  Edward 
M.  Holly. 

MOTION  for  a  new  trial.  A  contiact  lo 

reprint      any 
literary  ■work 

This  was  an  action  of  book  debt ;  and  among   other  in  violation  of 

_  a      copyright 

charges  in  the  plaintiff's  account,  there  was-  one  of  262  secured  to  a 

dollars  and  9  cents,  for  printing  part  of  a  book  entitled  •J'''"voJf"a"Jd 

«  The  Federal  Calculator."     It  was  proved,  and  admit-  i*>e      printer 

who  executes 
ted   by   the    parties,  that  before   June,  1804,  when   the  such  contract, 

printing  was  done,  one  Daniel  Hawley  had  obtained  the  i^dJe^oi^the 

exclusive  copyrierht  of  the  book,  as  author,  throuerhout  ""iRi'is  of  such 

*^^     °  .  .  ihii-d   person, 

the  United  States.     He   had  lodged    the    title    with    the  can     recover 

clerk  of  the  district  court  for   Connecticut,  as   the  law  '£"? '"''''" 

directs;  and  had  assigned    his  copyright  to  one  Penny- 

man,  with  the  exclusive  privilege  of  printing  and  vend-  sions    of  the 

ing  the  book  in  this  state.     Since  that  time,  the  plaintiff  rel/uSg^ufe 

had  printed   the  same  book  in   Banbury,  in  this  state,  ""."'"'" *^'"  l^^- 
pnemrtopub- 
for    which    printing,  the  charge   above  mentioned    was  lish  the  title 

made.     There  was  no  evidence  that   Hawley  had  ever  ^  newspaper! 

published  in  any  of  the  papers  of  the  United  States,  that  ""/'  ^"  ^'■'»"":. 

*  ...  ">'l «  copy  ol 

he  had  obtained  '  the  copyright ;  nor,  that  he  had  ever  the  work  it- 
deposited  a  copy  of  the  book  in  the  office  of  the  secre-  reiaryofstatcj 
tary   of  slate  of  the    United    States.     The  controverted  "''^  »'erely  di- 

'  lectory,     and 

facts  in  the  case  were,  that  the  plaintiff,  before  he   did  constitute  no 
the  printing,  knew  that  the  copyright  had  been  secured  csiential    re- 
by  Hawley,  and  assigned  \o  Pennyman;  and  that,  though  geJ*',!||f„    4^',^ 
the  printing  was  done  in  Connecticut,  it  was  with  a  view  copyright, 
only  for   the  defendants  to   vend   the  copies    in  JVew- 
.Terscy.     The    presiding   judge,    in   charging  the  jury, 
Instructed   them,  that  it  was   the   opinion  of  the  court, 
that  if  they  found  that  the  plaintiff  had  such  knowledge, 
the  contract  was  illegal,  and  no  recovery  could  be  had 
for  that  charge. 
Vov.  III.  U 
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Jane,  1808.       The  jury  found  a  verdict  for  the  defendant;  and  the 
„ ^    plaintiff  moved  for  a  new  trial,  on  the  ground  of  a  mis- 

direction.     This  motion   was  reserved  for  the  opinion  of 

the  nine  judges. 

Previous  to  the  argument,  it  was  suggested  by  the 
counsel  for  the  defendants,  that  Hawley,  under  whom 
Pennyman  claimed,  had  secured  the  copyright  of  the 
work  in  question,  previous  to  the  year  1802,  so  that,  in 
this  case,  no  question  could  arise  under  the  act  of  con- 
gress made  in  that  year,  and  to  take  effect  January  1st, 
1803.;  vol.  6.  1 14.  a  fact,  which,  though  it  did  not  appear 
upon  the  statement  in  the  motion,  would  appear  from 
the  minutes  of  the  judges  who  sat  on  the  trial  of  this 
case  at  the  circuit ;  to  which.  Judges  Reeve,  Edmond, 
and  Grisivold  assented. 

Edwards  and  J.  Law,  in  support  of  the  motion. 

1.  The  fii'st  ground  on  which  this  motion  for  a  new 
trial  is  founded,  is,  that  for  the  printing  Mchoh  ought 
to  have  recovered  of  Rugglea  and  Holly,  who  employed 
him,  though  it  be  admitted  that  the  copyright  was  in 
Pennyman,  and  that  in  executing  the  printing,  J^ichoh 
might  have  made  himself  liable  to  Pennyman.  There 
must  be  something  immoral  in  an  act,  in  order  to  render 
it  an  illegal  consideration  for  the  support  of  a  contract. 
The  reasons  why  an  undertaking  against  law  is  void, 
are,  first,  because  the  mind  cannot  be  supposed  to  have 
given  its  free  consent  to  act  against  duty ;  secondly,  be- 
cause the  law  will  not  permit  the  performance  of  that 
which  it  has  forbidden ;  nor,  consequently,  allow  the  con- 
tractor to  require  that  performance.  Ponv.  Con.  165. 
The  immorality  of  the  act  constituting  the  considera- 
tion, is  expressly  the  first  reason  why  the  contract  is 
void,  and  upon  examination  it  will  be  found,  that  the 
second  will  in  no  instance  hold,  e^ccept  where  the  breach 
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of  the  law,  against  which  the  act  is  committed,  involves  june,  18O8. 
in  it  some  immorality.  There  are  a  variety  of  positive  jjichois 
laws,  respectiner   which,  it   is  said   by  B/ackstone,  that  v. 

**  the  alternative  is  offered  to  every  man,  either  to  ab- 
stain from  this,  or  submit  to  such  a  penalty  ;"  and  the 
same  author  observes,  that  "  conscience  is  no  farther 
concerned  than  by  directing  a  submission  to  the  penalty." 
1  Bl.  Com.  58.  Not  burying  the  dead  in  woollen,  and 
not  performing  statute  work  on  the  public  road,  &c.  are 
contrary  to  the  law  of  England;  yet  "  conscience,"  says 
the  author  before  cited,  is  only  concerned  to  submit  to 
the  penalty,  if  levied.  Will  it  be  contended,  that  no 
act  done  in  contravention  of  such  laws  can  furnish  a 
legal  consideration  for  a  contract?  Suppose  that  a  man, 
instead  of  working  on  the  public  roads,  should  perform 
some  important  business  for  an  employer;  could  he  be 
denied  all  possibility  of  recovery  for  his  services  ?  We 
contend  to  the  contrary,  and  insist,  that  contracts  which 
may  involve  a  disobedience  to  such  laws,  are,  notwith- 
standing, legal  and  binding;  for  that,  the  reasons  do 
not  exist,  for  which  certain  contracts  are  pronounced 
illegal.  There  is,  in  such  cases,  no  breach  of  duty,  nor 
does  the  law,  by  any  prohibition  of  the  act,  take  away 
the  power  of  the  contractor  to  fulfil  his  agreement. 
The  prohibition  is  not  absolute,  but  only  sub  modo. 
Abstain  from  this,  or  submit  to  the  penalty,  is  the  alter- 
native offered  by  the  law.  And  in  case  of  contracts 
made  under  such  circumstances,  whoever  is  to  do  that 
which  the  law  has  thus  conditionally  prohibited,  must 
be  supposed  to  have  voluntarily  submitted  himself  to 
the  penalty. 

In  the  present  case,  admitting  that  Pennyman  had 
done  all  that  was  necessary,  in  order  to  secure  the  copy- 
right to  himself,  we  contend,  that  the  law  which  secures 
to  him  the  exclusive  privilege  of  printing  and  vending, 
at  the  same  time  offers  to  wcry  man  the  alternative  of 
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June,  1808.  abstaining  from  infringing  that  privilege,  or  of  submit- 
N~HOLs  **"S  *o  *^®  penalty  prescribed.  Nichols^  the  printer, 
had  in  this  case,  to  make  his  election,  whether  he  would 
forbear  to  print,  or  subject  himself  to  the  penalty. 
There  is  nothing  in  the  printing  malum  in  se,  nor  is 
there  in  it  any  breach  of  law,  in  which  the  conscience 
is  concerned;  therefore,  the  undertaking  to  print,  and 
the  undertaking  to  pay,  are  binding  upon  the  parties. 
The  penalty  prescribed  by  the  law  on  this  subject,  is 
the  only  guard  which  was  intended  to  be  given  for  the 
security  of  authors  and  their  assignees ;  nor  does  sound 
policy  require  any  other.  JVichola,  therefore,  having 
elected  to  print  for  Buggies  and  Holli/,  and  to  incur  the 
risk  of  the  penalty  which  might  be  recovered"  by  Penny- 
man,  did,  having  executed  the  printing  for  his  employ- 
ers, thereby  acquire  an  equitable  and  legal  right  to  re- 
cover for  his  services. 

2.  The  present  motion,  therefore,  is  grounded  on  the 
fact,  that  Haivley  had  not  complied  with  the  requisites 
of  the  statute,  having  omitted  to  give  notice  in  some 
public  newspaper,  that  he  had  purchased  the  copy- 
right. This  notice,  given  in  one  or  more  papers  in 
the  United  States,  is,  as  we  contend,  a  condition,  with- 
out a  compliance  with  which,  no  exclusive  privilege 
can  be  claimed.  It  does  not  appear  that  Haivley  has 
complied  with  this  condition;  therefore,  neither  he,  nor 
Pennyman,  his  assignee,  is  vested  with  the  exclusive 
right  of  printing  and  vending  the  book  in  question. 

3.  It  does  not  appear,  that  either  Haioley  or  Penny- 
man  are  citizens  of,  or  residents  in,  the  United  States j 
and  by  the  statute,  citizens  or  residents  only  can  be  en- 
titled to  the  privileges  therein  prescribed. 

4.  Though  the  plaintiff"  knew  of  the  assignment  to 
Pennyman,  and  that  Haivley  had  obtained  the  copyright. 
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it  does  not  follow,  that  MchoU  ml^ht  not  have  had  June,  1808, 
license  from  Pennyman  to  print;  nor,  that  there  might  Nichols 
not  have  been  a  second  assignment,  either  to  J^icholsy 
or  some  other  person,  from  whom  license  might  have 
been  obtained. 
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5.  Mchola  was  employed  by  persons  who  owned  the 
copyright  for  the  state  of  JYew-Jerset/i  and  the  copies 
were  there  to  be  disposed  of.  The  printing,  under  such 
circumstances,  was  not  any  infringement  of  Pennyman** 
privilege. 

6.  It  is  by  statute  made  the  duty  of  him  who  obtuns 
a  copyright,  to  lodge  a  copy  of  the  work  with  the 
secretary  of  state  for  the  United  States,  though  not  ex- 
pressly made  a  condition  sine  qua  non.  How  is  a  com- 
pliance with  that  duty  to  be  enforced,  unless  by  making 
the  security  of  his  privilege  depend  upon  the  perform- 
ance of  it  ? 

7.  Mchola,  to  be  barred  of  a  recovery,  should  have 
known  that  the  printing  was  unlawful.  He  might  well 
suppose  that  he  had  a  right  to  print  for  Ruggles  and 
Holly,  when  the  copies  were  to  be  sold  in  J^civ-Jersey. 
He  may  be  considered  in  the  light  of  an  officer,  who 
has  taken  goods,  which  were  pointed  out  to  him,  on  a 
promise  of  indemnification.  The  promise  to  indemnify 
is  binding,  though  the,  taking  of  the  goods  may  have 
been  unlawful.     1  Pow.  Con.  178. 

Gould  and  Hatch,  contra. 

The  question,  which  arises  upon  this  motion  is, 
whether  the  contract  between  Mchola  and  the  defend- 
ants is  an  undertaking  illegal  in  such  a  sense  as  to 
render  it  void.  We  insist,  that  the  printing  was  at 
the  same  time  a  civil  injury,  and  a  public  offence; 
a  civil   injury,   as  being  an    infringement  of  the  pro- 
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June,  1808.  prielor's  copyright,    and    a  public   offence,    as    incur- 
Nich7l$     ring   the  forfeitures    of  the  act  of  congress  «  for  the 

encouragement  of  learning,"  Sec.    {Vide  Laws  of  U.  S. 

J.  vol.  1.  p.  118.)     If  it  be  either  a  private  wrong,  or  a 

crime,  the  contract   of  which  it  is  the  consideration  is 

void. 

The  general  rule  of  law,  that  an  engagement  to  do  a 
thing  in  itself  unlawful  binds  not,  will  not  be  questioned. 
Ponv.  Con.  164.  1  Esfi.  Dig.  88.  So,  if  the  consideration, 
upon  which  a  promise  is  made,  be  unlawful,  the  pro- 
mise itself  is  void,  although  it  be  for  the  performance 
of  an  act  perfectly  indifferent.  P.ow.  Con.  176.;  BuUer'i 
JV.  P.  206.  As  in  the  case  of  Webb  v.  Bishofi^  where 
two  boxed  for  a  wager  of  five  guineas,  and  on  assumpsit 
brought  by  the  winner  for  that  sum,  the  action  was  held 
not  to  lie,  the  consideration  of  the  promise  being  a 
breach  of  the  peace.  Esfi.  Dig.  88.  It  is,  then,  a  cor- 
rect rule,  that  where  the  undertaking  is  upon  an  unlaw- 
ful consideration,  or  for  the  performance  of  a  thing  un- 
lawful, the  contract  is  void.  And  it  makes  no  differ- 
ence, whether  the  act  to  be  done  be  malum  in  se,  or 
only  malum  fir ohibi turn.  Ponv.  Con.  165.,  and  cases  there 
cited.  Ketchum  v.  Scribner^  1  Root^  95.  So,  that  there 
is  no  foundation  for  the  position  assumed  by  the  counsel 
in  support  of  the  motion,  that  in  order  to  render  an 
agreement  illegal,  the  act  stipulated  for  must  be  immdral 
in  itself. 

It  is  argued,  however,  that  one  may  lawfully  under- 
take for  the  performance  of  an  act  which  amounts 
merely  to  a  private  wrong,  and  that  such  performance 
may  be  a  good  consideration  to  support  an  assumfisit. 
But  it  is  the  unlawfulness  of  the  thing  to  be  done,  rather 
than  its  criminality  in  legal  consideration,  that  takes 
away  the  obligation  to  performance.     )  Pow.  Con.  164. 
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Every  act,  which  is  prohibited  by  law,  is  unlawful,  whe-   June,  I8O8. 
ther  it  be  a  public  wrong,  or  merely  a  civil  injury.  Nichols 


I 


Powell  adds  elsewhere,  that  "  if  a  man  will  take  a 
bond,  or  other  security,  to  be  saved  harmless  of  suffer- 
ing one  to  escape,  &c.,  or^  if  he  do  auc/i  a  tres/iass,  these 
contracts,  upon  the  same  principle,  will  be  void."  Pow, 
Con.  197.  Here  a  contract  to  procure  the  commission 
of  a  private  wrong  is  placed  on  the  same  footing  as 
one  to  induce  the  perpetration  of  a  public  offence.  1 

There  is,  besides,  one  entire  class  of  cases,  in  which 
the  principle  for  which  we  contend  is  fully  recognised, 
■viz.  cases  of  contracts,  or  agreements  in  fraud  of  third 
persons:  those  are  void,  both  at  law  and  in  equity. 
A  great  variety  of  cases  and  authorities  might  be  cited, 
showing  the  intent  and  application  of  this  rule ;  but  it  is 
deemed  sufficient  to  refer  the  court  to  Parsons  v.  TAom- 
soUf  1  BL  Refi.  322.  Holland  v.  Palmer^  1  Bos.  i!f  Pull. 
95.  Willis  V.  Baldwin^  Doug.  433.  Jackson  v.  JOuchairCy 
3  Term  Refi.  551.  Poiv.  Con.  165.  176.  It  cannot  surely 
be  claimed,  that  there  is  any  intrinsic  quality  in  fraud, 
in  the  light  in  which  we  are  now  viewing  it,  by  which 
it  is  distinguished  from  any  other  private  injury.  It  is 
not  more  strictly  prohibited  than  a  trespass  to  the  per- 
son or  property. 

Several  cases  have  been  put  by  the  counsel  in  sup- 
port of  the  motion,  not  analogous.  Suppose  I  employ 
one,  who  is  a  subject  of  military  duly,  to  labour  for  me 
on  a  day  of  military  review,  cannot  he  recover  for  the 
services  rendered  ?  Suppose  the  servant  of  .//.,  in  per- 
forming the  labour  assigned  him,  be  necessarily  guilty  of 
a  trespass,  by  passing  the  close  of  B.;  will  not  the  la- 
bour done  be  a  good  consideration  to  support  an  aaaumfi- 
sit  ?  The  answer  is  obvious.  The  consideration  of  the 
promise  in  the  Brst  case  is  not  the  crime,  nor,  in  the 
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June  1808.    second,  the  tort  committed,  but,  in  each,  the  services 
rendered. 


Nichols 

V. 
RUCCLES. 


I.  Whether  the  printing  in  question  was  a  private 
wrong,  will  be  determined  by  inquiring  whether  the 
copyright  of  the  book  belonged  to  the  assignee  of  Haw- 
ley.  The  printing  was  undoubtedly  an  evasion  of  that 
right,  admitting  it  to  have  existed. 

On  the  part  of  the  defendants,  it  is  claimed,  that 
Pennyman  had  an  exclusive  right  to  the  book  which  was 
printed,  on  two  grounds,  viz.  first,  at  common  law  i  and, 
secondly,  under  the  statute. 

First,  the  author  of  any  literary  work  had,  by  the  com 
raon  law,  an  exclusive  right  to  the  copy,  both  before 
and  after  publication;  and  this  right  is  not  limited  or 
impaired  by  the  act  of  congress  made  for  the  encourage- 
ment of  learning,  &c.  Millar  v.  Taylor^  4  Burr.  2303. 
Donaldsons  v.  Becket  and  others^  Ibid.  2408.  2  Bl.  Com. 
411.,  and  Christian's  notCy  p.  576. 

It  has,  indeed,  been  holden,  that  the  statute  8  ./Inn. 
c.  19,  has  limited  or  abridged  the  common  law  in  this 
particular.  In  that  statute  is  a  clause,  expressly  provi- 
ding, "  that  the  author  and  his  assignees  shall  have  the 
sole  liberty  of  printing  and  reprinting  his  works,  for  the 
term  of  fourteen  years,  and  no  longer.**  In  the  statute 
of  the  United  States,  vt'hich  was  made  at  a  time  when  the 
phraseology  in  this  clause  had  received  a  judicial  construc- 
tion, and  which,  in  many  of  its  provisions,  is  substan- 
tially a  transcript  of  the  English  statute,  this  limitation 
is  wholly  omitted.  Was  it,  then,  the  intention  of  the 
legislature  of  the  United  States  to  abrogate  the  common 
law  right  of  authors  ?  It  was,  for  a  long  time,  held  doubt- 
ful in  Great  Britain,  whether  even  the  statute  8  .^nn. 
bad  this  effect.     It  was  a  question,  on  which  the  ablest 
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judges-  differed.     Not  a  single  clause  or  expression  can   j^^^  jgQg 

be  pointed  out,  from  which  it  can  be  inferred  that  such    „ 

*^  '  Nichols 

was  the  intent  of  the  framers  of  our  statute.     "  Where 

the  common  law  and  a  statute  differ,  (says  Judge  Black' 
stone,)  the  common  law  gives  place  to  the  statute;  and 
an  old  statute  gives  place  to  a  new  one.  But  this  is  to 
be  understood  only  when  the  latter  statute  is  couched 
in  negative  terms,  or  where  its  matter  is  so  clearly  re- 
pugnant, that  it  necessarily  implies  a  negative."  1  Bl. 
Com.  89,  90.  The  matter  of  our  statute  is  not  even 
claimed  to  be  thus  repugnant  to  the  common  law.  The 
statute  merely  secures  the  right  of  authors  for  a  term, 
or  terms,  under  a  new  sanction,  and  gives  a  new  reme- 
dy for  the  violation  of  it.  The  statute  of  this  state  "  for 
detecting  and  punishing  trespasses"  does  as  much,  and 
might  as  well  be  construed  to  abrogate  the  common 
law. 

Secondly,  but  should  the  opinion  of  the  court  be 
against  the  defendants  upon  the  question,  as  to  the  com- 
mon law  right,  still  it  is  insisted,  that  Haiolry,  and  of 
course  Pennyman,  had  acquired  a  perfect  title  to  the 
copy,  under  the  act  of  congress. 

The  first  section  of  the  statute  explicitly  provides, 
that  the  author,  &c.  shall  have  the  sole  right  and  liberty 
of  printing,  &c.  for  the  term  of  fourteen  years  from 
the  recording  the  title.  Sec.  in  the  clerk's  office  of  the 
district  court.  To  this  provision  in  our  statute  may  be 
applied  what  Justice  Yatea  said  in  the  case  of  Miller  y. 
Taylor^  of  a  similar  clause  in  the  statute  of  Anne. 
8  Ann.  c.  19.  s.  I.  By  this  clause,  a  sole  right  is  posi- 
tively vested  in  the  author,  during  the  particular  terms, 
which  the  statute  has  limited.  The  subsequent  provi- 
sions have,  indeed,  annexed  penalties,  and  forfeitures  of 
the  sheets;  but  the  right  is  wholly  confined  to  the  par- 
ties interested,  the    author   and   puf chasers   uf  copies! 

Vol.  III.  X 
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June,  1808,  To  the  author,  therefore,  it  is  the  same  as  a  lease,  a 
NicHftLs  S**^"*,  or  any  other  common  law  right,  whilst  the  terra 
exists,  and  will  equally  entitle  him  to  all  common  law^ 
remedies  for  the  enjoyment  of  that  right.  4  Burr. 
2380. 
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The  3d  section  makes  it  an  express  condition,  on 
which  any  person  is  to  take  benefit  of  the  statute,  that 
the  copy  of  the  title  be  deposited  in  the  office  of  the 
district  clerk,  before  publication.  In  the  case  now  be- 
fore the  court,  this  condition  has  been  complied  with. 
Why,  then,  has  not  a  title  been  acquired  ? 

It  is  said,  that  a  copy  of  the  district  clerk's  record 
has  not  been  published  in  any  newspaper,  nor  a  copy  of 
the  book  delivered  to  the  secretary  of  state,  agreeably 
to  the  requirements  of  the  statute.  These  acts,  it  is  con- 
tended, are  in  the  nature  of  conditions  precedent;  so 
that  a  right  to  any  literary  work  under  the  statute  cannot 
be  acquired,  except  by  performing  them.  The  4th  sec- 
tion and  the  last  clause  of  the  3d  are  relied  on,  as  for- 
tifying this  position. 

Upon  these  clauses,  it  would  perhaps  be  sufficient  to 
remark,  that  they  are  merely  directory,  and  that  neither 
the  language  in  which  they  are  couched,  nor  their  con- 
nection with  the  body  of  the  statute,  authorizes  the  con- 
elusion  which  they  are  cited  to  support.  Indeed,  as 
we  have  before  seen,  the  author's  right  vests,  at  the 
time  of  depositing  the  title  in  the  clerk's  office;  and  it 
is  nowhere  expressed,  that  this  right  shall  be  devested 
by  any  act  or  omission  whatever.  Besides,  the  publica- 
tion of  the  clerk's  record,  in  the  newspaper,  may  be  at 
any  time  within  two  months  from  the  date  thereof;  and 
the  delivering  of  a  copy  to  the  secretary  of  state,  at  any 
time  within  six  months  from  the  publication  of  the  book.  In 
the  mean  time,  tl>e  author's  right  is  vested}  his  term  has 
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commenced.     What,  then,  is  his  situation  ?    Has  he  no   June,  1808. 
remedy  for  an  invasion  of  his  right  ?  Nichols 


It  would  surely  be  going  too  far  to  say  that  he  has 
not;  the  case  would  suppose  a  wrong  without  a  re- 
medy. 

In  perfect  conformity  to  these  ideas  have  been  the 
decisions  of  courts,  and  the  opinions  of  lawyers,  in  Great 
Britain.  Thus,  though  it  is  there  made  necessary,  by 
the  statute  of  ^nne,  in  all  cases,  before  publication,  to 
enter  the  title  of  a  book  in  the  register's  book  of  the 
company  of  stationers  ;(a)  and  though  it  is  expressly 
provided  that  no  one  shall  be  made  liable  to  the  fienalty 
where  this  is  not  done,  yet,  in  such  cases,  it  is  well 
settled  that  an  action  may  be  brought,  or  an  injunction 
obtained  in  a  court  of  equity,  against  any  one  who  vio- 
lates the  right  of  an  author.  1  Bl.  Refi.  330.  2  Bl. 
Com.  Christian's  note,  57^.  4  Burr.  2380,  2381.  Indeed, 
in  this  point,  it  is  believed,  a  doubt  cannot  be  enter- 
tained. 

2.  But,  we  contend  further,  that  the  printing  which 
Xichols  claims  to  have  done,  was  a  crime,  inasmuch  as 
it  incurred  the  forfeitures  of  the  statute.  The  clause 
in  which  the  forfeiture  is  prescribed,  is  in  these  words. 
[Here  the  counsel  read  the  second  section  down  to  the 
words  ^^  shall  forfeit  "  &c.  inclusively.J  Here  it  is  ob- 
servable, that  not  the  most  distant  allusion  is  made  to 
the  lodging  of  a  copy  in  the  office  of  the  secretary  of 
state,  as  a  condition  on  which  the  forfeitures  are  given. 
But  the  statute  does  speak  of  fiublishiitg  the  clerk's  re- 
cord ;  it  prescribes  the  forfeiture  to  be  incurred  by  those 
persons  who  infringe  an  author's  right,  after  the  rccord- 

(«)  By  a  late  stalutc,  it  is  required,  that  the  whole  book,  and  every 
tolume  thereof,  be  loHged  m  ahovc  mentioned.  Utat.  15  Grn.  HI.  r 
5r».  «.  « 
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June,  1808.  i^g  tlie  title,  &c.  and  publishing  the  same.  The  expres- 
sions here  used  have  been  thought  to  countenance  the 
idea,  that  at  least,  the  publishing  a  copy  of  the   clerk's 

HuccLzs.  jgcord,  is  an  indispensable  condition.  But  if  we  look  " 
back  to  the  first  section,  to  which  the  phrase  "  publish* 
ing  the  same  as  aforesaid**  must  refer,  we  shall  find, 
that  the  only  case  in  which  publishing  the  record  is  made 
necessary,  is  where  second  terms  are  sought  to  be  se- 
cured. The  right  of  an  author  is  to  be  protected  for  % 
further  term,  provided  he  not  only  record  his  title  a  se- 
cond time,  but  publish  the  record,  as  is  elsewhere  di- 
rected. 

This,  then,  is  the  publishing,  of  which  the  statute  here 
speaks.     The   clause  which  prescribes  the  forfeiture  is 
general,  and  meant  to  embrace  each  of  the  cases,  in 
which  a  copyright  is  supposed  to  be  secured,  viz,  cases 
^  both  of  first  and  second  terms.     Publishing  the  record 

is  made  necessai7,  as  we  have  seen,  in  one  class  of  these 
cases ;  and  hence  this  language,  in  the  2d  section,  came 
necessarily  to  be  used. 

If  this  reasoning  be  correct,  the  printing,  by  Mchols, 
incurred  the  forfeitures  of  the  statute,  and  was,  of 
course,  a  crime. 

But  other  questions  have  been  raised  in  the  course 
of  the  argument,  some  of  which  were  not  expected  to 
be  agitated  here;  because  they  were  not  supposed  to 
arise  out  of  the  allegations  in  the  motion,  or  the  facts 
that  came  out  upon  the  trial  at  the  circuit. 

1.  It  is  said  that  it  does  not  appear  whether  Penny' 
tnan,  or  Hawley,  be  a  citizen  of  the  United  Utates,  or 
resident  within  the  same,  or  that  Mchols,  in  printing, 
might  not  have  acted  under  a  license,  or  authority 
derived  from  the  proprietor.     To  these  suggestions,  it 
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is  sufficient  to  answer,  tliat  the  motion  does  not  allege  June,  I8O8. 
any  misdirection  on  these  points,  as  a  cause  for  a  new  Nichols 
trial;  nor  was  there,  in  fact,  any.  The  statement  in 
the  motion  cannot  be  supposed  to  present  a  complete 
history  of  the  case;  but  it  will  be  intended  to  be  so  far 
perfect,  as  to  raise  every  question  meant  to  be  tried. 

2.  It  is  also  urged  that  the  printing  was  lawful,  be- 
cause, though  done  here,  the  books  were  to  have  been 
sold  in  JSTew Jersey.  To  this  point  is  cited  the  case  of 
Hudaon  Isf  Goodwin  v-  Patten ^  I  Root,  133.  This  was 
an  action  brought  upon  the  statute  of  this  state,  and 
the  only  question  raised  in  the  case  was,  whether  vendr 
ing  in  Connecticut,  under  the  circumstances,  was  a  vie* 
lation  of  the  right  of  the  plaintiffs.  The  court  held 
that  it  was,  and  accepted  the  verdict  on  that  ground. 
This  case  is  in  point  to  shew  that  the  penalties  of  the 
statute  are  incurred,  by  the  bare  act  of  vending;  and, 
consequently,  by  the  bare  act  of  printing.  It  esta- 
blishes, therefore,  precisely,  the  negative  of  the  pro- 
position which  it  is  cited  to  support.  And  that  print- 
ing alone  incurs  the  forfeitures  of  the  statute,  is  settled 
by  the  plainest  language,  and  by  a  long  course  of  uni- 
form decisions. 

3.  But  it  is  said  further,  that  JVichoU  nught  not  have 
known  that  the  printing  was  unlawful;  and  an  attempt 
is  made  to  assimilate  his  case  to  that  of  a  sheriff,  who 
levies  an  execution  upon  property  supposed  to  belong, 
but  not  in  fact  belonging,  to  the  debtor,  by  direction  of 
the  creditor,  under  a  promise  of  indemnification.  The 
two  cases,  however,  arc  distinguishable  in  this  material 
point,  viz.  that  in  one  case,  ignorance  of  fact  is  sup- 
posed; in  the  other,  ignorance  of  law  merely.  The 
sheriff  is  ignorant  that  the  articles  levied  on  are  the 
property  of  a  stranger;  Nichola  is  found  by  the  jury, 
under   the  direction  of  the  court,  to   havr   had   know- 
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June,  1808,  ledge  of  all  the  facts,  which  went  to  prove  the  right  of 
Nichols  Pennyvian.  The  ignorance  assumed  in  his  justification 
is,  therefore,  a  mere  ignorance  of  law.  No  case  can 
be  found  in  the  books,  where  a  bond  or  promise  of  in- 
demnity to  the  sheriff,  for  a  wilful  trespass,  has  been 
holden  good. 

By  THE  Court,  Swift  and  Smith,  Js.  dissenting. 
A  contract  to  reprint  any  literary  work,  the  copyright  to 
Avhich  has  been  secured  to  the  author,  is  void,  unless  it 
is  entered  into  with  the  consent  of  the  author,  or  his 
assignee.  And  the  printer  who  executes  the  contract 
with  a  knowledge  of  the  rights  of  the  author,  can  reco- 
ver nothing  for  his  labour. 

The  provisions  of  the  statute,  which  require  the 
author  to  publish  the  title  of  his  book  in  a  llewspaper, 
and  to  deliver  a  copy  of  the  work  itself  to  the  secretary 
of  state,  are  merely  directory,  and  constitute  no  part  of 
the  essential  requisites  for  securing  the  copyright.  The 
publication  in  the  newspaper  is  intended  as  legal  notice 
of  the  rights  secured  to  the  author,  but  cannot  be  ne- 
cessary, where  actual  notice  is  brought  home  to  the 
party,  a^  in  this  .case.  The  copy  to  be  delivered  to  the 
secretary  of  state,  appears  to  be  designed  for  public 
purposes,  and  has  no  connection  with  the  copyright. 

Nor  can  the  intent  with  which  the  work  is  reprinted, 
be  taken  into  consideration,  as  the  act  of  reprinting  is 
expressly  prohibited  by  the  statute.  And  as  it  appears 
in  this  case,  that  the  plaintiff  reprinted  the  "  Federal 
Calculator"  after  the  copyright  had  been  secured,  and 
with  actual  notice  of  the  fact,  he  could  recover  nothing 
on  that  account,  and  the  charge  of  the  court  to  the  jury 
was  correct. 

New  trial  not  to  be  granted. 
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June,  1808. 

David  Beeus  against  Moss  K.  Botsford,  and  the 
rest  of  the  Inhabitants  of  the  Town  of  Newtown. 

MOTION  for  a  new  trial.  In  indebitatus 

assumpsit   foi- 

This  was  an  action  of  indebitatus  assumfisit.  the"    defeud- 

aiits'  use,  the 

The  plaintiff  declared,  that  on  the  24th  of  October,  1791,  SedTthSan 
Elijah  Abel,  Esq.  sheriff  of  Fairfield  county,  had  an  exe-  execution  had 

^  _  .        .  been  issued  a- 

cution  in  his  hands,  directed  to  him,  in  favour  of  the  gainst  the  de- 
treasurer  of  this  state,  against  the  defendants,  for  taxes  habitaliu  oi' 
due  to  the  state,  amounting  to  more  than  2,000  dollars,  ^\^  ^°*"  "^ 
which,  on  the  15th  oi  December  following,  he  levied  on  taxes;      that 

1  r    .         1   ■      -,«.       1  .  ....  property    had 

the  property  ot  the  plaintiff,  who  was  then  an  inhabitant  been     taken 

of  JVevftonon.     That  thereupon  the  plaintiff,  with  Abram  JJ'hj'X"'    the 

Baldwin,  David  Booth,  dx^^  Za/mon  Z^oo^A,  also  inhabitants  plaintiff    had 

....  given  his   re- 

of  N'ewtown,  executed    their   receipt  to  the   sheriff,  en-  ceipt;  and  tliar 

gaging  to  deliver    said   property,  at    the   expiration   of  JJ,\gj^^^  ^JJ^^^' 

twenty  days,  at  the  sign-post,  that  the  same   mii^ht  be  "*^    •>«     had 

_  .  '^      ^         been    eventu- 

sold  on  said  execution :  That  said  property  not  being  ailycompelicd 
delivered  accordingly,  an  action  was  afterwards  instituted  n*|onev^n  ^a- 
by  the  sheriff,  on  the  receipt,  and  a  judo-ment  recovered  tisfaction  of 
thereon  for  612/.  8«.  11  l-4rf.  damages,  and  5/.  3«.  3c/.  the  nial,  evi. 
costs,  for  which  execution  issued:  That  this  execution  p^uced^"of 
remained  unpaid,  and   said  luxes  uncancelled  by  the  de-  *"   execution 

'  againsttlieco/- 

fendants,  until  the  1st  oi  January,  1806,  when  the  plain-  lector.    Held, 

tiff,  at  the  special  instance  and  request  of  the  defendants,  „„"    maurial 

paid  to  the  sheriff  the  sum  of  2,OuO  dollars,  in  satisfac-  variance. 

lion    of  said  taxes  and    the    last-mentioned    execution.     The  issuing 

The  declaration  then  concluded  in  the  common  form  of  by   the  trea- 

indebitatua  aatumfisit.  ^'t'f'^  '^^  .^•'« 

'  state    af^amst 

the       inhabi- 

The  defendants    pleaded  uon  aaiumfiarrunt ;   and    the  ^^^'    "*    ,* 
^  town  may  be 

plaintiff  obtained  a  verdict.     The  defendants  then  moved  pnjvcd  by  pa- 
rol. 

It  is  tmnccessarr  to  prove  the  cxtttencc  ora  d2t(r«i»  againit  the  collector,  in  or- 
der to  let  in  proof  of  one  againit  the  •electiacii. 
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June,  1808.    the  couit  to  set  aside  the  verdict,  and  grant  them  a  new 
trial,  on  the  following  grounds : 

V. 

BoTSFOED.  j^  fj^j^gj  Qj^  ^Yie  trial,  the  defendants  proved,  by  a  copy 
of  the  receipt,  that  the  execution  on  which  the  property 
mentioned  in  the  declaration  was  taken,  was  an  execu- 
tion "  against  Jbram  Baldwin,  collector  of  state  taxes 
for  said  Wew^oww."  The  plaintiff  then  offered  the  de- 
position of  Elijah  Abel,  the  sheriff,  to  prove  that  the 
execution  on  which  said  property  was  taken  and  re- 
ceipted, was  not,  in  fact,  an  execution  against  Baldivirij 
but  was  an  execution  against  the  town  of  NeHutcwn.  To 
this  evidence  the  defendants  objected ;  but  the  court  ad- 
mitted it. 

2.  That  on  the  trial,  the  plaintiff  also  offered  in  evi- 
dence an  execution  against  the  selectmen  of  the  town  of 
Nfwtown.  To  this  the  defendants  objected,  and  claimed, 
that  an  execution  against  Baldnvin,  the  collector,  ought 
first  to  be  produced.  The  court  overruled  the  objection; 
and  said  execution  against  the  selectmen  was  admitted, 
without  the  production  of  any  execution  against  the  col- 
lector. 

3.  That  on  the  trial,  the  plaintiff  also  offered  parol 
evidence  to  prove  that  an  execution  had  issued  against 
the  town  of  ■N'e'wtoivn,  and  that  the  same  was  lost,  or 
mislaid,  without  proving,  by  record  evidence,  that  such 
execution  had  issued;  to  which  the  defendants  objected ; 
but  the  court  overruled  the  objection,  and  admitted  the 
evidence  offered. 

4.  That  the  court  mistook  the  law  in  their  charge  to 
the  jury:  First,  because  the  presiding  judge  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  if  they  should 
find  th^e  receipt  was,  in  fact,  given  for  property  taken 
on  an  execution  against  said  town,  and  the  amouiK  paid 


SUPREME  COURT  OF  ERRORS-  16  i 

by  the  plaintiff:  Secondly,  because  his  honour  instruct-    June,  I8O8. 
cd  them  that  it  was   immaterial  whether  the  property      bTers 
taken,  and   receipted  by  the  plaintiff,  was  property  be-  ▼• 

longing  to  the  plaintiff,  or  to  said  town,  provided  they 
found  that  the  plaintiff  had  received  no  indemnity  from 
such  property,  but  had  been  compelled  to  pay  the  ex- 
ecution with  his  own  money:  And,  thirdly,  because  his 
honour  also  instructed  the  jury,  that  though  it  ap- 
peared in  evidence,  that  Zalmon  Booth.,  one  of  the  re- 
ceiptmen,  had  paid  a  part  of  the  execution  as  well  as 
the  plaintiff,  it  was  not  necessary  for  the  plaintiff  to 
have  joined  him  as  a  party  in  the  suit ;  and  that  each 
who  had  paid,  might  sue  separately. 

The  several  questions  arising  on  the  above  state- 
ment, were  reserved  for  the  opinion  of  the  nine  judges. 

Gould.,  in  support  of  the  motion. 

1.  The  plaintiff  has  stated,  as  the  ground  of  his  reco- 
very, that  he  has  given  a  I'cceipt  of  property,  and  has 
ultimately  paid  money  on  an  execution  against  the  toivn 
of  JVexotown.  From  the  face  of  the  receipt  given  in 
evidence,  it  appeared  that  the  execution  was  against 
jlbram  Baldwin.,  collector.  There  is,  then,  a  variance 
between  the  declaration  and  the  evidence.  Is  not  this  a 
marfr/fl/ variance,  and  of  course  fatal?  If  the  execution 
was  against  the  town,  the  plaintiff's  remedy  is  against 
the  town  ;  but  if  the  execution  was  against  the  collector, 
then  the  money  was  paid  for  the  collector's  use,  and 
the  plaintiff  must  look  to  the  collector  for  his  recom- 
pense. Suppose  I  sue  ji.  for  money  paid  on  his  note 
to  B.;  and  the  evidence  produced  is  of  money  paid  on 
the  defendant's  note  to  C. — is  my  declaration  supported? 
But  that  is  a  case  less  strong  than  the  principal  onej 
for  in  that,  the  right  person  would  be  sued,  but  in  this, 

the    wrong.      SaTnrT.    <•.  /.,    v.   !^ir.Uh.   1   ni.     Tir*}.     1101., 
VoT.  ITT 
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June,  1808.    and  Briatoiv  v.    Wright  et  al.^  Doug.  665.,  are  in  point. 
^       ,      Wher*   special  grounds   of  action  are  stated  in  the  dc- 
*•  claration,  no  other  ground  can  be  taken  at  the  trial. 

BOTSFORD. 

2.  Another  ground  for  the  motion  is,  that  an  execu- 
tion was  admitted  in  evidence  against  the  selectmen, 
before  any  was  shown  against  the  collector.  The  statute 
tit.  135.  c.  1.  s.  4.  provides,  that  if  the  collector  shall 
neglect  to  pay  over  to  the  treasurer,  and  settle  with  him 
for  the  tax,  the  treasurer  shall  issue  a  distress  against 
such  collector.  Sect.  5.  directs,  that  in  case  of  a  return 
of  non  est  inventus^  or  a  commitment  of  the  collector, 
the  treasurer  shall  issue  a  distress  against  the  goods  or 
estate  of  the  selectmen.  Now,  if  no  distress  had  been 
issued  against  the  collector,  or  if  one  had  been  issued 
and  had  been  returned  satisfied,  clear  it  is,  that  the 
treasurer  would  not  be  authorized  to  issue  one  against 
the  selectmen,  and  if  he  attempted  to  do  so,  his  act 
would  be  irregular  and  nugatory.  The  execution  against 
the  collector  should  have  been  produced  for  another 
reason.  Because,  if  it  should  appear  to  have  been  re- 
turned sathjitd,  the  collector,  and  not  the  plaintiff, 
would  be  entitled  to  recover  against  the  town.  It  would 
show,  that  the  money  paid  by  the  plaintiff  was  not 
paidybr  the  use  of  the  town. 

3.  The  court  mistook  the  law  in  admitting  parol  evi- 
dence that  an  execution  had  issued  against  the  town. 
The  issuing  of  an  execution  can  only  be  proved  by  the 
record.  The  loss  of  an  execution  may,  indeed,  be  pro- 
ved by  parol;  but  it  would  be  absurd  to  receive  such 
proof,  until  it  had  been  shown,  by  proper  evidence, 
that  one  had  been  issued. 

4.  The  last  ground  of  the  motion  was  concisely  stated, 
but  not  relied  upon. 
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Daggett y  contra.  June,  1808. 

Beers 
1.  Though  there  was,  in  fact,  a  literal  variance  be- 
tween the  declaration  and  the  receipt  given  in  evidence, 
yet  we  contend  that  this  was  wholly  unimportant,  as 
the  allegation  which  it  was  offered  to  prove  might  be 
rejected  as  surplusage.  This  was  an  action  of  indebi- 
tatus afmumfisit  for  money  paid,  laid  out  and  expended 
to  the  defendants'  use.  To  entitle  himself  to  a  reco- 
very, it  was  only  necessary  for  the  plaintiff  to  show  that 
he  had  been  compelled  to  pay  money  for  the  benefit  of 
the  defendants,  and  with  their  consent.  The  mode  in 
which  he  was  compelled  to  pay  was  immaterial.  The 
doctrine  of  Savage  v.  Smithy  and  Brintow  v.  Wright^  has 
been  overruled  by  the  sufireme  court  of  the  United  States, 
in  the  case  of  Wilson  v.  Codman'a  Executor,  3  Crunch, 
209,  In  De  Forest  v.  Brainer^d  2  Day,  528.,  there  was 
in  fact  a  variance  between  the  declaration  and  the  proof; 
but  the  court  held,  notwithstanding,  that  the  declaration 
was  supported. 

[Swift,  J.  In  that  case,  the  court  did  not  considei 
themselves  as  departing  from  the  principle  of  Briatow  v. 
Wright.  They  considered  a  contiiiuance  of  the  party  in 
office  as  equivalent  to  an  a/i/iointment.  Trumbull,  J. 
agreed  in  this  explanation.J 

The  property  of  the  defendant  was  taken  to  satisfy 
an  execution  against  Jhram  Baldwin,  the  collector.  It 
was  also  taken  to  satisfy  an  execution  against  the  select- 
men. There  can  be  but  one  satisfaction.  The  satis- 
faction of  one  is  the  satisfaction  of  the  other.  Property 
taken  to  satisfy  one  is  taken  to  satisfy  the  other.  There 
was,  then,  substantially,  no  variance,  admitting  that  the 
allegation  in  question  was  one  which  it  was  necessary 
to  prove :  so  that  Dr  Forest  v.  Brainerd,  as  explained, 
is  still  an  authority  in  our  favour. 
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June,  1S08,        2.  It  was  not  necessary  for  the  plaintiff  to  produce  an 
„  execution  against  the  collector,  because  that  against  the 

selectmen  counts  upon  an  execution  previously  issued, 
and  returned,  against  the  collector.  Tlie  execution 
against  the  selectmen,  of  itself  proves  an  execution, 
against  the  collector. 

But  we  contend,  that  it  was  not  necessary  'for  the 
plaintiff  to  prove  any  thing  more  than  an  execution 
against  the  town.  It  is  enough  for  an  officer  to  show  his 
execution.  Can  more  be  required  of  him  who  has 
paid  it  ? 

3.  A  very  satisfactory  answer  may  be  given  to  the 
third  objection,  -viz.  that  no  record  is  kept  by  the  trea- 
surer of  the  issuing  of  a  distress,  or  execution.  He  is 
not  a  recording  officer.  A  certificate  of  the  treasurer  is 
not  evidence:  or,  if  so,  as  it  is  not  a  record,  nor  an 
exemplification  of  a  record,  it  is  still  parol. 

In  the  last  place,  we  contend  that  if  all  these  points 
are  against  us,  the  case  is  such  that  no  new  trial  will  be 
granted.  The  plaintiff  has  paid  his  money,  and  he  must 
have  it  reimbursed.  The  court  and  jury  have  come  to 
a  right  result.  Substantial  justice  has  been  done.  The 
court  will  not  grant  a  new  trial,  for  a  mistake  in  point 
of  law,  against  the  honesty  and  equity  of  the  cause. 
Smith  v.  Page.,  2  Salk.  644.  Ueerly  v.  The  Duchess  qf 
Mazarine,  2  Salk.  646. 

Gould  was  heard  at  length  in  reply. 

By  the  CouRT.(a)  By  the  statute  entitled  "  An  act 
providing  for  the  collection  and   payment  of  rates  and 

(a)  Mitchell,  Ch.  J.  Iiaving  an  estate  in  A'trwtown  subject  to  tax- 
ation, and  Kdmond,  J,  being  an  inhabitant  of  that  town,  declined 
sitting  in  this  cause. 
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tpxes,"  it  is  enacted,  that  on  neglect  of  a  collector,  the    June,  1808. 
treasurer  shall  issue  a  distress   or  warrant  agaiiist  him.       Beers 
for  the  amount  due;  on    return   of -that  unsatisfied,  he    „^    ^'^ 

'  ^  UOTSFORD. 

shall  issue  a  distress  against  the  goods,  &c.  of  the  se- 
lectmen ;  and  on  return  of  that  unsatisfied,  he  shall 
issue  a  distress  for  the  sum  due,  and  all  charges,  against 
the  goods  and  chattels  of  the  inhabitants  of  the  to\vn; 
and  the  several  towns  are  made  responsible  for  the  full 
amount  of  their  proportion  of  the  state  taxes. 

By  the  statute,  then,  the  treasurer  issues  the  several 
warrants  or  executions  in  succession,  without  the  inter- 
ference of  any  court.  Of  course,  record  evidence  does 
not  exist  that  all  or  either  have  issued.  The  proof  rests 
wholly  in  parol.  From  the  nature  of  the  case,  none 
other  could  exist.  The  minutes  of  the  treasurer,  if  he 
made  any,  must  be  shown  by  parol.  It  was  proper, 
then,  to  admit  the  parol  evidence  offered,  respecting  the 
issuing,  the  levy,  and  the  loss  of  the  executions  in  ques- 
tion. And  proof  that  an  execution  had  issued  against 
the  town  was,  at  least,  ftrimd  facie  evidence  that  an 
execution  had  previously  issued  against  the  collector, 
and  against  the  selectmen. 

This  is  substantially  an  action  to  recover  money  ad- 
vanced by  the  plaintiff,  at  the  request,  and  to  the  use 
of  the  defendants.  More  is  evidently  slated  in  the  de- 
claration than  was  necessary.  To  entitle  the  plaintiff  to 
a  recovery,  it  must,  indeed,  appear,  that  the  execution 
which  was  levied,  and  which  he  paid,  was  in  fact  an  ex- 
ecution against  the  town.  The  evidence  of  this  fact  is 
opposed,  on  the  part  of  the  defendants,  by  the  receipt 
of  the  property  on  an  execution  against  the  collector. 
Yet,  as  the  existence  of  an  execution  against  the  town 
presupposes  an  uncancelled  execution  against  the  col- 
lector, and  that  he  is  eventually  responsible  for  the 
whole;  it  is  possible  the  r«;rcipt  niav  huve  I)rcn    impro 
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June,  1808.  pei'ly  drawn.  When  evidence  is  thus  apparently  contra- 
Beers  dictory,  ynd  yet  is  capable  of  satisf:  ctory  explanation, 
it  is  the  peculiar  province  of  the  jury  to  decide.  In  the 
direction  to  the  jury  on  this  point,  we  perceive  nothing 
improper;  nor  do  we  conceive  it  could  affect  the  right 
of  the  plaintiff  to  recover,  whether  the  property  re- 
ceipted was  originally  his,  or  belonged  to  the  town,  pro- 
vided it  appeared  he  was  not  indemnified  out  of  the 
property.  And  though  others  may  have  advanced  mo- 
ney to  the  town  on  the  same  execution,  the  contract  of 
indemnity  is  several  as  well  as  joint. 

We  are,  therefore,  of  opinion,  that  the  direction  to 
the  jury  on  the  several  points  stated  was  legal  and 
proper ;  and  the  facts  thus  submitted  to  their  consider- 
ation were  the  material  facts  alleged ;  and  being  found, 
arc  sufficient  to  show  the  right  of  the  plaintiff  to  re- 
cover. 

New  trial  not  to  be  granted. 


William  Hillhouse  agai7ist  Levi  Chester. 


The    K-axira      MOTION  for  a  new  trial. 

aeisina    facit 
■stipiiem      has 

never  been  a-      This  w^as  an  action  of  ejectment  for  a  valuable  real 

Copied  in  this  .  ■' 

State;   but  on  estate  in  Montville. 

the    <Itath    of 

the    ancestor, 

the  descent  is  cast  upon  the  heir,  without  any  reference   to  the  actual  seisin  of  such 

ancestor. 

By  the  statute  of  distributions,  previous  to  the  revision  in  17S4,  real  and  personal 
property  were  placed  upon  tiie  same  footing;  and  the  term  "  Jiext  of  kin''  had  the  same 
meaning,  whetherused  with  reference  to  one  or  the  otlier.  When  used  witli  reference 
to  real  estate,  it  never  meant  tliose  only  of  the  blood  of  the  Jirst  purchaser. 
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At   the   trial,   the   general  issue  being  pleaded,  the  June,  t808. 
jury,    pursuant   to  the  direction  of  the    court,  found   a  hillhouse 
verdict  for  the  defendant. 


Chester. 


The  plaintiff  moved  for  a  neAv  trial.  The  case,  as  it 
appeared  at  the  trial,  and  as  stated  in  the  motion,  was 
as  follows:  The  Rev.  James  Hillhouae^  being  seised  of 
the  premises,  died  in  1740,  leaving  two  sons,  of  whom 
the  plaintiff  is  one,  and  a  daughter,  Rachel.  The  pre- 
mises were  set  off  to  her,  as  her  share  of  her  father's 
estate.  In  1753  she  was  married  to  Josefih  Cheater. 
They  had  issue  a  daughter,  Mary,  in  1754.  Rachel 
died  soon  after  the  birth  of  Mary.  Mary  died  in  1765, 
without  issue,  under  the  age  of  twelve  years.  Josefih 
Cheater,  on  his  marriage,  became  seised  in  right  of  his 
wife ;  and,  on  the  birth  of  Mary,  as  tenant  by  the  cur- 
tesy. In  January,  1801,  he  conveyed  the  premises  to 
the  defendant,  and  died  in  August,  1804.  On  his  death, 
the  defendant  entered,  and  remains  in  possession.  The 
plaintiff  claimed  title  as  heir,  and  next  of  kin  of  the 
blood  of  the  ancestor  from  whom  the  estate  came. 

Daggett  and  W.  Hillhouse,  for  the  plaintiff. 

1.  We  contend,  that  Mary  Chester  was  never  seised 
of  this  estate  so  that  a  title  can  be  derived  from  her. 
The  common  law  maxim,  that  aeisina  facit  stifiiteitiy 
which  has  been  recognised  by  every  jurist  from  the 
author  of  Flcta  to  Blackstone,  is  decisive  against  the  de- 
fendant's claim.  This  seisin  implies  not  merely  a  right 
to  enter,  but  an  actual  entry.  The  ancestor  nmst  have 
had  a  seisin  in  deed;  for  if  he  had  a  seisin  in  law  only, 
it  is  not  sufficient  to  transmit  his  estate  to  his  heir. 
Flcta,  I.  6.  c.  2.  s.  2.  Co.  lAtt.  11.  b.  15.  a.  H.  11.  C.  JL. 
r.  1 1 .  1  Bl.  Com.  209.  But  Mary  was  not  seised,  nor 
indeed  could  be;  for  all  tlic  time  during  her  life,  the 
rrceholfl  wa.s  in  her  father,  J'Jic/ih   Cheater,  as  tenant  by 
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June,  1808.     the  curtesy.     But  if  the  defendant  cannot  derive  a  title 
HiLLHousE  f''"*^  Mary,  he  has  none.     He  does  not  claim  to  be  heir 
„     ^'  to  Rachel. 

CHKSriR. 

2.  But  however  this  point  may  be  decided,  we  con- 
tend, in  the  next  place,  that  by  the  statute  under  which 
this  descent  was  cast,  real  estate  derived  from  an  ances- 
tor is  to  descend  to  those  only,  who  are  of  the  blood  of 
that  ancestor. 

Conveyances  and  grants  of  lands,  with  us,  are,  and 
always  have  been,  to  the  grantee,  and  to  his  heirs  and 
assigns,  for  ever.  These  terms,  which  have  been  im- 
memorially  adopted,  and  sanctioned  by  the  law,  desig- 
nate the  extent  of  the  tenure.  To  his  assigns,  implies 
a  power  of  disposition;  and,  to  his  heirs,  is  a  guaranty 
of  the  property  (if  iiot  disposed  of)  to  those  who  stand 
in  the  relation  of  heirs  to  the  purchaser,  or  patentee. 
There  have  been  different  opinions  respecting  the  origin 
of  these  rights ;  some  have  considered  them  merely  as 
of  positive  institution.  "  But  this  opinion,"  says  Judge 
Swift,  {Syst.  vol.  1.  232,  235.)  "  cannot  be  well  founded; 
for  when  a  man  has  acquired  an  exclusive  right  to  a  cer- 
tain thing,  and  added  to  the  value  of  it  by  his  own  la- 
bour, it  is  consonant  to  nature  that  he  should  determine 
who  should  enjoy  the  property,  which  he  can  enjoy  no 
longer.  And  in  case  of  his  dying  without  a  will,  that 
his  estate  should  descend  to  his  nearest  relations."  It 
is  a  truth,  attested  by  the  concurrent  feelings  of  man- 
kind, that  every  person  has  a  natural  right  to  dispose  of 
the  estate  he  has  acquired ;  and  that,  on  liis  decease, 
without  manifesting  his  intentions,  it  should  descend  to 
relatives,  in  preference  to  strangers;  arising,  not 
merely  from  the  presumption  that  such  would  be  the 
wish  of  the  acquirer,  but  from  the  mutual  obligations  of 
kindred. 
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The  property  in  question  descended  from  the  Rev.  June,  I8O8. 
James  Hillhouae,  (the  father  of  the  plaintiff,)  who  was  Hii.lhouse 
the  first  purchaser;  between  whom  and  Josefih  Cheater^  ^' 

or  the  defendant,  there  never  was  the  least  affinity  of 
blood  whatever.  And  yet  the  defendant  claims,  that  this 
estate  came  to  him,  or  to  Josefih  Chester^  by  descent. 
Strange  doctrine  of  descents  !  If  such,  indeed,  be  the 
rule,  it  must  be  different  from  any  known  in  the  free 
and  established  systems  of  ancient  or  modern  jurispru- 
dence. 

The  following  are  extracts  from  Sir  William  Jones's 
translation  "  of  the  speeches  of  Isxus^  concerning  the 
succession  to  property  in  jit  hens.'* 

"  All  genuine,  unadopted  citizens  may  devise,  provi- 
ded they  have  no  legitimate  children,  and  be  not  disabled 
by  lunacy,  £cc.  nor  under  duress. 

"  The  wills  of  such  as  have  legitimate  sons  shall 
stand  good,  if  such  sons  die  before  their  age  of  sixteen 
years.  If  a  man  have  legitimate  daughters,  he  may  de- 
vise, on  condition  that  the  devisees  take  them  in  mar- 
riage. Adopted  sons  shall  not  devise  the  property  ac- 
quired by  adoption;  but  if  they  have  legitimate  sonS| 
they  may  return  to  their  natural  family.  If  they  do  not 
return,  the  estates  shall  go  to  the  heirs  of  those  who 
adopted  them. 

"  No  adoption  by  a  man,  who  has  legitimate  sons 
born,  shall  be  valid. 

«  If  a  citizen  die  intestate,  and  leave  daughters,  the 
nearest  kinsmen,  who  marry  them,  shall  Inherit;  but  \i 
he  die  childless,  his  brothers  by  the  same  father,  shall 
be  his  heirs.  Males,  and  the  children  of  males,  shall 
be   preferred,  although  in  a  remoter  degree,  provided 

Vol..  m.  -r 
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June,  1808.   they  belong  to  the  same  branch,"  kc.     H.   H.  C.  L. 
„  2.  81.  nole. 

V. 

Chester.  ^^  ^  preceding  part  of  the  same  note,  it  is  said,  that 
those  who  married  the  daughters  (under  the  last  of  the 
foregoing  clauses)  should  not  have  the  estate,  unless 
the  daughters  were  living:  so  that  they  took  the  estate 
merely  in  right  of  their  wives.  They  were  likewise  to 
be  the  nearest  kinsmen  of  the  intestate.  The  savings 
that  the  brothers  should  be  "  by  the  same  father,"  and 
that  the  males  who  inherited  should  "  belong  to  the  same 
branch,"  show,  that  the  blood  was  regarded,  and  that 
the  half  blood  could  not  inherit,  unless  they  belonged 
to  the  same  branch;  that  is,  were  of  the  blood.  Their 
refmrd  for  the  blood  is  further  evinced  by  their  restricting 
the  power  of  devising;  the  object  and  eflFect  of  which 
was  to  keep  the  estate  in  the  blood:  and  by  the  provi- 
sions that  the  devisees  should  marry  the  daughters  of 
the  devisor;  and  if  those  who  came  in  by  adoption  did 
not  return,  the  estate  should  go  to  the  heirs  of  those 
who  adopted  them.  In  a  subsequent  note,  (p.  83.)  respect- 
ing the  Roman  or  civil  law,  it  is  observed:  "  The  suc- 
cession to  the  estates  of  intestates,  was  one  of  the  most 
uncertain  points  of  the  Roman  law.  The  distribution 
which  had  for  some  time  prevailed,  took  a  different 
turn,  and  that  even  while  the  emperor  was  compiling 
his  body  of  laws;  for  the  system  of  the  novels  (the 
CXVIII.  particularly)  defeats  the  doctrine  laid  down  in 
several  of  the  titles  of  the  third  book  of  the  Institutes, 
where  the  point  was  considered  and  meant  to  be  esta- 
blished." 

This  uncertainty  arose,  and  will  always  arise,  from 
arbitrary  power.  After  the  ai>o}ition  of  the  consular,  and 
the  intro.duction  of  the  imperial  government,  everything 
depe -ded  on  the  will,  or  edict  of  a  despotic  and  often 
depraved  head.     A  singular  feature  in  this  system   was. 
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that  the   parents,    or   either  of  them,    took  the   estate    juae,  1808. 
equally    with   the  brothers  and  sisters  of  the   deceased,  j£  , 
We  shall  not  be  surprised  at  this,  but  rather  that  the  pa-  ^ 

•  C II  E  S  1*  £  Tl 

rents  did  not  take  the  whole,  when  wc  are  told,  that  by 
the  law  of  the   twelve  tables,  fathers  had  the  power  of 
life  and  death  over  their  children,  and  might  sell  them. 
As  this   rule  speaks  of  the  succession  of  both  parents, 
it  must  refer  to  property  acquired^  and  not  coming  to 
the  child  by  descent.     Another  rule  in   the   same   code 
(as  laid   down  2  H.  H.  C.  L.  87.)  providing  that  where 
there  were   no  brothers  and  sisters,  ex  utrisque  fiarenti- 
bus  conjunctiy  nor  any  of.  their    iminedi.tte   descendants, 
the   half-blood    should   succeed,  undoubtedly   applied  to 
property  pu  rcliaaed  or  acquired;  for  the  terms  ex  ulrisque 
/larentibus  conjuncti,  imply  a  reference  to,  and  prefierence 
of  biood.     "  According  to  the  laws  of  N'ormandij"  says 
Sir    M.   Hale,  (//.    C.   L.   c.    11.)  "  if   lands   descended 
from  the  part  of  the  father,  they  could  never  resort,  by 
descent,  to  the  line  of  the  m'jther.     But  in  case  of  pur- 
chases by  the  son,  wlio   died  without  issue,  for  want  of 
heirs  of  the  part  of  tiic  father,  it  descended  to  the  heirs 
of  the   part  of  the  mother."     Respecting  the  rule,  that 
^^fratrea  consanguineiy  ex  codem  fiatre.,  sed  diversa  matre, 
shall   t^ke   by   descent,    together  with   the  brothers,  ex 
utroque  conjuncti,   upon    the  death   of  such   brothers," 
Hale  says,  (p.  94  )  '*  But  quccre  hereof,  for  it   seems   a 
mistake.   As  1  take  it,  the  half-blood  hinders  the  descent 
between   brothers  and  sisters,  by   their   law  as  well  as 
ours."     This  rule,  undoubtedly,  refers  to  estates  by  pur- 
chase, or  by  descent  where  the  half-bluod  was  from   the 
common  ancestor.     In  the  first  case,  there  would  be  no 
great,  and   in   the    last,  not  any,  impropriety  in  the   ad- 
mission of  the  half-blood. 

Indeed,  in  considering  the  systems  of  descent  which 
have  heretofore  existed,  or  which  now  exist,  various 
mistakes  and  misapprehensions  arise  from  our  not  dis- 
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June,  1808.  tinguishing   where    the    rules  of  inheritance  apply  to 
,-  estates  acquired  by   hurchase,  or   to  those    which   come 

HlLLHOUSE  ^  ..... 

▼•         by    descent.     By   adverting  to  this  distinction,  and  with 

C^  H  £  S 1*  E  R 

the  qualifications  before  referred  to,  we  shall  find  the 
rights  of  the  blo(jd  have  been,  and  are,  universally  re- 
spected. 

The  principles  of  inheritance  have  been  adopted  by 
civilized  nations,  not  merely  from  a  regard  to  private 
right,  but  from  considerations  of  public  expediency. 
They  are  po.werful  motives  to  industry;  they  attach  in- 
dividuals most  strongly  to  soci'ety.  The  patrimony  of 
our  ancestors  is  dear  to  us,  because  it  was  their  patri- 
mony. It  is  the  bond  of  union;  it  is  the  beginning  of 
the  love  of  our  country ;  and  has  been  the  favourite 
theme  of  the  poet  and  the  patriot  in  every  age;  who 
have  spoken  in  the  most  expressive  terms  of  their  na- 
tive soil,  because  it  was  the  land  of  their  fathers. 

Ages  before  the  dawn  of  Grecian  literature,  or  the 
rise  of  the  Roman  power,  the  Almighty  himself  esta- 
blished the  rights  of  inheritance.  The  scripture  speaks 
of  the  land  of  Canaan,  as  the  patrimony  of  the  children 
of  Israel,  because  it  was  given  to  Abraham  for  a  pos- 
session :  although  the  period  of  many  generations  had 
elapsed  after  Jacob  and  his  sons  first  sojourned  in  Egyfit^ 
to  the  time  when  their  descendants  returned  to  claim 
the  inheritance  of  their  fathers. 

That  this  was  not  merely  a  national  claim,  but  that 
there  were  rights  which  appertained  to  the  individuals  of 
the  family  to  which  the  inheritance  was  annexed,  is 
evinced  in  the  case  of  Zelojihehad* s  daughters,  recorded 
in  the  27th  chapter  of  Numbers,  which  merits  at- 
tention, as  no  cause  determined  by  any  human  tribujial, 
can  claim  an  equal  solemnity  of  decision.  "  Then  came" 
(it  is  said)  "  the  daughters  of  Zelofihehad,  and  they  stood 
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before  Moses  and  before  Eieazer,  and  before  the  princes,  June,  18O8. 
and  before  all  the  congregation,  saying:  "  Our  father  Hillhouse 
died  in  the  wilderness  in  his  own  sin,  nor  was  he  in  the  ^- 

f HESTER 

company  of  Korah" — [that  is,  he  was  guilty  of  no  act  of 
rebellion  by  which  he  forfeited  his  birthright]  "  why 
should  the  name  of  our  father  be  done  away  because  he 
has  no  son  ?" 


As  by  the  rule  excluding  the  daughters,  the  name  of 
the  deceased  would  be  done  away,  the  question  was  im- 
portant. *'  And  Moses  brought  their  cause  before  the 
Lord.  And  the  Lord  spake  unto  Moses,  saying:  The 
daughters  of  Zclo/ihehad  speak  right ;  thou  shalt  cause 
the  inheritance  of  their  father  to  pass  unto  them." 

On  this,  the  general  and  abiding  rules  of  inheritance 
are  thus  given :  "  If  a  man  die,  and  have  no  son,  then 
ye  shall  cause  his  inheritance  to  pass  unto  his  daughter. 
And  if  he  have  no  daughter,  then  ye  shall  give  his  in- 
heritance unto  his  brethren.  And  if  he  have  no  bre- 
thren, then  ye  shall  give  his  inheritance  unto  his  father's 
brethren.  And  if  his  father  have  no  biethren,  then  yc 
shall  give  his  inheritance  unto  his  kinsTnan,  toho  is  next 
to  him  of  his  family,  and  he  shall  possess  it."  These 
rules  do  not  appear  to  have  been  founded  on  any  politi- 
cal considerations,  but  on  the  rights  of  the  parties,  ari- 
shig  from  the  ties  of  kindred,  as  it  was  politically  in- 
different whether  the  descent  was  to  one  individual,  or 
another,  of  the  same  tribe. 

A  subsequent,  which  may  be  considered  a  national, 
ordinance,  (as  in  the  36th  chapter,)  restricts  the  mar- 
riage of  an  heiress  "  unto  one  of  the  family  of  the 
tribe  of  her  father" — "  That  the  children  of  larael"  (it 
is  said)  "  may  enjoy  every  man  the  inheritance  of  his 
fathers." 
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June,  180«.       The  rights  of  inheritance,  then,  are  not  only  founded 
Hir.LHousE  "^  nature,  but   (according  to  the  above  and  other  passa- 
p     ^'  ges  of  inspiration)   have   received   the   sanction  of  the 

Almighty. 

The  foregoing  table  is  the  foundation  of  the  common 
law  rules,  and  of  our  diflferent  statute  rules  of  descent. 
By  thut  table,  the  rule  is,  that  on  failure  of  children,  the 
inheritance  shall  be  given  to  brethren  of  the  deceased; 
on  failure  of  these,  to  his  futher's  brethren;  on  failure 
of  these,  to  his  kinsman  who  is  next  to  him  of  his  family. 
By  our  statute,  as  it  stood  before,  aiid  on  the  revision 
of  1750,  under  which  the  present  question  arises,  the 
rule  is,  that  the  estate  shall  be  distributed  to  the  chil- 
dren, &c.  and  on  failure  of  these,  to  the  next  of  kin. 

"  His  kinsman  who  is  next  to  him  of  his  family  "  and 
"  n^'xt  of  kin,"  are,  we  conceive,  synonymous  terms, 
when  applied  to  the  rights  of  inheritance.  This  was  the 
opinion  of  Sir  Edward  Coke.,  who,  in  3  Refi.  40.,  speak- 
ing of  descents,  quotes  the  case  of  Zelofihehad's  daugh- 
ters; where  he  thus  renders  in  Latin  the  concluding 
part  of  the  table — "  sz«  autcm  nee  patruos  habuerit;** 
and  if  his  father  have  no  brethren,  "  dabitur  hcereditas 
his  qui  ti  proximi  sunt" — the  inheritance  shall  be  given 
to  those  who  are  next  to  him,  or  who  are  next  of  kin. 
And  the  injunction,  with  which  the  rules  of  descent  are 
closed,  he  renders  "  erit  que  hoc  fliis  Israel  sanctum  lege 
fierfietua" — and  this  shall  be  sanctioned  or  sealed  to  the 
children  of  Israel  by  a  perpetual  law.  This  law  he 
e-alls  a  general  law,  "which  extends"  (he  says)  "  not  only 
to  the  said  particular  case,  but  to  all  other  inheritances, 
to  all  persons,  and  at  all  times." 

That  the  divine  law  may,  in  many  respects,  be  consi- 
dered as  a  general  law,  to  regulate  the  civil,  as  well  as 
the  moral  conduct  of  mankind,  has  been   the  opinion  of 
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many  respectable  writers,  as  well  as  of  Coke^  that  source   June,  I8O8. 

and    fountain   of   legal  science.     When   any   principle,  h^l^I^^u,, 

contained  in  that  code,  does  not  originate  from  the  pe-    ,     '^• 

-  .         .      Chester. 

culiar  situation  and    economy   of  the   Jewish    nation,  it 

ought,  from  the  authority  of  the  divine  lawgiver,  to  have 
a  leading  influence.  As  the  rule  of  descent  here  no- 
ticed did  not  originate  from  any  political  considerations, 
it  must  have  resulted  from  natural  fitness  and  pro- 
priety. 

Although  our  former  statutes,  as  well  as  the  statute 
in  question,  made  use  of  the  term  next  of  kin,  which  is 
nearly  similar  to   the   term  used  in  the  English  statute; 
yet  we   are  not  to  suppose,  thar  the  framers  of  our  sta- 
tute were  ignorant  of  the  import  of  the  term  when  ap- 
plied   to   the  rights  of  inheritance.     It    was    probably 
adopted  because  it   was   in  analogy  to  the  divine  rule. 
This  is  corroborated  by  the  provision,  which  allotted  a 
double  portion  to  the  eldest  son,  in  which  the  two  tables 
compare;  and  where  the   statute   rule   was   confessedly 
taken   from    the    scripture.     The  presumption   of   this 
conformity   is   further  corroborated  by  the  known  vene- 
ration   of  our   ancestors  for  the  divine  code.     This  ap- 
peared in  all  their  legislative  and  jtidicial  proceedinjgs; 
and  is  acknowledged  by  an  express  statute,  commonly 
called  the  Declaration  of  Rights:   which,  in  the  revision 
of  1750,  and  in  all  the  previous  revisions,  was  the  first 
statute  in  the  book.     By  this,  it  is  enacted,  "  That  no 
man's  goods  or  estate  shall  be   taken  away  from  him,  or 
any  way  endamaged,  unless  it  be  by  virtue  or  equity  of 
some  express  law ;  or  in  case  of  the  defect  of  such  law 
in  any  particular  case,  by  some  clear  and  plain  rule  war- 
ranted by  the  word  of  God."     This  is  an  explicit  recog- 
nition of  the  authority  of  the  divine   law,  which  is  ac- 
knowledged  as  the   law   paramount,  in  all  questions  of 
difficulty  or  of  doul)t,  arisimi:  from  the  defect  of  any  par- 
tif.nlar  law. 


Chester. 
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June,  1808.        If  fi'om  the   foregoing  reasoning,  and  from  what  may 
«T,  rLT.,e„   hereafter   be    submiited,  the  court  are  of  opinion,  that 

ill  L  XjH  O  USE 

the  two  tables  can  be  reconciled,  and  that  next  of  kin, 
and  his  kinsman  who  is  next  to  him  of  his  family,  may 
receive  tlic  construction  given  by  Coke,  and  which  is 
here  given,  the  result  must  be  in  favour  of  the  plaintiff. 

In  6  Mod.  143.,  it  is  said,  "  If  a  statute  makes  use  of 
a  term,  it  shall  receive  the  same  sense  that  the  common 
law  takes  it  in,  and  no  other,"  or  "  it  shall  be  under- 
stood in  the  same  sense  in  which  it  is  understood  at 
common  law."  It  is  likewise  a  rule,  that  in  construing 
a  statute,  the  subject  matter  respecting  which  it  is  con- 
versant is  to  be  taken  into  consideration.  It  becomes, 
then,  important  more  particularly  to  inquire  the  legal 
import  and  meaning  of  next  of  kin,  when  applied  to  the 
rights  of  inheritance. 

Coke,  in  3  Refi.  40.,  before  noticed,  considers  "  his 
kinsman  who  is  next  to  him  of  his  family,"  and  next  of 
kin,  as  having  the  same  signification,  when  applied  to 
the  same  subject  matter. 

In  Ruffhead  and  Morgan's  edition  of  the  J^ev)  Law 
Diet.  tit.  Descent,  the  rule  is  thus  given:  "  He  which  is 
next  of  kin  in  the  collateral  line  of  the  whole  blood, 
though  never  so  remote,  comes  in  by  descent;  for  there 
is  next  of  kin  by  right  of  representation,  and  by  right 
of  propinquity  or  nearness  of  blood."  Referring  to  Sir 
M.  Hale's  argument  in  Collingwood  v.  Pace,  1  Vent,  415., 
and  to  Radcliffe's  case,  3  Refi.  40.  Again,  from  Bacon'* 
Elements — "  Lands  descend,  if  there  be  no  brother  or 
sister,  to  the  uncle  and  his  issue;  and  if  there  be  none 
such,  then  to  the  cousins  in  the  nearest  degree  of  consaitf 
guinity." 

The   last  rule,  where  it   is  said,  «  Lands  descend  te 
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the  cousins  in  the  nearest  degree  of  consanguinity"  is  June,  1808. 
like  the  term  used  in  the  staiuie  without  any  quaiifica-  uillhousi 
tion:  and  yet  it  has  always  been  consu  ued  to  mean  ecu-  v. 

sins  in  the  nearest  degree  of  consanguinity  of  tl»e  blood 
of  the  ancestor. 

Blackstone^  in  detailing  the  rules  of  descent,  (2  Com. 
224.)  says,  «•  The  collateral  heir  of  the  person  last 
seised  must  be  his  next  collateral  kinsman  of  the  whole 
blood." 

Littleton^  I  Inst.  10.,  is  thus:  "  Et  si  home  fiur chase 
terres  en  fee-simjile-,  et  devy  sans  issue,  cheschun  que  est 
prochein  cosin  coilateral,  del  entire  saiike,  de  quel  filuii 
long  degree  qu'il  soit^  poet  inheriier  et  aver  meme  la  terre 
come  heire  a  luy** 

"  And  if  a  man  purchase  land  in  fee-simple,  and  die 
without  issue,  he  which  is  next  cousin  collateral  of  the 
whole  blood,  how 'far  soever  he  be  from  him  in  degree, 
may  inherit  and  have  the  land  as  heir  to  him." 

Here  Coke  makes  the  following  comment: 

"  Upon  this  word  prochein  (next)  I  put  this  case. 
One  hath  issue  two  sons  j1.  and  /i.,  and  dieth:  ft.  hath 
issue  two  sons,  C.  and  D.,  and  dieth:  C,  the  eldest 
son  hath  issue,  and  dieth:  .4  purchaseth  lands  in  fee- 
simple,  and  dieth  without  issue.  D.  is  the  next  cousin, 
and  yet  shall  not  inherit,  but  the  issue  of  C.,-  for  he  that 
is  inheritable,  is  accounted  in  law  next  of  blood.  And 
tlicrt  fore,  here  is  understood  a  division  ol  next  viz. 
next  jure  refiretentationia^  and  next  Jure  profiinquitacia ; 
that  is,  by  right  of  representation,  and  by  right  of  pro- 
pinquity. And  lAttlnon  meaneih  of  the  right  of  repre- 
sentation; for,  legally,  in  courhc  of  descents,  he  ia  next 
of  blood  inheriuble."  "  And  here  ariseth  a  diversity  in  law 

Vol.  III.  A  n 
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Jane  1808.  between  next  of  blood  inheritable  by  descent,  and  next 
of  blood  capable  by  purchase.  And,  therefore,  in  the 
case  before  mentioned,  if  a  lease  for  life  were  made  to 
J.,  the  remainder  to  his  next  of  blood  in  fee,  in  this 
case,  as  hath  been  said,  D.  shall  take  the  remainder, 
because  he  is  next  of  blood,  and  capable  by  purchase, 
tliough  he  be  not  legally  next  to  take  as  heir  by  descent. 

"  Next  of  kin  of  the  whole  blood,"  "  cousins  in  the 
nearest  degree  ot  consanguinity."  ''  next  collateral  kins- 
man," "  next  cousin"  and  '  next  of  biood,"  (as  appears 
from  the  above.)  are  indiscriminately  used;  and  have  al- 
ways been  understo'.d  with  the  qualification  of  blood, 
wh»  n  applied  to  the  subjects  of  hiheritance.  His  kins- 
man  ivho  is  mxt.  to  him  of  hin  family,  ntxt  to  him  and 
neat  of  kin,  are  determined  by  Cok'  to  hi.ve  the  same 
meaning,  and  to  be  synonymous  terms,  when  thus  ap- 
plied. 

Other  precedents  might  be  adduced.  Indeed  this  is 
the  meaning  affixed  to  those  terras  by  all  common  law 
writers  on  descents.  Referring  to  the  rights  of  inherit- 
ance, then,  next  of  kin  has  acquired  a  technical  and 
appropriute  signification;  and  means,  and  did  at  the  time 
of  enactisig  the  statute  in  question,  mean,  next  of  kirtf 
or  next  of  blood  inheritable. 

*'  To  know  what  the  common  law  was  (we  are  told) 
before  the  making  of  a  stdtute,  is  the  very  lock  and 
key  to  open  the  windows  of  a  statute." 

"  The  best  construction  of  a  statute  is  to  construe  it 
as  near  the  rule  and  reason  of  the  common  law  as  may 
be." 


*'  When  the  provision  of  a  statute  is   general,  it   is 
subject  to  the  control  and  order  tf  \h%  common  law 
4  Buc.  Abr.  647. 


« 
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By    knowing  what    the    common    law    was,    and  by    June,  1808. 

taking  its  rule  and  reason   for  our  guide,  we   are   fur-  HilZhousb 

nished    with  the   lock  and  key  to  open  the   windows   of    ^.    ^• 

■^  *  .  Chkster. 

the  statute  in  question:  and  shall  be  enabled  to  discover 

■why  the  term  next  of  kin  has  one  signification,  when 
applied  to  the  descent  of  real  estates,  and  another,  when 
applied  to  the  division  of  chattels.  Personal  estate  is 
never  considered  with  reference  to  any  but  the  imme- 
diate possessor.  The  lernis  antitjuum  aut  novmn  are  not 
stpplirable  to  this  description  of  property :  and  the  same 
rules,  both  here  and  in  Great  Britain,  prevail  respect- 
ing it,  whether  acquired  by  purchase,  or  in  any  other 
way.  It  cannot  be  pleaded,  without  delivering  posseS" 
sion:  nor  is  it  a  subject  of  limiiationi  or  remainder.  '■  A 
man  (says  Coke)  cannot  be  heir  to  goods  or  chattels." 
And  according  to  Fearne.  342,,  even  a  devise  of  a-  term 
of  years  to  ./I.  and  his  heirs,  goes  to  his  executor.  A 
variety  of  instances  too  may  be  put,  in  whicl»  words  re- 
ceive a  construction  according  to  the  subject  matter. 
To  say  of  ji.  he  ^stole,  would  be  a  churge  of  feloniously 
taking,  if  it  referred  to  taking  any  thing  personal:  but  if 
to  any  thing  annexed  to  the  freehold,  it  wou4d  be  merely 
a  charge  of  trespass.  A  gift  of  lands  to  ^.  and  the 
heirs  of  his  body,  is  an  estute-tail  to  the  one  who  is 
heir.  A  gift  by  deed  to  ^.  and  the  issue  of  his  body, 
to  ^.  and  his  seed,  to  ^.  and  his  children,  to  ji.  and  his 
offspring,  give  only  an  estate  for  life:  but  the  same 
terms  in  a  will  give  an  estate  in  fee  or  in  tail.  3  Bl. 
Com.   lis. 

If  a  devise  is  made  of  lands,  and  the  devisees  no 
otherwise  designated  than  by  the  tcim  heirsy  where 
they  must  take  by  purchase,  the  eldest,  or  youngest,  or 
all  the  sons  or  children  will  take  respectively,  accord- 
ing to  the  tenure  by  which  the  land  is  holden.  '*  I  give," 
m  a  deed}  when  applied  t«  chattels,  ii  a  gift  for  ever: 
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June,  1808.    but  "  I  give  my  farm,"  though  in  the  same  instrument, 
HilZIiTuse   transfers  only  a  life  estate. 


Chester. 


We  shall,  therefore,  have  no  controversy  with  the 
gentlemen  respecting  t^•i  English  statute,  nor  with  re- 
spect to  our  statute  as  far  as  it  relates  to  personal  estate. 
Kor  shall  we  controvert  the  authorities  which  they  ad- 
duce, the  rules  iind  principles  of  which  apply  to  the 
same  subject.  W.e  agree,  with  regard  to  any  chattel  in- 
terest, next  of  kin  means  next  jure  firofiinquitatia  ;  and 
refers  to  the  last  possessor,  and  him  only;  but  with  re- 
ference to  descents,  it  means  by  right  of  representa- 
tion and  of  blood:  and  is  tlte  same,  as  if  the  statute  had 
said  to  the  next  of  kin.,  who,  according  to  the  rules  of 
law,  and  right  of  blood,  is  capable  of  inheriting. 

Coke^  in  the  passage  before  quoted,  says  that  next 
cousin^  or  next  of  blood.,  (and  which  hfe  construes  the 
same  as  next  of  kin,)  when  applied  to  estates  by  pur- 
chase, have  relation  to  the  propinquity  merely:  whereas» 
when  applied  to  estates  by  descent,  they  refer  to  the 
line  or  blood,  and  mean  next  of  blood  inheritable.  It 
is  htirdly  possible,  that  the  rule  of  construction  should 
be  conveyed  in  language  more  precise  and  positive;  and 
which,  if  not  wholly  disregarded,  must  end  the  contro- 
versy; as  the  reason  for  the  distinction  will  be  still 
more  obvious  when  these  terms  are  applied  to  the  di- 
vision of  chattels,  or  to  the  descent  of  estates  of  inherit- 
ance. 

Whether  Joseph  Chester,  or  the  defendant,  is  to  claim« 
the  effect  would  be  the  same;  as  neither  have,  or  ever 
had,  any  affinity  of  blood  to  the  Rev.  James  Hillhouse,  the 
common  ancestor,  or  Rachael  Chester,  the  last  of  the 
blood  actually  seised;  and  their  relationship  to  Mary 
Chester  was  merely  by  the  blood  of  Joscfih  Cheater :  and 
as  he  had  no  inheritable  blood,  he  could  take  nothing  by 
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it  himself;  nor  would  he  transmit  any  inheritable  quality    June,  180S. 
to  the  defendant.    The  same  rule  of  construction,  which  „       """ 
would  take  this  estate  from  the  family  of  the  Rev.  James  v. 

Hillhouae^  would  take  it  from  that  of  Josefih  Chester. 
Merely  marrying  into  a  family,  and  having  issue,  and  the 
death  of  the  inheriting  parent,  and  of  such  issue,  would 
entitle  the  person  so  marrying,  and  his  connections,  to 
the  inheritance.  This  would  be  a  new  mode  of  acqui- 
ring estates;  inheritances  would  be  unsettled,  and  made 
to  dance  the  roundelay  from  family  to  family,  by  figures 
totally  inconsistent  with  the  established  rules  of  descent: 
the  leading  doctrine  of  which  is,  that  estates  of  inherit- 
ance shall  descend  to  those,  and  to  those  only,  who  are 
of  the  blood  of  the  first  purchaser.  This  right  of  trans- 
mitting estates  to  the  heirs  of  the  blood,  has  always 
been  considered  as  one  of  the  most  important  privileges 
of  the  Rnglish  law.  Sir  Matthexo  Hale  calls  this  right 
one  of  the  cafntula  legum. 

After  the  introduction  of  the  feudal  system  into  En- 
gland^ there  was  a  constant  struggle  to  establish  the 
rights,  of  inheritance;  and  to  preserve  estates  in  the 
blood.  The  lord  claimed  to  bestow  the  feud  without 
any  reference  to  these  rights;  and  various  burdens  were 
imposed  on  heirs,  by  way  of  heriots,  fines,  reliefs,  &c. 
in  consideration  of  their  being  admitted.  These,  says 
Halct  {H.  C.  L.  c.  1 1.  note  D.)  were  continued  even  after 
feuds  became  hereditaiy.  He  adds,  "  Though  grants  were 
construed  strictly,  yet  if  not  otherwise  expressed,  col- 
laterals succeeded;  because  it  was  conceived  merit  of 
blood  was  part  of  the  consideration." 

Though  the  work  of  reformation  was  gradual  in  £«- 
gland.,  it  was  finally  completed ;  and  the  various  op- 
pressive tenures  were  abolished,  and  changed  for  the 
socage  tenurv-  by  12  Car.  11.  c.  24.  ;  "A  statute,"  says 
BlackatonCf  (2  Comm.  77.)  "  which  was  a  greater  acqui- 
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June,  1808.    sitioii  to  the  civil    property  of  this  kingdom  than  even 
HiilZvsE.    ^^<'Sna  Charta  itself." 


Chester. 


The  partible  socage  tenure,  being  that  by  which  we 
hold,  is  of  great  antiquity.  This  was  established  among 
the  ancient  Britons:  which  they  carried  with  thenir  into 
Wales.)  as  appears  (it  is  said)  by  the  laws  of  Hoel  Dha^ 
in  the  tenth  century.  The  same  prevailed  among  the  an- 
cient Germajis.  The  Saxons  and  the  Danes  also  adopted 
the  principle  of  partible  descents.  H.  H,  C.  L.  c.  11. 
note  E, 

The  author  of  Bac.  Abr.  (referring  to  Somner,  speak- 
ing of  gavelkind)  says,  it  was  "  first  introduced  by  the 
Roman  clergy,  and  therefore  propaguted  more  exten- 
sively in  Kent^  where  the  christian  religion  was  first  pro- 
pagated." 

"  Socage  tenures,  says  Blackstone^  (2  Com.  c.  6.)  was 
always  by  much  the  most  free  and  independent  of  any. 
And,  therefore,  I  cannot  but  assent  to  Mr.  Somner^s 
etymology:  who  derives  it  from  the  Saxon  appellation 
80c^  which  signifies  liberty  or  privilege;  signifying  a 
privileged  tenure." 

"  Taking  this  to  be  the  meaning  of  the  word,  it  seeirfs 
probable  that  socage  tenures  were  the  relics  of  Saxon 
liberty.  This  is  peculiarly  remarkable  in  the  tenure 
which  prevails  in  Kent^^  called  gavelkind,  a  species 
of  socage  tenure ;  the  preservation  whereof  from  the 
innovations  of  the  JVorman  conqueror  is  a  fact  universally 
known."  This,  c'greeably  to  Mr.  Selden's  opinion,  before 
the  Norman  conquest,  was  the  general  custom  of  the 
realn);  and  "the  most  usual  course  of  descent  all  over 
England." 

Such  was  the  attachment  to  this  tenure,  that  fathers 
4 
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could  make  no  other  distribution.    "  It  is  not  however   June,  I8O8. 
certainly   known,  whether   daughters   shared   with    the  Hillhouse 

sons  in  the  most  ancient  times."     H.  H.  C.  L.  c.  11.    „     ^• 

Chester. 
note  F. 


This  tenure,  then,  is  not  of  feudal,  but  of  Saxon 
origin,  and  was  coeval  with  the  introduction  of  the 
christian  system  ;  to  the  rules  of  which,  respecting  de- 
scents, it  bears  a  strong  analogy. 

Wh^n  we  consider  the  antiquity  of  the  hereditarj* 
transmission  of  lands,  and  the  unremitting  struggles  by 
wliirh  it  has  been  maintained,  we  shall  not  be  surprised 
to  fii.d'it  regarded  as  of  the  highest  importance:  and 
as  the  principal  object  of  the  laws  of  real  property  in 
Rngiand :  01  that  it  should  be  dihtinguislicd  as  one  of 
the  capitula  legum;  and  ranked  with  the  sacred  right 
of  trial  by  jury.  Our  ancestors  emigrated  to  th's  coun- 
try, impressed  with  the  same  sentiments:  nor  can  we 
suppose  that  they  would  wantonly  renounce  these  rights, 
and  enact  laws  which  would  carry  the  inheritance  from 
the  blood.  For  it  would  make  no  differtnce  whether 
this  was  done  by  their  own  act,  or  by  the  overbearing 
hand  of  power. 

Their  attachment  to  these  rights  does  not  rest  on  pre- 
sumption. They  procured  them  to  be  expressly  pro- 
vided for,  and  guarantied  by  ihe  charter,  the  palladium 
of  their  privileges;  the  habendum  of  which  is,  "  To  have 
and  to  hold  the  same  (meaning  the  lands  granted)  unto 
the  said  governor  and  company,  and  their  associates, 
their  heirs  and  assigns ;  to  be  holdcn  of  us,  our  heirs, 
and  successors,  as  of  our  Manor  of  Eatt  Greemvich^  in 
free  and  common  tocage." 

By  the  charter  there  was  a  concession  on  the  part  of 
the  crown,  that  the  patentees  should,  and  by  its  accept- 
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June,  1808.    ancc,   an  agreement  on   their  part,   that   they  and  those 
HiLLHousE   who  held    under    them,    would    hold   according  to    the 

^     ^'-  tenuie  of  free  and  common  socaere.     Thev  could  convey 

Chester.  _  .    '^  •"  ^ 

by  deed,  or  devise;  othetwise,  the  estate  must  descend 
to  tliuse  coming  within  the  meaning  of  the  term  heirs, 
according  to  the  rules  applicable  to  that  tenure,  wliich 
required  that  thry  should  be  of  the  blood.  On  failure 
of  these,  the  estate  would  escheat.  The  crown  un- 
doubtedly might  claim  that  the  terms  of  the  grant  sh(»uld 
Ije  pursued.  We  have  shown,  that  the  socage  tenure 
was  partible  in  its  nature,  and  whether  so  or  not,  in  prac- 
tice, would  not  effect  the  rights  of  the  crcwn.  But  that 
the  charter  might  have  been  extended  by  the  grantees 
so  as  to  admit  another  description  of  persons  not  within 
the  terms  of  the  grant  to  inherit,  in  exclusion  of  those 
who  weic  entitled,  (f(ir  such  wruld  be  the  effect  of  their 
construction.)  could  not,  we  conceive,  be  main«^ained,  as 
the  charter  is  paramouvit  to  any  statute.  Although  we 
are  not  (since  our  independence)  liable  to  a  forfeiture, 
still  it  must  have  its  full  operation,  and  cannot  be  altered; 
and  a  statute  as  relative  to  it,  must  receive  the  same 
construction  as  it  would  at  any  time  have  received  Be- 
sides, the  charter  contains  an  express  guaranty  to  the 
heirs  of  the  right  of  succession. 

About  1730,  there  was  an  information  exhibited  to  the 
king  and  counsel  against  the  colony,  by  Mr.  Winthrofi^ 
complaining,  that  the  intestate  law  was  contrary  to  ciiar- 
ter,  as  it  contradicted  the  rule  of  priipogeniture,  or  unity 
of  descent.  Upon  which  the  king  and  council  passed  an 
order  vacating  the  statute  ;  and  a  committee  was  appoint- 
ed by  the  house  of  lords,  who  reported,  amongother  things, 
that  an  act  of  parliament  should  be  made,  requiring  that 
all  the  laws  of  the  colony  should  be  sent  to  the  king  and 
council  for  approbation.  This  occasioned  a  very  serious 
alarm  here;  and  it  was  thought  prudent,  under  these 
circumstances,  to  consider  the  intestate  law  as  vacated. 
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But  it  was  recommended  to  the  courts  to  continue  the    June,  1808. 

practice  of  dividing  lands  and  real  estates  in  common  to  hi^.  hquss 

all  the    children   and    heirs,  which   was  done.     The  as-  v. 

Chestbit* 
sembly  also  sent  a    representation  to  England.^  virtually 

claiming  their  right  to  adopt  the  partible  socage  tenure, 

and  stating  the  necessity  and  advantages  of  having  lands 

and  real  estates  descend  in  common  to  the  children,  and 

the  injury  that  must  have  arisen   to  the  settlement  and 

improvement  of  the  colony,  by  restricting   the  descent 

to  one  child,  or  heir.     Mr.  Winthrofi  having  settled  the 

matter  with    his  sister,   (Mrs.   Lechmore,)  the   business 

was  never  pursued   any  farther  in  England;  and   on  the 

next    revision   of  the  laws,  the  statute   in  question  was 

«nacted.(a)     The  above  accounts  for  the  very  particular 

manner  in  which  the  distributing  clause  of  this  statute 

is  introduced.     That   real   estates  were  taken    entirely 

from   the  blood  by  the   statute,  formed  no   part  of  the 

above  complaint.     Had   that  been  one  ground,  it  could 

not  have  been  answered:  and  as  this  formed  no    part  of 

the  charge,   we  may  certainly   conclude,  that  no   such 

construction  or  practice  had  ever  prevailed. 

In  addition  to  the  provisions  of  the  charter,  the  act 
entitled  "  An  act  about  the  tenure  of  lands"  provides, 
"  That  whatsoever  lands  have  been,  or  shall  be  granted 
to  the  respective  townships,  or  to  any  particular  person 
or  persons,  shall  be  held  to  them,  their  heirs,  succes- 
sors, and  assigns,  for  ever,  according  to  the  most  free 
tenure  of  East  Greenwich^  according  to  our  charter."(A) 

A  subsequent  statute  (the  preamble  of  which  is,  that 
townships'  grants  of  lands  may  be  settled  upon  them, 
their  heirs,  successors,  and  assigns   for  ever)  directs, 

(o)  This  is  not  stricUy  eorrect  See  Sint.  Cmm,  p.  S67.  note  (ISJi 
edit.  1808.    K. 

(6^  Slat.  Conn.  tit.  97.  c.  1.  »."1. 

vot.  iiT.  nn 
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June,  1808.    "  that  they  shall  take  patents  for  holding  such  tracts  of 
„    lands,  to  them,  their  heirs,  suecessois  and  assigns,  firm 

HlI.LHOUSE    ■"  '  '  '^ 

▼•  and  sure,  according  to  the  tenure  of  our  charier,  in  free 

and  common  socage ;  which  patents  shall  be  sufficient 
evidence  for  holdmg  the  said  lands  firm  to  them,  their 
heirs,  &c.  for  ever."(o)  The  first  of  these  statutes  was 
passed  October,  1672,  and  the  last,  October j  1685,  and 
have  ever  since  continued  in  force. 

They  contain  three  distinct  recognitions  of  the  charter, 
as  the  foundation  of  title  ;  and  four  positive  provisions, 
that  all  grants  of  lands  shall  be  to  the  grantees,  or  paten- 
tees, their  heirs,  successors,  and  assigns,  for  ever.  It 
must  be  conceded,  that  the  rights  thus  secured  will  enure 
to  the  respective  heirs  of  succeeding  grantees.  This 
must  arise  from  the  very  terms  of  the  grant  "  to  their 
heirs,  successors,  and  assigns,  for  ever;"  from  analo- 
gous rules  applied  to  the  statute  de  donis;  and  from  the 
circumstance  that  these  statutes  were  from  time  to  time 
re-enacted.  Our  forms  of  conveyance  too,  have  imme- 
morially  been  to  the  grantees,  and  to  their  heirs  and 
assigns  for  ever.  These  forms  are  recognised  in  the 
revision  of  1750,  by  "  An  act  concerning  the  town 
clerk's  office,"  which  provides,  that  a  grant,  when  re- 
corded in  a  particular  manner,  shall  be  evidence  for 
holding  the  premises  "  to  the  grantee,  his  heirs  and 
assigns,  for  cver."(6) 

It  becomes,  then,  material  to  inquire  what  is  meant 
by  the  term  heirs;  to  whom  the  inheritance  is  thus  re- 
peatedly guarantied.  "  An  heir  is  he  to  whom  lands, 
&c.  by  act  of  God,  and  right  of  blood,  do  descend  of 
some  estate  of  inheritance ;  ?iam  Deus  /iteredejii  facere 
potest,  non  homo."      1  Inst.  7. 

(a)  Stat.  Conn.  tit.  ^7.  c  t.  s.  3.       (J))  Stat.  Conn.  tit.  162.  c.  1.  s.  4. 
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"  Heir  and  ancestor,  heres  et  antecessor^  are  always  June,  18O8. 
applied  to   natural  persons,  predecessor  and   successor  Hillhouse 

to  bodies  politic."     1  Inst.  78.  ^     ^ 

Chester. 

**  A  man,  by  common  law,  cannot  be  heir  to  goods 
and  chattels ;  for  hares  dicitur  ab  hxreditate."  1  Inst.  8. 
*'  Vel  dicitur  ab  harendO}  guia  hereditaa  sibi  hxret.  1 
Inst.  7. 

*'  The  word  heir  implies  that  the  party  hath  all  those 
legal  qualifications  which  our  laws  require."  3  J^Tew 
Abr.  17.  The  author  of  which  [Tit.  Descent^  C.  note  a.] 
observes—''  In  a  long  course  of  time,  it  being  impossi- 
ble to  compute  to  the  first  marriage,  they  therefore 
computed  from  the  last  possessor,  provided  the  heir  that 
claimed  was  of  the  blood  of  the  first  purchaser." 

"  And  note,  (says  Ld.  Coke,)  it  is  an  old  and  true 
maxim  in  the  law,  that  none  shall  inherit  any  lands  as 
heir,  but  only  the  blood  of  the  first  purchaser,  for  refert 
a  quojiat  p.er(juisicu7n.**     1  Inat.  12. 

The  term  heir-,  or  heirs,  then,  is  an  appropriate  term ; 
and  those  who  claim  as  such,  must  stand  in  relation  of 
heirs,  in  right  of  representation,  and  of  blood  ;  particu- 
larly, they  must  be  of  the  blood  of  the  first  purchaser.  The 
charter  provides,  and  successive  statutes  enact,  that  lands 
shall  descend  to  those  who  stand  in  this  relation.  It  is, 
however,  contended,  that  tliey  descend  to  a  motley  de- 
scription of  persons,  who,  not  being  of  the  blood,  pos- 
sess none  of  the  requisite  qualities;  and  whose  cha< 
racteristics  are  abhorrent  to  hereditary  succession. 

Although  we  have  not  adopted  the  statute  of  the 
2  West.  13  Edvj.  1.  c.  1.  called  the  statute  de  donia,  yet 
the  same  inquiry  will  arise  in  our  action  of  ejectment, 
as  would  arise  under  tlic  writ  of  formedon,  given  by  that 
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June,  1808.  Statute.     If  the   plaintiff  can  show,   that  he  is  entitled 
secundum  Jormam  doniy  or  by  the    terms  of  the  original 

UlLLHO  USE 

V.  grant  or  charter,  he  must   recover ;  especially   as    that,. 

^'    or  the  descent  to  heirs,  is  recognised  and  sanctioned  by 
repeated  statutes. 

"  If  divers  statutes  (it  is  said)  relate  to  the  same  thing, 
they  all  ought  to  be  taken  into  consideration  in  constru- 
ing any  one  of  them."     4  Jiifi,  4.     2  Ld.  Raym.  1028. 

In  The  Earl  of  jlijlesbury  v.  Patterson^  Doug.  30. 
Lord  Manajield  says — "  All  acts  in  fiari  materia  are  to  be 
taken  together,  as  if  they  were  but  one  law."  The 
charter,  then,  these  different  statutes,  and  the  statute  of 
distributions,  must  be  taken  together. 

Were   the  latter  capable  of  receiving  .the  construc- 
tion for  which  the  defendant's  counsel  contend,  it  must 
be  controlled  by  the  former,  which  uniformly  declare, 
,  that  lands    shall  descend  to   the    heirs.     But  we  have 

shown,  that  next  of  kin^  when  applied  to  descents, 
means,  and  has  always  meant,  next  of  kin  of  the  bloody 
or  next  of  kin  inheritable:  consequently,  this,  when 
thus  applied,  and  the  term  heirs^  are  of  the  same  im- 
port. The  charter,  and  these  various  statutes,  are  a  con- 
clusive confirmation  of  our  construction.  By  this  all 
differences  will  be  reconciled,  and  the  established  rules 
of  inheritance  preserved. 

The  claim  of  Josefih  Chester  to  be  heir  to  Mary 
Chester  would  contradict  another  rule  of  descent,  that 
estates  of  inheritance  cannot  lineally  ascend.  Aside 
from  gravitatioii,  and  from  feudal  policy,  there  existed 
at  common  law,  and  under  our  statutes,  substantial  rea- 
sons for  this  rule  respecting  estates  by  descent. 

The  estate  which  came  to  the  child  by  descent,  could 
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not,  in  the  ordinary   course,  come  from  the  parent  who   June,  tsos, 
survived;  but  it  must  come  from  the  parent^  or  stoek  of  jj^llhouse 

tlie  parent  who   died  duriuff  the   life   of  the  child.     To  ^• 

'^  ...       Chester. 

allow  the  surviving  parent   to  be  heir  to   the  child,  in 

thut  case,  would  be  to  carry  such  estate  from  the  blood. 

It  is  but  passing  it  to  the  pai-eni,  and  it  is  immediately 

in  the  hands  of  strangers. 

Another  reason  arises  from  the  situation  of  the  parent, 
as  natural  guardian  of  the  child:  as  no  person  who  may 
be  heir  to  an  infant  shall  be  liis  guardian  in  socage. 
For  the  law  judges  it  improper  to  trust  the  infant  in 
his  hands,  who  may  by  possibility  become  his  heir. 

Purchase  and  descent  are  the  only  modes  of  acquiring 
estates  recognised  by  law. 

Purchase,  taken  in  its  most  extensive  sense,  is  thus 
dehned  by  Lyttleton:  the  possession  of  land,  Sec.  which 
a  man  huih  by  his  own  act  or  agreement;  contradistin- 
guished from  acquisition  by  right  of  blood,  and  includes 
every  other  mode  of  coming  to  an  estate.  2  Bl.  Com* 
341. 

Descent,  or  hereditary  succession,  is  the  title  whereby 
a  man  on  the  death  of  his  ancestor  acquires  his  estate 
by  right  of  representation,  as  his  heir  at  law.  2  Bl.  Com. 
201. 

We  would  ask,  under  which  the  defendant  claims :  is  it 
by  right  of  representation  as  heir  of  the  blood  I 

Wc  have  before  seen,  that  he  who  claims  land  by 
descent,  must  be  of  the  blood,  and  that  it  will  escheat 
before  it  can  go  to  one  who  is  not  of  the  blood  of  the 
first  purchaser. 
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June,  1808,        Descent   implies    a    progressive    continuance  in   the 
„  line,  or  channel  in  which  the  thing  spoken  of  has  here- 

xll  LLHO  USE 

tofore  moved:  and  the  term  inheritance  is  never  used 
but  with  reference  to  the  line  or  blood  of  the  first  pur- 
chaser. Indeed,  it  would  be  a  solecism  in  language,  a 
contradiction  in  terms,  and  opposed  to  every  principle 
of  law  respecting  descents,  to  say  that  an  inheritance 
can  descend  from  A.  to  B.  directly,  or  by  any  indirect 
course  ;  when  B.  is  a  total  stranger  to  the  blood  and 
family  of  J.  The  defendant's  title  then  cannot  be  by  de» 
scent,  and  no  one  will  pretend  that  it  is  by  pui'chase. 

Nor  can  the  descent,  or  distribution  of  real  estates, 
be  governed  by  the  construction  which  is  given  to  the 
Englh/i  statute,  which  respects  merely  the  distribution 
of  personal  estate,  unless  the  ability  and  legal  capacity 
to  hold  the   two  descriptions   of  estate  are  altered. 

Aliens  are  capable  of  receiving  and  holding  personal 
estate ;  but  are  totally  incapable  of  holding  lands,  either 
by  purchase  or  descent.  As  it  respects  personal  estate, 
or  letters  of  administration,  an  alien  may  be  next  of  kin: 
but  as  it  respects  estates  of  inheritance,  he  cannot  be 
next  of  kin  :  that  is,  although  he  is  next  of  kin  jure  firo- 
/linquitatisy  and  actually  takes  the  personal  estate,  yet  as 
it  respects  real  estate,  his  want  of  legal  capacity  prevents 
his  being  next  of  kin  to  take  by  descent.  This  shows 
that  next  of  kin  must  be  understood  with  reference  to 
the  subject  to  which  it  applies :  and  that  it  has  a  differ- 
ent signification  when  applied  to  real,  from  what  is  has 
when  applied  to  personal  estate.  Or,  as  Coke  very  aptly 
expresses  it,  next  of  A-zh,  wAera  ap/ilied  to  descentsy  means 
next  of  kin  inheritable.  It  will  be  no  answer  to  our  argu- 
ment to  say,  that  the  present  statute  will  in  future  prevent 
the  consequences  here  stated  as  the  result  of  their  con- 
struction.   The  same  construction  must  be  given  to  the 
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statute  under    which    the    present  question   arises,    as   June,  1808. 
though  no  subsequent  statute  had  been  made.  Hili.housk 

▼. 

•^       .     .        .,      •         i-rr.      ••  ,.      .       .      ,  Chester. 

But  It  IS  said,  that  diiiiculties  would  arise  m  the  set- 
tlement of  estates,  if  under  this  statute  a  different  di- 
rection may  be  given  to  the  real,  from  what  is  given  to 
the  personal  estate.  There  could,  however,  be  no 
greater  difficulty  in  that  case,  than  under  the  present 
statute;  where  different  directions  may,  and  in  many 
cases  must,  be  given.  Besides,  it  is  a  general  princi- 
ple of  law,  and  which  holds  in  every  department  of 
science,  that  the  most  worthy  shall  govern:  according 
to  the  maxim,  omne  majua  dignum  trafUt  ad  se  minui 
dignum.  If  then  the  terms  used  in  the  statute  import 
a  different  description  of  persons  when  applied  to  real, 
from  what  they  import  when  applied  to  personal  estate, 
and  the  estates  cannot  be  separated,  and  but  pne  con- 
struction must  be  given,  the  signification  of  the  term 
or  terms,  as  applied  to  the  real  estate,  must  govern,  as 
that  is  the  most  worthy. 

It  is  claimed,  that  by  adopting  the  terms  of  the  En- 
glish statute,  we  adopted  their  construction. 

This  cannot  be  inferred  from  the  adjudications  of  our 
courts,  from  the  time  when  our  statute  was  enacted : 
nor  from  its  provisions.  The  English  courts  have  ad- 
judged, that  where  j1.  dies  leaving  personal  estate,  -and 
one  brother  B.^  and  three  nephews  of  C,  another  brother 
who  is  dead,  that  B.  and  the  nephews  take  /icr  atir/ies: 
if  B.  is  also  dead,  leaving  one  child,  that  the  child  of  B. 
and  children  of  C,  take  fier  cafiita.  Our  courts  have 
adjudged,  that  in  both  cases  they  take  firr  atir/ies.  In 
tlic  first  case,  the  English  courts  exclude  the  uncles 
from,  and  in  the  last  admit  them  to,  a  share  with  the 
brother's  children.  On  these  different  constructions  of 
the  English  courts,  Judge  Sivi/t  (2  Syst.  288.)  says,  "  I 
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June,  1808.   know  not   by  what  principle  of  common   sense,  or  vul« 
„    ~~~        of  loeic,  it  can   be  said,  that   children  do  not  represent 
^-  their  parents,  unless  some  of  their  uncles  are  alive;"  and 

asks  if  it  is  not  equally  right  to  exclude  the  uncles  of 
the  intestate,  in  one  case  as  the  other.  Under  the  En- 
glish statute  of  the  -22d  and  23d  Car.  II.  c.  10.  (which  is 
their  statute  of  distributions,)  the  father  and  mother 
took  the  whole  estate  in  exclusion  of  the  brothers  and 
sisters.  This  gave  rise  to  the  statute,  1  Jac.  II.  c.  7. 
which  provides,  that  the  mother  should  come  in  for  a 
share  with  the  brothers  and  sisters:  on  which  it  is  ob- 
served, [2  Bac.  Abr.  428.]  "  the  reason  for  making  this 
act,  it  is  said,  was  because  the  mother  might  carry  all 
away  to  another  husband:  but  the  husband  surviving  is 
entitled  to  the  whole  personal  estate." 

The  grandmother  is  preferred,  and  the  great-grand- 
mother has  been  preferred,  in  the  administration,  to  the 
uncles  and  aunts. 

The  warmest  advocates  for  conformity,  will  not  con- 
tend that  these  principles  have  ever  been  admitted  un- 
der any  of  our  statutes,  even  respecting  the  division  of 
personal,  much  less  respecting  the  descent  of  real 
estates. 

It  was  for  a  long  time  much  controverted  in  the  En- 
glish courts,  whether  even  the  descent  of  chutiels  should 
be  governed  by  the  canon  law,  or  by  the  rules  of  the 
common  law.  And  according  to  2  Le-v.  173.  as  late  as 
Trin.  T.  29  Car.  II.  «  It  was  said  at  the'  bar,  that  the 
ecclesiastical  court  gave  half  shares  to  the  half  blood, 
which  Rainsford  and  Wild  held  reasonable." 

The  construction  given  to  the  English  statute  by  their 
courts,  has,  from  time  to  time,  varied:  nor  could  it  be 
said,  that  it  bad  any   fixed  consti'uction  at  the  time  our 
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first  statute  of  distributions  was  enacted  :  the  difference   June,  I8O8. 
in  the  time  of  the  two  statutes  being  only  about  twenty  HilTuouse 
years.     As   to  any  established  construction,    therefore,    p„pg*  „ 
the  statutes  must  be    regarded   as   contemporaneous ; 
especially,  considering  the  distance  and  the  means  of 
information  respecting  any  adjudications,  or  principles 
of  exposition,  which  were  there  adopted. 

Nor  will  the  provisions  of  the  statutes  compare. 

The  English  statute  directed  their  prerogative  courts 
after  expense,  &c.  paid,  to  make  an  equal  and  just  dis- 
tribution among  the  wife  and  children,  &c.  "  or  other- 
wise to  the  next  kindred  of  the  dead  person,  in  equal 
degree,  or  legally  representing  their  stocks,  firo  su» 
cuique  jure;  and  to  compel  such  administrators  to  ob- 
serve and  pay  the  same,  by  the  due  course  of  his  via- 
jesty's  ecciesiaatical  laws.**  Our  statute  provided,  on 
failure  of  children,  that  a  part  of  the  estate  should  be 
allotted  to  the  wife.  "  The  residue,  both  of  the  real  and 
personal  estate,  equally  to  every  of  the  next  of  kin  of  the 
intestate,  in  equal  degree,  and  those  who  legally  re- 
present them." 

We  will  not  remark  on  the  words  of  the  English  sta- 
tute "  to  the  next  kindred  of  the  dead  person,  in  equal 
degree,  or  legally  representing  their  stocks,  /iro  auo 
cuique  jure;**  or  notice  their  difference,  when  compared 
to  the  terms  of  our  statute ;  but  merely  observe,  that  all 
is  there  to  be  decreed,  settled  and  done  *'  by  the  due 
course  of  his  majesty's  ecclesiastical  laws." 

At  the  time  of  enacting  the  statute,  our  ancestors  had 
not  the  most  favourable  opinion  of  "  his  majesty's  ec- 
clesiastical laws;**  as  the  very  recollection  of  them  was 
accompanied  with   the  ideas   of.  tithes,  test  acts,  Bishop  * 

Laudf  and  the  inquisition.     This  accounts  for  their  totai 

Vol..  llf  r.c 
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June,  1 80S.    silence  in  tliat  respect;  and   shows,  that  they  did  not 
„    mean  to  extend  the  rules  of  that  code  to  the  distribution 

lilLI.HOUSE 

▼.  or  descent  of  real  estates;  leaving  them  to  operate  on 

Chester.        ..,.,. 

things  withm   their  peculiar  province,  as  causes  matri- 
monial and  testamentary. 


The  necessaiy  conclusion  is,  that  estates  of  inherit- 
ance were  to  be  regulated  and  distributed,  under  the 
provisions  of  the  statute,  by  the  good  old  rules  and  firin- 
cijiles  of  the  common  law. 

There  had  been,  at  an  early  period,  some  attempts  to 
give  the  term  next  of  kiny  with  reference  to  estates  of 
inheritance,  the  construction  now  claimed,  in  exclusion 
of  the  blood.  The  Hon.  Thomas  Fitch,  afterwards 
Governor  Fitch,  who  in  his  day  had  no  superior,  profes- 
sionally or  judicially,  as  a  lawyer,  or  as  a  judge,  was 
appointed  to  prepare  the  revision  of  the  statutes,  in 
1750.  He  was  opposed  to  any  deviation  from  the 
good  old  rules  of  descent.  Although  he  supposed  the 
then  law  or  custom,  as  it  is  called,  sufficiently  expli- 
cit ;  yet,  to  put  it  out  of  doubt,  and  to  prevent  any  mis- 
construction here,  or  misapprehension  in  England,  he 
inserted  the  introductory  clause  of  the  statute  in  ques- 
tion, by  which  it  is  expressly  declared,  that  lands  and 
real  estate,  had  "  by  immemorial  custom  and  common 
consent,  descended  to  and  among  the  children  or  next 
of  kin  of  such  intestate,  as  heirs" 

Judge  Reeve,  in  his  "  Essay  on  the  Import  of  the  Term 
Heirs,"  (p.  10.)  says,  that  "  where  the  heir  takes  in 
character  of  heir,  he  must  take  in  quality  ot  heir,"  and 
this  will  hold  e  converso.  This,  then,  is  the  same  as  if 
it  had  said,  that  lands,  &c.  had  descended  to  the  next  of 
kin,  who  stood  in  the  relation  of  heirs  ;  or  that  they  had 
descended  to  the  heirs  vi  termini  next  of  kin;  constru- 
ing next  of  kin  to  mean  next  of  kin  inheritable.     This 
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is  fully  confirmed  by  what  follows:  where   it  will   be    June,  1808. 
noticed  with  what  solicitude  the  clause  is  guarded.  Hii.i  house 

V. 

Chester. 
It  not  only  says  that  "  real  estates  have  descended  to 

and  among  the  children,  or  next  of  kin  of  such  intes- 
tate as  heirs"  but  that  the  "  same  have  been  divided  to 
and  among  such  heirs;"  and  again,  "  that  the  estates, 
both  real  personal,  of  persons  dying  intestate,  have 
ever  since  the  first  settlement  of  this  colony,  been 
divided  among,  and  settled  upon,  the  heirs  of  such  in- 
testates.** 

It  was  not  enough  to  say,  that  lands  and  real  estate  , 

had  descended  to  the  next  of  kin,  as  heirs,  and  that  the 
same  had  been  divided  among  such  heirs,  but  it  ex- 
pressly declares,  that  they  had,  from  the  first  settle- 
ment of  the  colony,  been  divided  among,  and  settled 
upon,  the  heirs.  Which  last,  if  the  others  could  be 
doubted,  is  sufficient  to  show,  that  the  term  is  used  in 
its  technical  and  appropriate  sense.  And  it  is  a  fact, 
that  lands  and  real  estate,  from  the  first  settlement  of 
the  colony,  uniformly  descended  to  the  heirs,  or  to  those 
of  the  blood;  till  the  Buckingham  case,  which  will  be 
noticed. 

That  the  rules  of  the  common  law  prevailed,  par- 
ticularly respecting  the  descent  of  real  estates,  is  further 
evinced  by  the  expression,  "by  two  different  courts, 
proceeding  in  different  methods,  and  by  different  rules." 
Here  are  two  courts  proceeding  not  only  in  different 
methods,  but  by  different  rules.  By  rules  distinguished 
from  the  methods,  or  forms  of  proceeding,  must  be 
meant,  that  in  some  cases  they  were  governed  by  the 
rules  peculiar  to  prerogative  courts,  while  in  others  they 
were  regulated  by  the  rules  of  the  common  law.  And 
here  the  common  law  rules  must  have  referred  to  the 
descent  of  real  estates,  as  the    distril)ution  of  chattels, 
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Jane,  1808.    Was  always  witlun  the  peculiar  province  of  the  preroga- 
HilT^ube  tive  court. 

V. 

Chester. 

Nor  is  the  statute  in  question  sufficient  to  vest  a  fee 

in  the  next  of  kin,  unless  they  claim  as  heirs  of  the 
blood,  as  there  are  no  words  of  limitation.  The  words 
,  of  the  statute  are—"  And  in  case  there  be  no  children, 
nor  any  legal  representatives  of  them,  one  moiety  of 
the  personal  estate  shall  be  allotted  to  the  wife  of  the 
intestate  for  ever;  and  one  third  of  the  real  estate  for 
term  of  life:  the  residue,  both  of  the  real  and  personal 
estate,  equally  to  every  of  the  next  of  kin  of  the  in- 
testate, in  equal  degree,  and  those  who  legally  represent 
them." 

It  is  not  said  what  estate  the  next  of  kin  are  to  take, 
unless  it  is  governed  by  the  preceding  limitation  to  the 
widow.  One  third  of  the  real  estate  is  allotted  to  the 
widow  for  term  of  life,  and  then  immediately  follows 
"  and  the  residue  to  the  next  of  kin :"  which,  according 
to  the  imles  of  construction,  would  mean  in  the  same 
way.  In  that  case,  it  would  be  only  an  estate  for  life  in, 
the  next  of  kin :  or  in  the  case  before  the  court  in  Joseph 
Chester. 

The  truth  is,  this  statute  was  never  designed  to  alter 
the  established  rights  of  inheritance;  but  merely  to  pro- 
vide a  method  in  which  estates  were  to  be  divided  or 
distributed.  The  statute,  "says  Holt^  {Refi.  252.)  « is  but  a 
direction  how  he"  (the  administrator)  "  shall  administer." 
And  such  was  the  uniform  construction  which  the  sta- 
tute received,  till  the  decision  of  the  Buckingham  case, 
in  1764;  which  we  beg  leave  to  notice. 

Mr.  Buckingham^  by  deed  or  will,  gave  a  valuable 
veal  property,  lying  in  Hartford,  to  his  mother,  who 
gave  it  to  the  South  Society.      The  deed  or  will  to   the 
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mother  was,  for  some  informality,  set  aside.     Mr.  Sey-    June,  I8O8. 
mour,  who  was  counsel  for  the  society,  then  determined  u,,T~r   .» 

^  '  rlIl.LHOl!SE 

to  claim   the  property,  on  the   ground,  that  the  mother  ^• 

was  next  of  kin  to  her  son,  (who  died  without  issue,) 
in  opposition  to  the  collateral  kindred  of  the  blood. 
Although  the  idea  was  treated  as  chimerical  by  the  pro- 
fession generally,  he  moved  the  court  of  probate,  in 
1761,  for  distribution,  which  was  made  by  respectable 
freeholders,  and  accepted  by  the  court,  in  favour  of  the 
collateral  heirs  of  the  blood.  This  was,  in  1762,  af- 
firmed by  the  superior  court;  as  no  doubt  was  then  en- 
tertained respecting  the  law,  or  rules  of  descent. 

On  this  affirmance,  a  writ  of  error,  by  petition,  was 
brought  to  the  general  assembly,  where  an  opportunity  ' 
presented  of  putting  in  requisition  all  that  extraneous  in- 
fluence, which  has  been  too  frequently  practised  to  ob- 
tain what  could  not  be  otherwise  obtained.  In  addition 
to  the  deed  or  will  in  favour  of  the  mother,  there  was  a 
pretence  (it  is  said)  that  the  property  originally  belonged 
to  the  family  of  the  mother,  and  circumstances  of  abuse 
from  the  claimants  towards  her,  were  stated:  all  calcu- 
lated to  make  improper  impressions  in  a  question  merely 
of  legal  right.  By  adhering  to  the  long  established 
course  of  former  decisions,  an  important  fund,  or  founda- 
tion for  a  fund,  was  to  be  taken  from  a  society  in  Hart- 
fordy  where  the  question  was  agitated,  and  the  focua  of 
action,  and  from  a  society,  too,  which  was  considered 
as  a  main  pillar  of  the  prevailing  system.  ^ 

The  governor  and  council,  however,  founding  them- 
selves on  principle  and  precedent,  withstood  these  com- 
bined incidents;  nor  was  it  till  after  repeated  applica- 
tions, from  Se/ilembrr,  1762,  to  May,  1764,  and  alter  ^ 
considerable  changes  in  the  council,  that  the  decree  of 
the  superior  court  was  reversed. 


198 


CASES  DETERMINED  IN  THE 


HII.LHO0SE 
V. 

Chester. 


Jane  1808  A  decision,  under  these  circumstances,  cannot  be  con- 
sidered as  a  precedent;  especially  when  it  is  recollected, 
that  such  tribunals  as  unite  legislative  and  judicial  pow- 
ers, too  frequently  blend  them  in  practice;  and  decide 
questions  of  legal  right  from  the  particular  circumstan- 
ces  of  the  case,  and  not  from  the  strictest  regard  to 
principle. 

It  may  perhaps  be  said,  that  there  have  been  corres- 
pondent decisions  of  the  superior  court.  The  superior 
court  were,  in  1764,  composed  of  members  of  the 
council,  and,  to  be  consistent,  would  undoubtedly  ad- 
here to  the  rule  then  adopted;  nor  could  we  expect 
a  different  result,  till  the  influence  by  which  that  deci- 
sion was  produced  had  subsided ;  and  some  have  been 
on  the  bench  of  the  superior  court,  within  a  few  years, 
who  were  in  the  court,  and  in  the  council,  in  1764. 

We  by  no  means  admit,  that  that,  or  any  analogous 
decision,  was  ever  acquiesced  in  as  law.  It  can  be  said 
with  truth,  that  the  innovating  spirit  of  1764  was  viewed, 
by  the  respectable  part  of  the  profession,  and  by  re- 
flecting men  generally,  who  traced  its  consequences, 
with  disapprobation,  as  not  founded  in  justice  or  in 
law. 

This  appeared  in  the  case  of  Hull  v.  Hanford^  deci- 
ded by  the  superior  court,  soon  after  Buckingham  v. 
Treaty  in  favour  of  the  parent,  in  exclusion  of  the  blood. 
This  was  brought  by  error  to  the  general  assembly;  and 
the  house  of  representatives  reversed  the  decree  of  the 
superior  court,  on  the  principle,  that  next  of  kin  meant 
next  of  kin  of  the  blood;  according  to  the  common  law 
acceptation  of  the  term.  The  council,  however,  con- 
sisting of  the  members  of  the  superior  court,  and  of 
those  who  had  been  in  the  former  vote,  refused  to  con- 
cur in  the  reversal.     This,  however,  showed  the  sense 
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of  the  house  of  representatives,  and  the  public  impres-    june,  T8O8. 

sion:  and  evinced  no  very  great  respect  for  what  might  rj,,~ZZ  ,_ 

be  called  an  ecclesiastical  fiostulatum.  v. 

Chester. 

The  same  question  was  again  agitated  in  parson  ' 
Ross's  case — whose  wife  claimed  as  heir  to  her  child, 
by  a  former  husband,  opposed  to  the  blood.  This  came 
by  appeal  to  the  superior  court.  Mr.  Ross^  who  was  a 
shrewd  man  respecting  property,  dared  not  risk  the  trial 
of  it  there,  or  before  the  general  assembly.  After  lying 
several  years  in  the  superior  court,  the  cause  was  com- 
promised by  dividing  the  property. (a) 

Indeed,  the  doctrine  thus  attempted  to  be  established, 
maintained  a  constant  warfare  from  its  rise  to  its  exit; . 
which  happened  in  1784,  on  the  first  revision  of  the 
laws,  after  the  Buckingham  case  was  decided.  By  this, 
the  general  assembly  showed  their  disapprobation  of  the 
principle  of  that  decision ;  corrected  as  far  as  possible 
the  mischief ;  and  fixed  not  only  what  the  law  should  be, 
but,  as  we  say,  what  it  had  been. 

A  cursory  view  of  some  leading  facts  will  discover 
how  far  the  defendant's  claim  can  be  warranted  on  the 
ground  of  established  practice  and  precedent. 

The  only  attempt  which  we  find  to  wrest  the  statute, 
as  now  claimed,  till  the  Buckingham  case,  was  in  Petti' 
bone  V.  Buell;  which,  as  will  be  noticed,  was  decided  in 
favour  of  the  blood  on  an  antecedent  point,  not  applying 
to  this  part  of  our  argument.  This  was  in  1712.  The 
courU  are  there  requested  by  the  counsel  for  the  heirs 
of  the  blood  in  their  plea,  "  to  remember  the  case  of 
John  BtackledgCy  jun."  as  in  their  favour. 

(a)  Th«w!  caios  were  st»tril  from  MS.  notes  of  the  Hon.  JnHdlhan 
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June,  1808.  In  1727,  an  explanatory  act  was  passed,  in  which  a 
distinction  is  made  in  the  construction  of  the  term  next 
of  kin,  as  applied  to  real  'ov  to  jiersQnal  estate;  establish- 
ing, it  is  contended,  that  which  tre  claim. 

Statutes  from  time  to  time  were  enacted,  and  re- 
enacted,  which  expressly  provide,  that  the  tenure  of 
lands  should  be  to  the  grantees,  and  to  their  heirs  for 
evfer:  agreeable  to  which,  and  to  the  charter,  were  the 
forms  of  conveyance  then  adopted. 

In  a  preamble  to  the  clause  of  the  very  statute  in 
question,  it  is  declared,  that  from  the  first  settlement 
of  the  colony,  lands,  &c.  had  descended  to  the  heirs. 

In  the  Buckingham  case  distribution  is  made^  and  ac- 
cepted by  the  court  of  probate,  and  affirmed  by  the  su- 
perior court,  in  favour  of  the  blood :  and  although  the 
governor  and  council  were  importuned  into  a  compli- 
ance, yet  their  perseverance  in  the  right  evinced  that 
they  considered  themselves  as  justified  by  former  prac- 
tice and  precedent. 

The  surprise  and  alarm  occasioned  by  that  decision, 
showed,  that  it  was  regarded  as  involving  a  new  and 
unheard  of  principle. 

Such,  then,  was  the  law  previous  to  any  statute,  and 
such  was  the  construction  of  the  statutes  from  the  time 
the  first  was  enacted,  till  1764. 

"  Great  regard  (says  the  author  of  J^ew  Abr.\ 
ought,  in  construing  a- statute,  to  be  paid  to  the  construc- 
tion which  the  sages  of  the  law  who  lived  about  the 
time,  or  soon  after  it  was  made,  put  upon  it;  because 
they  were  best  able  to  judge  of  the  intention  of  the 
makers:"  referring  to  2  Inst.  11.  136 — 181. 
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To  apprehend   the   force  of  the  above  rule,  as  appli-   june,  isos. 
cable  to  this  case,  we  need  only  consider  that  here  had  „ 

^  HlI.I.HOUSE 

been  a  practice  under  the   law,  and  a    construction  of  v. 

the  statute  by  the  very  sages  who  probably  enacted  it, 
for  a  period  of  about  one  hundred  years.  And  what  is 
there  to  oppose  to  this  in  point  of  precedent  ?  A  mush- 
room adjudication,  nursed  in  the  hot-bed  of  religious 
party  zeal,  with  some  spurious  emanations,  which  main- 
tained a  doubtful  existence,  from  May^  1764,  when  the 
Buckingham  case  was  decided,  to  January^  1784,  when 
the  next  revision  of  the  statutes  was  completed;  a  pe- 
riod short  of  twenty  years.  Can  this  be  placed  in  com- 
petition with  a  construction  and  practice  thus  immemo- 
rial ly  adopted,  and  sanctioned,  in  conformity  to  the  pre- 
cepts of  the  law,  the  provisions  of  the  charter,  and  of 
different  statutes? 

An  unequivocal  confirmation  too  of  our  construction, 
we  claim,  is  to  be  derived  from  the  terms  of  the  sta- 
tute, as  revised  in  1784;  and  which  is  the  same  as  the 
present  statute;  founded  on  these  considerations: 

1.  If  it  is  now  just,  that  those  of  the  blood  should 
have  the  inheritance  of  their  ancestors  in  preference 
to  strangers,  it  was  just  previous  to  1784,  and  was  al- 
ways so. 

2.  It  is  not  to  be  presumed  that  such  important  rights 
should  not  be  fixed,  or  that  the  legislature  meant  to 
mcike  different  tables  of  descent;  and  to  give  the  in- 
heritance to  those  of  the  blood  at  one  time,  and  to  stran- 
eers  at  another. 

3.  The  present  statute  gives  the  true  meaning  of  the 
term  next  of  kin,  by  adding  qf  the  blood;  and  which 
was   implied  in   the   former  statute,    according  to  the 

Vol.111.  1)«1 
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June,  1808.    Common   law  acceptation  of  the  term,  when  applied  to 

KrilTovsz  descents. 
y, 

4.  Had  a  new  law  been   intended,  it  would  undovibty 

edly  have  been  so  made;  whereas,  the  act  of  1784   was 

brought  forward  by  the  committee  (who  were  appointed 

to  revise)  merely  as  a   revision,  and  as  such  adopted: 

and  the  only  difference  is,  that   some    parts   were   then 

given  in  detail,  which  were  before  expressed  in  general 

terms. 

An  inference  in  favour  of  our  reasoning  may  be 
drawn  frcm  the  character  of  the  committee,  the  Hon^ 
Roger  Sherman,  equally  distinguished  for  ability,  integrity 
and  prudence,  and  the  Hon.  Richard  Lame^  possessin^f 
alike  the  public  confidence. 

Under  a  power  to  revise,  such  men  would  not  make 
important  innovations,  nor  would  a  new  system  of  de- 
scents be  framed. 

They  considered  the  statute  then  enacted  as  a  revi- 
sion, and  aS  such  it  was  adopted;  and  in  the  act  confirm- 
ing this  revision,  a  clause  is  inserted,  it  would  seem, 
with  a  view  of  guarding  against  the  suggestions  now 
urged. 

"  Provided  (are  the  words  of  the  clause)  that  such  of 
the  foregoii.g  laws  as  remain  in  substance  the  same  as 
before  the  revisal,  shall  be  considered  as  having  con- 
tinued in  force  from  the  lime  they  were  first  enacted; 
any  circumstantial  amendments  or  alterations  notwith- 
standing." ^ 

Declaratory  and  explanatory  acts  are  not  uncommon 
in  the  statute  books;  and  our  courts  have  respected 
these,  while  in  iorce,  as  part  and  parcel  of  the  original 
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4icts  to  which  they  refer;  even  in  cases  which  had  arisen    June,  1808. 
between  the  precedent  and  subsequent  acts.  HilThouss 


Z/b/^  Ch.  J.  thusexpresvis  the  rule;  [Ld.  Raym.  1028.] 
**  A  subsequent  statute  maybe  comprehended  within  the 
meaning  of  an  act  precedent,  (as  the  statute  of  Z2  Hen. 
Vlll  of  wills,  wiihin  the  27  Hsn.  VIII.  of  jointures,) 
when  the  latter  statute  is  within  the  same  reason  as  the 
former:  29  Car.  II.  c.  3.  p.  35.  respecting  the  right  of 
the  husband  to  take  administration  on  the  estate  of  his 
wife,  is  included  in  22  and  23  Car.  II.  c.  10. 

We  would  ask,  are  not  all  the  statutes  of  distribution 
within  the  same  reason  ?  Had  the  general  assembly,  in 
1764,  expressly  declared,  that  next  of  kin  meant,  and 
bad  always  meant,  of  the  bloody  according  to  the  com- 
mon law  rules  of  descent,  the  court  would  have  consi- 
dered themselves  bound  to  give  the  term  that  construc- 
tion; even  where  the  inquiry  was  respecting  its  import 
jBDterior  to  that  time. 

Goddard  and  Gurley^  for  the  defendant. 

The  plaintiff  moves  for  a  new  trial  for  a  misdirection 
on  two  points:  first,  that  Mary  Cheater  was  so  seised  as 
to  be  capable  of  transmitting  the  estate  to  her  heir;  and, 
secondly,  that  by  virtue  of  the  statute  then  in  force, 
Joiffih  Chettery  on  her  death,  became  entitled  to  the 
estate,  as  her  heir. 

1.  We  contend,  that  according  to  the  EngHah  iaw^  a. 
title  to  the  estate  could  be  derived  from  Mary.  Wher- 
eve#an  actual  entry  cannot  be  made  l)y  the  person  en- 
titled, there  may  be  a  constructive  seisin.  Thus,  as  to 
remainders  and  reversions,  where  an  actual  entry  by 
the  person  entitled  is  impracticable,  if  he  exercises  an 
act  of  ownership  over  the  estate,  this  will  b©  deemeM 
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June,  1808.   equivalent  to  an  actual    seisin  of  an   estate   capable   of 
„  .       being  reduced  into  possession  by  entry,  and   will   make 

'•  the    person   exercising    it   a    new   stock  of  inheritance. 

Where  lands  are  held  under  a  lease  for  years,  and  the 
lessee  has  entered  under  his  lease,  the  heir  will  be  con- 
sidered as  having  seisin  without  entry,  and  even  before 
receipt  of  rent ;  because    the    possession   of  the   lessee 
for  years  is  his   possession.     Where   lands   are   let   on 
leases  for  lives,  the  freehold   being  in   the  lessees,  the 
heir  has  no  immediate  right  of  entry  on  the  death  of  his 
ancestor,  but  is  only  entitled  to  the  rent  reserved  in  the 
lease;  by  receipt  of  which,  he   becomes    seised   of  the 
rent,  and  of  the  reversion  expectant  on  the  determina- 
tion of  the  lease.     The  entry   of  the    heir    upon   any 
fiart  of  the  estate  is   constructively   a   seisin   of  all   the 
lands  lying  in  the  same  county.      If  the  heir  be  deterred 
from   entering  through   fear  of    bodily  injuiy,  he    may 
make  claim  as  near  to  the   estate  as  he   can,  and    this 
will  give  him  seisin  for  a  year  and   a  day.     The  seisin 
of  one  joint-tenant,  coparcener,  or  tenant   in  common^ 
enures  to  all.     But  to  coiyie  nearer  to  this  case,  the  pos- 
session of  a  guardian  in  socage,  is  the  possession  of  the 
ward ;  and   the   latter    thereby    acquires   seisin   without 
entry.     In  Goodtitle  v.  Mtnvman^  3  Wih.  516.,  it  was  de- 
cided, that  where   a    posthumous   son  is   born,  and  the, 
mother  is  in  possession  of  the  lands,  of  which  his  father 
died    seised,  she  becomes  his   guardian   in    socage;  and 
the  infant  son  will    be    thereby    deemed   to   be    actually 
seised  of  the  inheritance,  so  as  to  exclude  the  half  blood. 
In  a  later   case,  where  a  person  died,  leaving  two  daugh- 
ters by  different  venters ;    the  mother  entered   as  guar- 
dian in  socage,    and   received  the   profits ;  it  was  held, 
^        that  this  gave  such  a  seisin   to    the   daughters,  that,  on 
the  death  of  one  of  them,  the  other  could  not  inherit 
from    her.     Lord  Kenyan   said,  nothing   can  be  clearer, 
than    that   a?i   infant   may  consider  nvhoever  enters  on  his 
estate^   as    entering  for  his  use.     Doe  v.  Kecn^  7  Term, 
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Reft.  386.     Tliis  decision  was  made  in   view  of  all  the    June,  isot. 
learning  on  the  subject.  Hillhodse 

V. 

Chester. 
Admitting,  however,  for  the   sake  of  argument,  that 

by  the  rules  of  the  Englinh  law,  a  title  to  this  estate 
cannot  be  derived  from  Mary,  yet  we  contend,  that  by 
the  law  of  Connecticut^  the  title  was  so  far  vested  in  her, 
as  to  be  transmissible  to  her  heir.  In  this  state,  the  fa- 
ther is  tenant  by  the  curtesy  only  until  the  child  comes 
of  age.  The  rents  and  profits  of  the  estate  are  given 
to  the  former  during  that  period,  for  the  nurture,  edu- 
cation, and  support  of  the  latter.(a)  When  the  reason 
ceases,  the  estate  determines.  A  tenant  by  the  curtesy, 
therefore,  has  only  a  ter7n  for  years.  But  the  word 
aeisin  is  applicable  only  to  an  estate  of  freehold.  On 
the  death  of  the  ancestor,  the  heir  is  seised  of  the  free- 
hold, and  the  tenant  by  the  curtesy,  after  entry,  is  /jos- 
sessed  of  a  term  for  years.  This  distinction  between 
the  seiairi  of  the  freehold,  and  the  fiosaession  of  the  te- 
nant for  years,  has  been  established  from  the  time  of 
Braxton^  who  says:  "  Item  dare  fiotest  quia  terram 
quam  alius  tenet  ad  terminum  annoruniy  salvo  tamen  Jir- 
mario  termino  suo^  quia  ista  dux  fiosaessiones  seae  com- 
fialiuntur  in  unare,  quod  unua  habeat  liberum  tenementuniy 
et  alius  terminum."  It  follows,  then,  even  upon  English 
principles,  that  where  the  tenant  by  the  curtesy  has  but 
a  term  for  years,  his  estate  docs  not  interfere  with  a 
seisin  of  the  freehold  in  the  heir.  But  whether  Mary 
was  seised  or  not,  she  had  an  interest  in  the  property 
in  dispute;  and  this  interest,  whatever  it  might  be,  de- 
scended to  her  heir.  Our  statute  determines  the  mode 
in  which  all  the  firofierty  of  a  deceased  person  shall  be 
disposed  of  The  terms  are  such  as  comprehend  all 
estates  to  which  the  intestate  had  the  right  of  possession, 
as  well  as  the  right,  and  actual  possession.     The  wife  is 

(o)  In  support  of  this  position,  a  note  of  one  of  .Iiitlgc  Retmtft  Lei»r 

tnrM  npoii  ♦'  F.ntatei!^  wns  rend  hy  the  cfMinscI 
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June,  1908,    to  have  her  dower  "  in  one  third  part  of  the  real  estate 

HiLLHousE  °^  ^^'"  deceased  husband,  which  he   stood  possessed   of, 

^-  in  his  own  right,  at  the  time  of  his  decease. "(a)  An  ia- 

CHESTER.  .  P      ,,     ,  r  , 

ventory  is  to  be  made  "  ot  all  the  estate  of  the  person  de- 
ceased, as  well  moveable  as  not  moveable,  whatever. "(A) 
"  A  just  division  or  distribution"  is  to  be  made  "  o/'  all 
the  estate^  both  real  and  fiersonal,  of  any  such  intestate,  "(^c) 
After  provision  has  been  made  for  the  wife,  "  all  the  re- 
sidue  and  remainder  of  the  real  and  /lersonal  estate"  is 
to  be  distributed  to  those  standing  in  the  relations  spe- 
<:ified.(rf)  Where  there  is  a  deficiency  of  personal  estate 
to  pay  debts,  the  court  of  probate  is  authorized  "  to 
order  the  sale  of  so  much  of  the  real  estate  as  shall  be 
sufficient  to  pay  the  same. "(e)  Now,  suppose  Mary  had 
married  and  had  children,  and  died  during  her  father's 
life.  Must  not  her  estate  or  interest  in  these  lands  be 
inventoried  ?  Might  not  the  court  of  probate  order  it  to 
,be  sold  for  the  payment  of  debts  ? 

A  tenant  by  the  curtesy,  to  say  the  least,  has  not  a 
greater  estate  than  a  dowress  has.  Suppose  ^.  dies 
seised  of  lands,  which  are  assigned  to  his  widow  in 
dower.  During  her  life,  B.  a  son  and  heir  of  ^.  dies, 
insolvent.  Is  not  the  interest  of  B.  in  these  lands  to 
be  inventoried,  and  made  subject  to  the  order  of  the 
court  of  probate. 

The  truth  is,  that  by  our  law  there  is  no  difference 
between  actual  and  legal  seisin.     He  who  has  the  right 
of   possession,  has,  in    contemplation   of  law,  the   pos- 
,  session. 

If  it  be  true,  that  Mary  was  so  seised  as  to  be  capable 
of  transmitting  the  estate,  she  is  to  be  considered  as  the 

(a)  Stat.  Con.  tit.  51,  c.  1.  s.  1.  (b)  Id.  tit.  CO.  c.  1.  s.  ». 

(c)  Id.  s.  12.  (J)  Id.  (e)  Id.  s.  22. 
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ftropostta;  and  from  her  the  title,  by  inheritance,  must   June,  18O8. 
be  derived.  Hillhousb 

T. 

Chestbk. 
2.  The  question  then  is,  secondly,   whether,  by    the 

statute  then  in  force,  t!ie  estate,  on  the  death  of  Maryy 
vested  in  William  Hillhoune^  the  malernal  uncle,  of 
Joseph  Cheater,  the  father.  The  words  of  the  statute 
are  "  the  residue,  both  of  the  real  and  personal 
estate  [shall  be  distributed]  equally,  to  every  of  the 
next  of  kin  of  the  intestate,  in  equal  degree,  and  those 
trho  legally  represent  them-"  The  literal  signification 
of  the  term  next  of  kin,  or  nearest  kindred,  we  appre- 
hend, will  admit  of  no  dispute.  But  whatever  the  term 
znay  intend,  in  its  popular  acceptation,  the  law,  it  is  said, 
has  given  it  a  different,  and  much  more  limited  signi- 
fication, which  is,  next  of  kin  of  those,  only,  who  are  qf 
the  blood  of  the  first  fiurcha/ter.  Though  it  be  a  general 
rule  of  construction,  that  the  meaning  of  words  is  to 
be  taken  according  to  common  acceptation  ;  yet  if,  on 
the  present  question,  a  contrary  rule  has  been  adopted 
and  followetl  through  a  long  series  of  judicial  decisions, 
we  could  now  only  acquiesce.  That  such  was,  uni- 
formly, the  fact,  until  the  case  of  Buckinghain,  in  1 764, 
is  confidently  asserted  by  the  counsel  for  the  plaintiff. 
Unfortunately,  however,  the  proof  rests  on  this  asser- 
tion, merely.  The  assertion  would,  therefore,  be  suf- 
ficiently answered  by  a  simple  denial.  But, .  however 
the  law  might  have  been  held,  previously  to  1764,  it  is 
conceded,  that  the  authority  of  Buckingham's  case 
maintained  its  ground  in  despite  of  the  attacks  of  its 
numerous  and  powerlul  enemies,  which,  we  arc  told, 
kept  it  in  a  state  of  constant  warfare,  until  the  revision 
of  the  statute,  in  1784;  which  put  an  end  to  the  contest. 
We  do  not,  however,  agree  that  the  decision  of  Buck' 
ingham't  case  was  an  innovation  upon  the  ancient  law. 
The  preamble  to  the  statute  of  1750  furnishes  strong 
evidence  to  the  contrary.    "  And  whereas  the  lands  and 
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June,  1808.   real  estates  of  persons  dying  intestate,  in  this    colony, 

T,  by  ancient  and  immemorial  custom.,  and  common  consent  of 

'•  the  peofile,  have  descended   to  and  among  the   children, 

Chester.  r  .  •         #•  .  .    •  -         ,    . 

or  next   of  km,  of  such  mtestate,  as  heirs   of  such  m- 

testate;  and    the  same^  by   order  of  the    courts   of  pro- 
bate,   have  generally   been    divided   to   and  among   such 
heirsy  in  common,  with    the   chattels,  or    moveable   estate. 
And  the  estates,  real  and  fiersonal,  of  persons  dying  in- 
testate, have,  ever  since  the  first  settlement  of  this  colo- 
ny, been  divided  among,  and  settled    upon,  the  heirs  of 
such  intestate,"  &c.     This  preamble  declares,  that  it  had 
been    an  immemorial  custom    to    divide    the    real  estate 
among  the  heirs  of  the  intestate,  ««7 A  the  moveable  estate. 
But  it  is  certain,  that,  in   the  distribution  of  the  movea- 
ble estate,  no  regard  is    paid  to    the    blood    of  the  first 
purchaser,  neither  here,  nor  in  England,  under  the  sta- 
tutues  22  and  23   Car.  Il.(c)  but  the  parent  will  inherit 
before    the  collateral  and  more  remote  kindred.     In  the 
preamble,  no  mode  of   dividing    real   estate,    different 
from  that  of  distributing  personal  chattels,  is  mentioned  ; 
but  it  is  expressly  declared  to  have  been  the  custom  to 
divide  the  one  with  the  other.  This  idea  is  corroborated, 
and  a  very   satisfactory  reason  assigned,  by  the   pream- 
ble   to  the   statute    prohibiting    the  sale    of   heiresses' 
estates,  without  their  consent.     "Whereas  in   the  first 
settlement   of  this    colony,  land  was    of  little  value,  in 
comparison  with  what  it  is  now,  by  which  means  it  be- 
came a   general  custom  that  the  real  estate   of  any  per- 
son, which,  either    by  descent,  or   by   will,  became   the 
estate  of  his  daughters,  whether  they  were  seised  of  it, 
at  the  time  of  their  marriage,  or  whether  it  descended 
or  came  to  them,  during  their  coverture,  became  thereby 
the  firofier  arid  sole   estate    of  their  husband;  and  might 
be,  by  them,  alienated,  or  disposed  of,  without  the  know- 
ledge and  consent  of  such  wives."    This  statute  was 

(fl)  2  Bl.  Com.  520. 
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enacted  in  1723.  It  conclusively  shows,  that,  until  June,  1808. 
that  period,  the  real  and  personal  property  of  femes  Hilliiousb 
co-vert  were   on  the  same   footing,  both  being   absolutely  ^- 

af  the  huaband'a  disfiosal.  The  reason  was,  that  it  "  was 
of  little  value,"  and  therefore  did  not  require  to  be 
protected  with  more  solicitude  than  property  of  a  dif- 
ferent description.  1  tit.  conclusion  seems  obvious,  that 
if  the  real  estate  oi  femes  covert  Waa  uut  supposed  to 
deserve  a  greater  degree  of  care  than  her  personal  pro- 
perty, the  former  could  not  have  been  thought  of  suffi- 
cient importance  to  be  kept,  inviolably,  in  the  line  of 
the  blood  of  tke  first  purchaser. 

But,  in  opposition  to  all  this,  and  to  show  that  the 
decision  of  Buckingham's  case  was  contrary  to  former 
practice,  it  is  said,  that  that  case  was  so  decided  by  a 
vote  of  the  house  of  representatives,  obtained  by  <?x- 
traneoua  influencey  and  much  against  the  opinion  of  the 
council ;  who,  it  seems,  at  last  concurred  with  a  very 
bad  grace ;  and  not  until  the  people,  at  the  instigation, 
we  suppose,  of  the  Hartford  South  Society^  had  exerted 
their  irresistible  influencey  by  removing  some  of  the 
xnost  stubborn  of  the  honourable  body,  and  appointing 
others,  of  a  more  pliant  temper,  to  fill  their  places. 
This,  indeedi  was  an  argument  of  such  convincing 
energy,  that  the  members  of  the  council  ever  after  ac- 
quiesced, even  when  on  the  bench  of  the  superior 
court ;  though,  it  is  intimated,  that  some  of  the  judges 
regarded  the  decision  with  no  great  complacency ;  so 
that  Parson  Ross  himself,  though,  probably,  a  man  of 
abundant  resolution,  had  too  much  "  shrewdness  in 
point  of  property'*  to  venture  on  a  trial  of  the  question ; 
but  was  fain  to  divide  the  estate  with  his  antagonist,  and 
let  the  matter  rest  as  it  was. 

As  to  the  statute  of  1727,  it  does  not  support  the 
construction  contended  for  by  the  cmmsel  for  the   de- 
Vor..  m.  R  P 
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June,  1808.    fendant,   but  directly   the  contrary.     It   gives  no  pre* 
HilThouse  ference   to  the  kindred  of  the  intestate,  who  are  of  the 
^-  blood   of  the  first  purchaser,  unless  they  are,  also,  of 

the  vihole  blood  of  the  intestate,  while  the  other  kindred^ 
in  equal  degree,  are  of  the  half  blood.  Neither  does  it 
vest  the  estate  in  the  kindred  of  the  transrverae  line,  be- 
fore those  of  the  aacendant  line,  unless  both  are  in  equal 
degree.^  Thus*  ^j  "-"^t  statute,  the  brothers  and  sisters 
inherit  before  the  parent ;  "  and  the  fiarent^  from  whom 
the  intestate  descended,  shall  be  admitted  before  the 
uncle^  or  cousin  gerraan,  or  brother's  children  ;"  no  re- 
gard being  had,  in  this  case,  to  the  blood  of  the  ancestor 
from  whom  the  estate  descended. 

We  remark,  en  the  whole,  that  the  construction  of 
the  statute,  contended  for  by  the  defendant,  is  not  jus- 
tified by  the  words  of  the  statute  itself,  nor  by  the  pur- 
view of  other  statutes  relating  to  a  similar  subject ;  nor 
does  it  appear  to  be  authorized  by  ancient  decisions. 
These  decisions,  indeed,  are  involved  in  much  obscurity. 
But  so  far  as  they  are  known  with  any  degree  of  cer- 
tainty, they  support  the  contrary  doctrine.  And  if  it 
may  be  said  to  savour  of  hardship,  that  the  estate 
should  be  taken  from  the  family  of  the  original  owner, 
and  given  to  a  stranger,  it  is  to  be  recollected,  that  that 
hardship  does  not  now  exist,  having  been  removed  by 
later  statutes.  At  all  events,  the  precedent,  about  to  be 
established,  can  have  but  a  narrow  operation,  very  pro- 
bably not  beyond  the  case  by  which  it  is  occasioned. 

By  the  Couht.  The  statute  of  distributions,  which 
was  in  force  in  this  state,  at  the  death  of  Rachel,  places 
the  real  property  of  a  person  who  died  intestate  upon 
the  same  footing  as  personal :  that  is  to  say,  both  kinds 
of  estate  were  to  be  distributed  to  the  same  persons, 
without  ai^y  regard  to  the  maxim  seisina  facit  sii/iitcm. 
The  claim,  therefore,  of  the  plaintiff  to  the  land  in  ques- 
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tion,  on  the  ground  that  she  was  the  person  last  ac-   June,  1808. 

tually  seised,  as  next  of  kin  to  her,  fails;  for  on  Rachel's  hillhoosb 

death,  who  left  issue  Mary  Cheater^  her  only  child,  the    „      *• 

Chsstsr 
lands  descended  to  said  Mary^  and  she  was,  although  a 

minor,  legally  seised  of  those  lands  as  heir  to  her  mo- 
ther. This  has  always  been  the  received  opinion  in 
this  state,  and  the  practice  has  been  conformable  theretO| 
that  on  the  death  of  an  ancestor  the  descent  was  cast 
upon  his  heir,  without  any  reference  to  the  actual 
seisin  of  such  ancestor ;  and  the  right  of  such  heir  to 
the  real  property  of  the  intestate  was  the  same  as  his 
right  to  his  personal  property.  The  plaintiff  cannoti 
therefore,  inherit  this  estate  as  next  of  kin  to  Rachel. 
If  he  can  inherit  the  estate  in  question,  it  must  be  as 
next  of   kin  to   Mary    Cheater,    his  niece. 

It  cannot  be  pretended,  that  the  plaintiff  is  next  of  kiii 
to  Mary,  if  we  give  the  same  construction  to  the  words 
which  they  have  received  in  the  English  law.  The  rule  of 
construction,  which  has  obtained  in  that  law,  has  been 
tiniformly  the  same,  since  theil*  introduction  into  it. 
By  the  statute  of  Hen.  VIII.  administration  on  the 
estate  of  an  intestate  is  directed  to  be  given  to  the  next 
of  kin.  It  has  always  been  held,  that  to  ascertain  who 
this  person  is,  the  computation  of  kindred  is  to  be 
made  according  to  the  rules  of  the  civil  law.  So  too 
the  statute  of  distributions,  enacted  in  the  reign  of 
Car.  11.  directs,  that  if  there  is  no  issue  of  the  in- 
testate, his  personal  property  shall  be  distributed  to 
his  next  of  kin.  To  ascertain  who  that  person  is,  the 
computation  is  always  made  according  to  the  rules  of 
the  civil  law.  Our  statute,  which  directed  that  in  such 
an  event  the  estate  of  the  intestate,  both  real  and  per- 
sonal, should  go  to  the  next  of  kin,  was  enacted  at  a 
time  when  the  aforesaid  statute  of  Cdr.  II.,  and  the  con- 
struction given  to  it,  was  perfectly  known.  It  is  a 
sound  rule,  that  whenever  our  legislature  use  a  term, 
without  defining  it|  which  is  well  known  in  the  English 
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June,  1808.  law,  and  there  has  a  definite,  appropriate   meaning  af- 
„  fixed  to  it,  they  must  be  supposed  to  use  it  in  the  sense 

^-  in  which  it  is  understood  in  the  English  law.  In  the 
present  case,  the  father  of  Mary  was  her  next  of  kin, 
according  to  the  computation  of  the  civil  law,  being  in 
the  first  degree,  whilst  the  plaintiff  was  in  the  third  de- 
gree. For  the  same  reason  that  Mary's  personal 
estate  would  have  gone  to  her  father  by  the  English  sta- 
tute, both  her  personal  and  real  would  go  to  her  father 
by  our  statute,  for  he  is  her  next  of  kin ;  and  there  is 
no  possibility  of  resisting  this  conclusion,  unless  the 
term  next  of  kin,  when  used  in  our  statute,  mean  to 
point  out  one  person,  when  real  property  is  concerned, 
and  a  different  person,  when  personal  property  is  con- 
cerned. 

It  is  to  be  observed,  that  there  is  no  intimation  in  the 
statute,  that  those  terms  are  to  be  understood  in  two 
different  senses.  Both  kinds  of  estate  are  directed  to 
be  distributed  to  the  next  of  kin.  There  must  be  some 
very  cogent  reason  to  induce  a  belief,  that  the  legisla- 
ture did  not  intend,  in  all  cases,  that  both  kinds  of 
estate  should  go  to  the  same  persons. 

It  is  claimed  that  the  term  next  of  kin  in  our  statute, 
as  it  respects  real  property,  means  the  next  of  kin  inherit- 
able at  common  laiv.  So  that  when  there  are  no  issue  of  the 
intestate  living  at  the  time  of  his  death,  we  must  resort 
to  the  English  common  law  to  discover  who  may  inherit 
his  real  property,  by  which  law  the  ascending  line  is 
excluded,  and  every  person  in  the  collateral  line,  ex- 
cept the  next  collateral  kinsman  of  the  whole  blood, 
who  himself  is  of  the  blood  of  the  first  purchaser. 

Certain  it  is,  that  the  statute  intimates  no  such  thing. 
But  it  is  contended,  that  this  is  the  meaning  of  the 
tf  rms,  when  rfeal  property  is  concerned.     In  the  English 
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law  of  descents,  we   never   find  these   words   so  used    June,  1808. 

standing  alone  as  in  our  statute.    The  rule  in  their  law  is,  hilThopse 

that  on  failure  of  issue  of  the  person  who  died  actually  '• 

Chester- 
seised,  his  real  estate   shall  go  to   his  next    collateral 

liinsman  of  the  whole  blood,  who  is  of  the  blood  of 
the  first  purchaser.  It  would  be  very  strange,  that  the 
words  next  of  kin  in  our  law  should  designate  the  cha- 
racter just  described,  when  they  would  not  designate 
such  person  in  their  law.  Where  ^.  devised  a  real 
estate  to  B.  his  daughter  for  life,  with  remainder  over 
in  fee  to  his  next  of  kin,  without  other  words  or  expla- 
nation, it  was  determined,  that  on  the  death  of  B.  this 
estate  should  go  to  the  next  of  kin,  computing  kindred 
according  to  the  rule  of  the  civil  law,  and  not  to  the 
next  collateral  kinsman  of  the  whole  blood,  Sec. 

If  the  legislature  of  this  state  had  discovered  an 
anxiety  in  other  respects  to  preserve  entire  the  rules  of 
descent  established  by  the  common  law,  it  might  have 
furnished  some  ground  for  a  conjecture  in  favour  of  the 
plaintiff's  claim  ;  but  that  is  not  the  case.  Instead  of 
respecting  the  English  law  of  descents,  they  have  pro- 
vided, that  there  shall  be  no  preference  given  to  males; 
that  females  shall  inherit  equally  with  them;  and  also, 
that  there  shall  be  no  preference  given  to  the  eldest 
male.  If  then  a  man  dies  intestate,  instead  of  the  real 
property  descending  to  the  eldest  son,  to  the  exclusion 
of  his  brothers  and  sisters,  it  descends  equally  to  all 
his  children,  whether  male  or  female.  The  object  of 
our  statute  is  to  distribute  the  estate  of  an  intestate  per- 
son equally  among  all  those  who  are  in  the  same  degree 
of  relationship ;  and  this  object  would  be  defeated,  if  such 
construction  should  be  given  to  the  term  next  of  kin  as 
is  contended  for  by  the  plaintiff.  For,  if  we  consider 
the  term  at  meaning  such  next  of  kin  only  as  are  in- 
heritable at  common  law,  then  no  person  can  inherit  to 
the   intestate,  except   the    eldest  male,  however  many 
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June,  1808,  pcrsons* there  may  be  in  the    same    degree   of  kindred 
..    accordine:  to  the  computation  of  the  civil  law.     It  must 

IIlLLHOUSE   **''    "  O  «^ 

V.  '  be  the  next  collateral  kinsman  to  the  intestate  of  the 
'  blood  of  the  first  purchaser;  for  he  alone,  as  the  next 
of  kin,  is  inheritable  according  to  the  English  law  of 
descents.  To  adopt  this  rule,  we  must  give  a  construc- 
tion to  the  tei-ms  next  of  kin,  which  they  have  never 
received  before  ;  and  this  is  to  be  done  in  opposition  to 
the  manifest  intention  of  the  legislature,  who  enacted 
the  statute.  It  is  opposed  to  the  received  opinions 
among  lawyers,  and  all  the  modern  decisions  in  this 
state. 

New  trial  not  to  be  granted. 


William  Butler  against  Gideon  Butler. 


When  a  wit-      MOTION  for  a  new  trial. 

ness  has  been 
examined    by 

the  party  a-  This  was  an  action  upon  the  covenants  in  an  indenture 
he  is  called,  as  of  apprenticeship,  by  the  master  against  the  defendant, 
in 'the'evenf  ^^'^°  ^^^  bound  his  son  an  apprentice  to  the  plaintiff, 
other       wit-  At  the  trial  to  the  jury,  the  defendant  offered  the  depo- 

I1CSS6S  cjinnot 

be  inquired  of  sition  of  .^mo«  Butler^  the  apprentice,  in  evidence.  To 
res*"  and'"^k  show  that  this  deposition  ought  not  to  be  admitted,  and 
makes  no  dif-  jjj^j  Amos  Butler  was  interested  in  the  event  of  the  suit, 

ference    wlip-  _     _  _  ' 

ther  such  ex-  the  plaintiff  offered  one  Ensign  as  a  witness  to  prove,  by 
under  the  ^e!  ^^^  acknowledgments  of  the  defendant,  that  Amos  Butler 
nerai  oath,  or  ]^^^  ^j,  interest  in   the  event  of  the  cause.     This  was 

the  voire  dire  ,• 

nor    whether  objected    to,   beoause    upon    the    cross-examinatiort    of 

itwas  in  court,    ^  T^,,r  ■  •  .  .,., 

or  before  a  Amos  Butler^  beiore  the  magistrate  who  took  his  depo- 
king  a™eno*sl  ^uion,  the  plaintiff  had  inquired  of  Amos  Butler  himself 
tion    out   of  as  to  his  interest  in  the  event  of  the  suit.    And  the 

court. 


Bl.TI.ER. 
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court  ruled,  that  Ensign  could  not  be  examined  for  this    June,  I8O8. 
purpose.     After  a  verdict  for  the  defendant,  the  counsel      ButTek 
for  the  plaintiff  moved  for  a  new  trial  on    this  ground. 
The  question   was  reserved;   and  was  now  argued    by 
Brace  and  T.  S.  IVitltamsy  against  the  nlotion,  and  Ed' 
tvarda,  in  support  of  it. 

Against  the  motion  it  was  said — The 'rule  that  a  party 
cannot  examine  a  witness  as  to  his  interest,  and  then 
examine  other  witnesses  to  contradict  his  testimony  on 
that  point,  is  perfectly  well  settled  in  Great  Briiain.  In 
the  case  of  T/ie  Queen  v.  Afuacoty  10  Mod.  193.,  Parker^ 
Chief  Justice,  says,  "  that  the  law  gives  the  party  his 
election,  to  prove  a  person  oflered  as  a  witness  inte- 
rested, two  ways,  (viz.)  either  by  bringing  other  evi- 
dence to  prove  it,  or  else  by  swearing  the  person  him- 
self upon  the  voire  dire ;  but  though  he  may  do  either, 
he  cannot  do  both."  This  has  ever  been  considered  as 
a  principle  of  the  common  law.  Peake's  Evid.  186., 
2d  London  edit.  It  has  been  recognised  by  the  courts 
in  Maaaac/iusettsy  1  Afass.  T.  Befi.  222.;  and  by  the  au- 
fierier  court  in  this  state.  The  cases  in  the  EngUah 
books,  it  is  admitted,  are  cases  where  the  voire  dire  oath 
had  been  administered,  and  the  inquiry  had  been  made 
under  it.  'The  reason  of  which  is,  not  that  the  law 
would  not  have  been  the  same,  had  the  inquiry  been 
nutlc  under  the  witness's  oatli,  (could  such  an  inquiry 
be  permitted,)  but  a  rule  having  existed,  that  no  objec- 
tion to  the  competency  of  a  witness  can  be  made  after 
he  has  been  sworn  in  chief,  and  examined ;  4  Burr. 
2252.  I  T.  Rr/i.  719.  it  follows,  that  no  inquiry  can 
be  made  of  the  witness  himself,  or  of  any  other  person, 
to  prove  the  interest  of  the  witness,  except  for  the  pur- 
pose of  invalidating  his  testimony.  But  by  our  practice, 
the  examination  as  to  the  interest  of  a  witness  may  be 
made  at  anytime  during  the  trial;  and  as  well  under 
the  witness's  oath,  as   the  voire  dire  oath ;  and  as  tl)c 
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June  1808.   effect  of  the  examination  in  excluding  the  witness  would 

„ be  precisely  the  same  in  one  case  as  the  other,  the  effect 

Butler  *^  •' 


Butler. 


as  to  excluding  other  testimony,  to  prove  the  interest, 
ought  to  be  the  same.  If  it  were  othenvise,  the  party 
who  wishes  to  prove  the  interest  of  a  witness,  will  al- 
ways apply  to  the  conscience  of  the  witness  himself, 
under  the  general  oath,  and  not  under  the  voire  dire;  and 
if  the  witness  denies  his  interest,  he  maythen  prove  it 
by  other  testimony;  and  will,  in  this  way,  have  all  the 
benefit  of  an  examination  under  the  voire  dire  oath, 
without  the  disadvantage  of  it.  And  thus  the  common 
law  principle  will  be  entirely  subverted. 

It  is  said,  that  there  is  no  reason  why  the  party  who 
has  examined  a  witness,  as  to  his  interest,  should  be 
precluded  from  inquiring  of  others  as  to  the  same  fact, 
any  more  than  if  he  had  examined  him  as  to  usury,  or 
a  fraudulent  conveyance,  &c.  But  in  those  cases,  the 
inquiry  is  not  made  by  way  of  attacking  the  competency  . 
of  the  witness,  but  only  affecting  his  credit.  Besides, 
this  objection  applies  with  the  same  force  to  an  examina- 
tion after  an  inquiiy  under  the  voire  dire  oath,  as  un- 
der the  witness's  oath. 

But  the  decisions  in  this  state  have  never  recognised 
any  distinction,  whether  the  examination  was  made  under 
the  voire  dire  oath,  or  under  the  general  oath.  In 
either  case,  it  has  been  uniformly  holden,  that  no  fur- 
ther inquiiy  should  be  had.  Mallet  v.  Mallet,  1  Boot, 
501.  Coit  V.  Biahofi,  2  Root,  222.  Tudor  and  Woodbridge 
V.  Hart,  JVov.  1807. 

That  this  was  a  question  contained  in  a  deposition, 
and  not  put  in  open  court,  surely  can  make  no  differ- 
ence. The  witness  who  deposes  before  a  magistrate, 
must  have  the   same  rights,   and  the  party   examining 
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him  can  have  no  greater,  than  if  the  examination  were    June,  isoj. 
made  in  open  court.  B^^n 


In  support  of  the  motion,  it  was  contended,  that  the 
testimony  of  Ensign^  to  prove  the  interest  of  jlmoa  But- 
levj  ought  to  have  been  admitted.  That  the  plaintiff  had 
once  a  right  to  prove  the  interest  of  the  deponent  is 
not  denied.  How  has  he  lost  that  right?  By  asking  the 
question  as  to  the  interest  of  tlie  witness  from  the  depo- 
nent himself?  But  it  is  not  readily  perceived,  how  an 
interrogatory  to  a  witness,  upon  a  cross-examination, 
can  deprive  the  party  of  a  right  before  existing.  Does 
it  make  the  witness,  the  witness  of  the  party  asking 
the  question  ?  If  so,  why  will  not  any  question  asked  of 
a  witness,  as  to  a  fraudulent  conveyance,  or  usury,  or 
any  other  matter,  make  him  the  witness  of  the  party  as 
to  that  matter  ? 

The  right  of  cross-examining  witnesses  is  a  right  all 
important  to  the  purposes  of  justice;  but  it  will  be 
dangerous  to  exercise  it,  if,  in  so  doing,  the  party  runs 
the  hazard  of  depriving  himself  of  his  own  testimony. 

It  is  agreed,  that  where  the  witness  has  been 
examined  as  to  his  interest  upon  the  voire  dire  oath,  it 
cannot  be  proved  in  another  way  :  the  reason  of  this  iS) 
that  by  such  examination,  he  is,  to  that  point,  the  wit- 
ness of  the  party  examining  him,  who  cannot,  therefore* 
impeach  him.  And  this  is  proved  by  the  form  of  the 
oath  itself. 

This  is  a  strict  rule,  and  ought  not  to  be  extended 
any  further  than  that  case,  and  does  not  apply  to  the 
case  where  a  witness  has  been  sworn  in  chief  and  an- 
swered interrogatories,  upon  a  cross-examination.  But 
the  question  was  not  under  the  voire  dircy  nor  even  in 
court,  but  a  question  put  before  a  magistrate,  who  had 

VoT    ITT  Ff 
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June,  1808.  authority,  indeed,  to  take  the  deposition,  but  no  au- 
BuTLER  thori;y  to  adniinibter  the  voire^lirp  oath,  or  to  determine 
as  to  the  propriety  of  the  person's  being  a  witness.  This 
question,  therefore,  thus  put,  should  have  no  more 
effect,  than  if  the  same  question  had  been  put  to  tlie 
"witness,  upon  trial  of  this  cause  at  the  County  Court; 
and  that  certainly  would  never  have  prevented  the  plain- 
tiflF  from  proving  the  fact  of  interest  by  other  testimony* 
when  the  case  was  removed  to  the  superior  court. 

The  case  of  Coit  v.  Bishop,  cited  for  defendant,  was 
where  the  party  attempted  to  draw  from  the  witness  a 
confession  of  interest,  after  having  called  other  witnesses 
without  success.  The  case  of  Mallet  v.  Mallet  was  not» 
like  this,  a  question  put  before  a  justice,  on  cross- 
examination;  and  of  all  the  cases  cited  decided  in  this 
state,  it  is  sufficient  to  remark,  that  they  were  not 
brought  before  the  supreme  court  for  their  opinion. 

By  the  Court,  Griswold,  Judge,  dissenting. 

It  is  a  settled  rule,  that  the  interest  of  a  witness  may 
be  shown,  by  the  testimony  of  others,  or  from  the  wit- 
ness himself:  and  the  party  challenging  has  his  choice 
of  either  mode  of  proof,  but  not  of  both ;  for  it  is  not 
reasonable,  that  the  party  should  be  permitted  to  sport 
with  the  conscience  of  the  witness,  when  he  has  other 
proof  of  interest.  It  is  immaterial  whether  a  witness  be 
examined  as  to  his  interest  under  the  form  of  the  voire 
dire,  or  under  the  general  oath  to  witnesses:  in  either 
case,  an  appeal  is  made  to  him  under  oath. 

Depositions  are  by  law  admitted  from  necessity,  or 
for  conveniency,  and  the  evidence  thus  taken  is,  as  far 
as  possible,  to  be  subject  to  the  rules  of  oral  evidence. 
The  same  necessity  for  appealing  to  the  witness  for 
proof  of  his  interest  exists,  whether  he  deposes  before 
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a  magistrate,  or  testifies  in  open  court;  and  if  not  per-  June,  i808. 

tnitted,  the  evils  of  trial   by  depositions   will  be  greatly  RuTler 

increased.     Such  inquiry,  then,  is  proper,  and  the  con-  j^y^^^^ 
sequence  must  be  the  same  as  if  made  in  court. 

We  are,  therefore,  of  opinion,  that  the  aufierior  court 
were  correct  in  excluding  further  proof  of  interest;  and 
Aat  a  new  trial  ought  not  to  be  granted. 

New  trial  not  to  be  granted. 


James  Bennett  against  Nathaniel  Howard,  jun. 

WRIT  of  error.  It  {>  ^  suffi- 

cient  ground 
of  arrest     of 

This  was  an  action  on  the  case.    The  plaintiff  alleged  in  ju<iRment, 

•^  °  thutoneotthe 

his  declaration,  that  on  the    15th  of  February,  1802,  he  jwo"      con- 

vtrsed     about 
sailed  from  JVew-Lrmdony  as  a  seaman  on  board  the  ship  tiie       cause, 

Dis/iafo/i,  of  which  the  defendant  was  master,  on  a  seal-  „„ 't pjai'^  Jiith 
ing  voyacje   to   the  Pacific   Ocean,  under   an  agreement  persons  not  of 

.  tlie  jury. 

to  receive,  as  wages,  a   certain    share   of  the  profits  of 

the  voyage  :  and  that  during   the  voyage,  the    ship  put  .leTMrtTat 

into  the    harbour    of  IVftt    Pointy  one  of  the   Falkland  \^^ '^''^*'^'^^"^ 

being    master 

/«/an</«,  barren,  uninh'ibited,  and  in   an  intemperate  cli- "f  the  shi|>  <m 

,,,,  .,         ,  ,  ,  1  •       •    .        1       ,  •    .      ._  board  ofwhich 

mate.  vVlnle  the  ship  lay  at  this  island,  the  plaintiff  the  piaiutifT 
was  ordered  to  go  on  shore  by  the  defendant;  who  af-  *«» » ''<^»™«"» 
terwards    refused  to    receive   him    again   on  board    the  •'*''.    contrm-y 

1  •        1  •  1  1        r     ,         /.    I  .   •      •  «    .    o     .  .         I"  his  will,  on 

ship;  but,  without    the  fault    of  the   plaintiff,  left   lum,  a     «le»olate 

contrary  to  his  will,  with   nine  other   seamen,  on   the '^.J^""^'^  *"  Sea 

island,  destitute  of  provision,  and  without  the  necessary  '*'*»«    deft-nd- 

c  .  ,     .  ...  Hilt       nroved, 

means  ot  procuring  bul>8istence  :  by  which  his  health  that  h*-  eom- 
waa  impaired,  and   his  time    wasted.     Which  doings  of  piu",3  li*'* 

li'ave        the 
itlanil,  and  como  on  board  the  ship;  which  the  plaintiff  ri-riiscd  to  do      The  plaintiff 
to  show  (hat  he  ha<l  fears  of  ill  usage,  then  off«-icd  to  proce   particular  instances  of 
abuse  of  tlie  crew,  by  the  inferior  oflioem  of  th**  ship-    Held,  that  such  rvidrnce  w» 
not  adniiMible. 
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Jane,  1808.  the  defendant  were  averred  to  be  fraudulent  and  tnali- 
«  "~~~  cious ;  and  with  a  design  to  deprive  the  plaintiff  of  his 
share  of  the  profits  of  the  voyage. 


UoWABD. 


The  cause  was   first  tried,  on  the   general  issue,  at 

Hartford^  November  term,   1806.  A    verdict  was  found 

for  the  plaintiff.     The    defendant  moved  in    arrest   of 
judgment; 

1.  For  the  insufficiency  of  the  declaration. 

2.  For  that  one  of  the  jurors,  empannelled  in  the 
cause,  and  who  joined  in  the  verdict,  freely  conversed 
about  the  case,  while  it  was  on  trial,  with  other  persons, 
not  of  the  jury,  publicly  declaring  that  the  defendant's 
conduct  could  not  be  justified;  and  gtive  his  opinion  in 
favour  of  the  plahitiff,  before  the  testimony  had  been 
received,  and  the  cause  argued. 

3.  For  that  one  or  more  of  the  jurors,  being  opposed 
to  the  verdict,  as  first  returned,  and  finally  accepted, 
at  last  agreed  to  join  in  the  verdict,  after  the  jury  had 
been  returned  to  a  second  and  third  consideration,  upon 
a  mistaken  apprehension,  that  after  having  once  come  in 
with  a  verdict,  he  could  not  deny  his  assent  to  it  again, 
and  on  that  ground,  only,  he  assented  to  the  verdict. 

To  the  first  reason,  the  plaintiff  replied,  that  his  de- 
claration was  sufficient. 

To  the  second  reason,  that  the  matters  contained 
therein  were  untrue,  and  insufficient. 

And  to  the  third  reason  he  demurred. 

The  court  adjudged  the  declaration  sufficient.     As  to 
the  second  reason,  the  court  found,  that  one  of  the  jurors^ 
5 
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emfiannelled  and  sworn  in  the  cause,  and  who  joined  in  the   June,  180S. 
verdict,  freely  conversed  about  the   case,   while  it  was  on    „  _^ 

OENXETT 

trial,  with  other  fiersons,  not  of  the  jury;  but    that  the  ▼• 

Other  facts  alleged  in  the  second  reason  were  not  true. 
The  third  reason  was  adjudged  sufficient. 

The  verdict  was  set  aside,  and  the  cause  ordered  for  a 
further  hearing.  It  was  again  tried,  on  the  general  is- 
sue, February  term,  1807. 

JK  i  The  defendant,  to  rebut  the  charge  that  he  would  not 

suffer  the  plaintiff  to  come  again  on  board  the  ship, 
but  left  the  plaintiff  on  the  island  of  West  Point,  against 
his  will,  now  produced  sundry  witnesses,  who  testified, 
that  the  defendant  commanded  the  plaintiff,  and  the 
other  persons  who  were  on  the  island,  to  come  on  board 
the  ship,  which  the  plaintiff  and  the  other  persons  re- 
fused to  do.  It  was  proved,  that  when  the  order  to  • 
come  on  board  was  given  the  plaintiff  and  his  companions 
on  the  island,  they  replied  that  tiiey  were  willing  to 
do  their  duty,  on  board  the  ship,  if  the  defendant  would 
oblige  himself  to  them  that  they  should  have  their  lays 
(shares  of  the  profits)  at  the  end  of  the  voyage,  and 
that  they  should  receive  good  usage  on  boatd.  And  to 
show  that  the  plaintiff  and  his  companions  had  appre- 
hensions of  ill  usage,  the  plaintiff  offered  evidence  to 
prove,  that  during  the  voyage,  and  before  the  ship 
arrived  at  the  island  of  H'eat  Point,  the  crew  had  suf- 
fered extreme  ill  usage  from  the  officers;  particularly, 
that  John  Howard,  the  second  mate,  had,  without  pro- 
vocation, beaten  two  of  the  seamen  with  such  severity 
as  occasioned  their  deaths ;  and  that  he  had  seriously 
wounded  three  others,  without  being  punished,  or  re- 
primanded for  it,  by  the  defendant;  although  the  facts 
were  within  the  defendant's  knowledge ;  which  the 
plaintiff  also  offered  to  prove.  And  that  those  were 
the  reasons  whv  the  plaintiff,  and  the  other  seamen  who 
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June,  t80».  wcfc  left,  Ought  to  have  security  for  future  good  usage. 

->  To  this  evidence  the  defendant  objected  ;  and  the  court 

Bennett  •• 

ruled,  tliat  it  was  inadmissible.  A  verdict  was  found  for 
the  defendant,  and  the  plaintiff  filed  his  bill  of  excep- 
tions. 

The  errors  assigned  were,  first,  That  the  allegations 
in  tlie  second  reason  contained  in  the  defendant's  motion 
in  arrest  of  judgment,  which  the  court  found  to  be  true, 
ought  to  have  been  adjudged  insufficient.  Secondly, 
That  the  alh^gations  in  the  third,  reason  contained  in  the 
plaintiff's  motion  in  arrest,  were  also  insufficient. 
Thirdly,  Tnat  the  evidence  offered  by  the  plaintiff  at 
the  second  trial  of  the  cause,  and  rejected  by  the  court, 
ought  to  have  been  admitted. 

Ingersoll  and  Bradley,  for  plaintiff  in  error.  The  al- 
legation in  the  motion  in  arrest,  that  "  one  of  the  jurors 
conversed  freely  about  the  case,  while  it  was  cm  trial," 
is  too  general.  A  juror  may  lawfully  speak  about  the 
cause,  if  what  he  says  does  not  relate  to  its  merits. 
Thus,  he  has  a  right  to  relate  who  the  parties  are ;  to 
say  that  the  jury  have  agreed  on  a  verdict;  or  any  thing 
else,  which  does  not,  in  the  language  of  the  juror's  oath, 
concern  "  the  business  and  matter  they  have  in  hand.'* 
The  allegation  found,  by  the  court,  to  be  true  is,  in- 
deed, not  traversable.  The  only  material  allegation  is 
negatived  by  the  finding  of  the  court. 

The  last  exception  is,  merely,  that  the  juror  concurred 
in  the  verdict,  in  consequence  of  his  ignorance  of  the 
law.  But  this  averment  cannot  be  made  ;  for  the  de- 
fendant is  estopped  by  the  record,  which  is  as  conclu- 
sive of  his  voluntary  concurrence  in  the  verdict,  as  it  is 
«f  the  judges' concurring  in  the  judgment. 

The  evidence  offered  by  the  plaintiff,  as  stated  in  the 
WU  of  exceptions,  is  not  to  prove   the  averments  in  the 
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declaration;  to  explain  the  fact  proved  by  the  defend-  jane,  I8O8. 
ant,  that  the  plaintiff  refused  to  comply  with  his  order  Bennett 
to  come  on  board  the  ship  ;  and  therefore  remained 
voluntarily  on  the  island :  It  is  to  show,  that  to  stay  on 
shore  was  resorted  to  as  an  expedient  less  dangerous 
than  to  return  to  the  ship;  which  the  plaintiff  offered 
to  show  he  could  not  do,  without  hazard  of  his  life. 
For  this  purpose  the  evidence  was  admissible. 

1.  Because  the  cruelties  exercised  upon  the  crew  by 
the  inferior  officers  of  the  ship,  were  chargeable  upon 
the  plaintiff;  since,  when  they  came  to  his  knowledge, 
he  refused  to  restrain  them. 

2.  Because  circumstances  might  exist  of  such  a  na- 
ture as  would  justify  the  plaintiff  in  refusing  to  return 
on  board,  without  being  assured  of  proper  treatment. 
What  these  circumstances  were,  he  had  a  right  to 
show. 

Daggett  and  Terry^  for  the  defendant  in  error. 

By  the  Court.  The  oath  of  jurors  obliges  them  tw 
"  speak  nothing  to  any  one  concerning  the  matters  they 
have  in  hand,  but  amotig  themselves,  nor  suffer  any  to 
speak  to  them  about  the  same  but  in  court,  until  the 
verdict  is  delivered  up  in  court-'X**) 

In  this  case,  the  court  below  found,  that  one  of  the 
jurors  conversed  freely  with  persons  not  of  the  jury, 
about  the  case,  while  it  was  on  trial.  This  was  directly 
contrary  to  his  oath.  To  suffer  such  practice  to  obtain, 
would  be  of  very  dangerous  tendency,  by  opening  the  way 
to  corrupt  tlie  streams  of  justice ;  and  would  destroy 
all  confidence  in  the  trial  by  jury. 

(a)  Slat.  Com.  tit  ICS.  o.  I.  •.  14 
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June,  1808.  The  testimony  offered,  and  rejected  by  the  court,  ^ras 
Bennett  wholly  inadmissible.  The  gist  of  the  action,  as  laid  in 
the  declaration,  is  the  leaving  the  plaintiff,  contrary  to 
his  will,  upon  a  desolate  island,  in  the  South  Sea,  by  the 
defendant;  which  the  defendant  attempted  to  show  Avas 
not  true,  by  proving  that  he  invited,  and  even  command- 
ed, the  plaintiff  to  come  on  board,  and  proceed  on  the 
voyage. 

The  plaintiff,  by  the  testimony  offered,  and  rejected, 
attempted  to  show  another  cause  of  action,  viz.  that  he 
was  unwilling  to  return  on  board  the  ship,  and  proceed 
on  the  voyage,  through  fear  of  abuse  and  ill  usage.  It 
could  have  no  tendency  to  show  or  establish  the  facts 
alleged  in  the  declaration,  or  put  in  issue;  and  would 
have  led  to  an  inquiry  into  facts  out  of  the  case,  which 
might  have  had  a  very  improper  influence  on  the  minds 
of  the  jury. 

Judgment  affirmed. 


Inhabitants  of  the  Town  of  Oxford  against  The 
Inhabitants  of  the  Town  of  Woodbridge. 


There    being       WRIT  of  error, 
two    parishes 
in    the    same 

town,  a  pau-      This  Was  an   action    of  indebitatus  assumftsit,  brousrht 

per  resided  in  ^ 

the  first  four  by  the  town  of  Woodbridge  against  the  town  of  Oxford, 

renioved     lo  ^"^  money  paid,  laid  out,  and  expended,  for  the  support 
the     second,  of  one  Pkilo  Bradley.     In  the  county  court,  the  e-eneral 

and      resided  .  .  j  '  X3 

there  s  ix        issue  being  pleaded,  the  jury   found   a  special    verdict, 

months,  when     ,     •  ,,  .  ^        ,  ,  «^„       .  ,.    ^     ^      . 

it  was  incor-  Stating,  that  pnop  to  October,   1799,  the  town  of  Oxford 
poiatedintoa  ^^g  ^  parish  of  the  town  of  Derby!  that  about  the    1st 

distinct  town;  "^  ^' 

he    remained  of    May,   1795,    Bradley    removed    from     Plymoutfi,    in 
there  after  the 

iucorporatioii  four  years  and  six  mrnths.    p.i^,  then  weut  awa}-.     Held,  that  he  gained 
CO  legal  settlement  in  the  town  la«t  mentioned. 
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.Litchfield  county,  to  a  place  in  the  town  of  Derby ^  with-    juue,  >808, 
out  the  limits  of  Oxford,  whence  he  removed  to  a  place  ^  hubitaiits  of 
in  Oxford,  in  May,   1799;  that  in  October,  1799,  the  pa-     Oxford 

V. 

rish  of  Oxford  was  incorporated  into  a  town ;  and  that  inhabitants  of 
he  resided  in  the  territory   of  Oxford,  from   the   1st  of     JI^^q^, 
May,   1799,  until  the  1st  of  Afay,   1804,  supporting  him- 
self and  family  duruig  the    whole   time,  and  then   re- 
moved to  VVoodbridge,  where  he  became  chargeable. 

Upon  these  facts,  the  county  court  decided,  that  the 
defendants  were  liable  for  his  support,  and  rendered 
judgment  accordingly.  On  error  to  the  superior  court; 
that  judgment  was  affirmed. 

Stafiles,  for  the  plaintiffs  in  error. 

The  statute  points  out  several  ways  in  which  a  mail 
may  gain  a  legal  settlement  in  a  town;  and  one,  among 
others,  is,  by  residing  and  supporting  himself  for  the 
term  of  six  years.((i) 

(a)  By  Stat.  Conn,  tit  91.  9.  4.  it  is  enacted,  "That  any  inhabitant 
of  any  town  in  this  state  may  remove  with  his  or  her  family,  or  if  such, 
person  have  no  family,  may  remove  him  or  herself  into  any  other  towo 
in  this  state,  and  continue  there  without  being  liable  to  be  warned  to 
depart,  or  to  be  remove<l  therefrom,  except  m  the  case  hereinafter 
provided;  and  shall  gnin  a  legal  settlement  in  the  town  to  which  he  or 
she  may  have  so  removed,  in  ca»e  he  or  she  shall  reside  in  such  town 
for  the  full  term  of  six  years  next  from  and  after  his  or  her  first  re- 
moval into  sucli  town;  and  shall,  during  the  wiiole  of  said  term,  have 
su]«ported  him  or  herself,  and  his  or  her  family,  if  such  person 
have  a  family,  at  tiie  time  of  said  first  removal,  or  at  any  time  during 
said  term,  without  his,  her,  or  iheir  becoming  chargeable  to  such 
town,  or  t<>  the  town  that  may  by  law  be  liable  to  charge  for  the 
aopport  of  such  person  and  family ;  but  if  any  such  person  shall, 
at  any  time  before  the  expiration  of  said  term  of  six  years,  be. 
come  unable  to  support  and  maintain  him  or  licrself,  and  family, 
if  any  be,  and  become  chargeable  to  the  town,  that  may  be  liable  to 
charge  for  liis,  her  or  their  support;  in  that  case,  every  such  person, 
with  his  or  her  family,  if  any  be,  may  be  reinored  to  the  place  of  his 
w  her  last  legal  settlement,"  ko. 
Vol.  III.  Of 
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June,  180».        It  is  contended  by  the   defendants  in   error,  that  the 
I  liiri       of  P'^up*^^  ^^   question  comes  within  this  provision  of  the 
Oxford      statute.     But  this,  we  contend,  is  impossible;   for    the 
InhabiianU  of  town  of  Oxford  had   not    been    incorporated   six    years, 
b&id'ge.     when  he  moved  away.     [This   case   was  argued  on  the 
supposition,  that  the  whole  time  that  the  pauper   resi- 
ded within  the  territory  of  Oxford^  before  and  after  its 
incorporation,    was   more  than    six  years;   but   as    the 
record  does  not   support,  and  the  decision  of  the  court 
does  not  appear  to  proceed  upon,  such  a  state  of  facts, 
•  a  further  report  of  the  arguments  of  counsel  is  omitted.J 

Ingersoll  and  JV.  Smithy  for  the  defendants  in  error. 

Bt  the  CpuRT,  MiTCHELi.,  Ch.  J.  and  Baldwin,  J. 

dissenting.  If  the  paupei*in  question  has  gained  a  set- 
tlement in  the  town  of  Oxford,  it  is  because  he  has 
resided  in  the  town  for  the  full  term  of  six  years.  Such 
are  the  plain,  positive  directions  of  the  statute  ;  and  no 
rights  or  duties  exist,  as  applicable  to  this  case,  except 
what  are  created  by  statute.  The  only  point  of  inquiry, 
tlien,  must  be,  has  the  pauper  so  resided  ?  This  is,  at 
once,  answered  in  the  negative,  by  the  record ;  and  his 
residing  in  Derby,  before  the  incorporation  of  Oxford^ 
Can  hgiv^  no  eflppct  whatever. 

Judgment  reversed. 
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June,  180S. 

Jesse  Root,  jun.  against  Thomas  Bull,  Ezekiel  Wil- 
liams, jun.  Spencer  Whiting  and  John  Russ. 

MOTION  for  a  new  trial.  In  an  actionofi 

assumpsit    by 
Jl  claiming  to 

This  was  an  action  of  assumhsit.  statine  that  the  de-  ^*  *  pnprie- 

lendants,  in  July^  1805,  received  of  the  treasurer  of  the  scrip,  against 

state  of  Connecticut^  10,000  dollars,  to  and  for  the   use   /;.  ^iio*  had 

of  the    several  proprietors    of  the   Connecticut  title  to  >*^*^«'*''l  mo- 

•^  ney    tor    the 

the  tract  of  land  called   the  Connecticut  Gore, -to  be  dis-  US'*    ."<"    the 

tributed  among  the  proprietors  according  to  the  several  tiie     defend- 

proportions  by   them  respectively  owned;  which  money  '*"**    .cannot 

was  paid  to  the  defendants,  in  pursuance  of  a  resolve  of  <ltiice    a  re- 
1  t  .  t  -  It.  ceipt     signed 

the    general   assembly,    granting  40,000   dollars   to  the  by  the  plain- 
proprietors  of  the  Gore^  for  relinquishing  to  the  state,  ^nother'^    for 

their  right  and  title,  and  all  claim  relating  to  the  Gore;  *"*^*'  ^^'*\>  ^o 

,,,,..-  ,  r     .         .  account    with 

and  that  the  plaintiff   was   the  owner   of  six    shares  or  the   cempunt/, 

four   hundredth  parts,   and    entitled    to   the    trust  and  the'pUintJffIs 

benefit  of  six  shares,  and  held  certificates  duly  executed,  ""taproprier 

'  tor. 

signed  by  the   trustees    of  the  Gore,  and  dated  4th   of 

December,  1796. 

That  the  defendants  gave  notice  in  a  public  paper, 
that  upon  the  proprietors*  delivering  up  their  certificates 
to  the  defendants,  they  would  pay  to  the  respective  pro- 
prietors, their  proportions  of  10,000  dollars:  and  that 
the  plaintiff  tendered  to  the  defendants  his  certificates  ; 
and  the  defendants  became  liable  to  pay. 

J\ton  asaumfiaii  was  pleaded  ;  and  the  plaintiff  read  in 
evidence  his  certificates,  each,  signed,  and  sealed,  by 
Jeremiah  Halaey,  Jacob  Ogcien,  Hezekiah  Bissell,  and 
Thomaa  Bull,  trustees  of  the  Gore  Com/iany,  declaring, 
that  Jeaae  Root,  jun.  was  entitled  to  the  trust  and  bene- 
fit of  one  four  hundredth  part  of  the  Connecticut  Gore  of 
?and  so  called,  ["describing  it]  as  held  by  th**  truster**  in 
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June,  1808.  a  deed  of  trust,  dated  the  8th  of  jlfiril^  1796;  and  that 
1^  ~  the  plaintiff  and  liis  assigns  were  to  hold  the  same  ac- 
cording to  the  tenor,  and  upon  the  conditions  in  the  deed 
of  trust,  and  two  several  sets  of  articles  of  agreement, 
for  conducting  the  management  and  improvement  of  the 
land,  one  dated  the  17th  SeptenibeVy  1795,  the  other  the 
8th  Jlfiril^  1796,  and  subscribed  by  the  persons  com- 
posing the  company. 

The  defendants  then  stated,  as  their  grounds  of  de- 
fence, that  the  certificates  claimed  by  the  plaintiff  were, 
and  ever  had  been,  the  property  of  the  Gore  Company^ 
and  that  Jacob  Ogdtn,  one  of  the  directors,  and  a  trustee 
of  the  company,  about  the  1st  of  December^  1796,  put 
said  certificates  into  the  hands  of  the  plaintiff,  (without 
the  name  of  the  plaintiff  having  been  inserted  as  gran- 
tee, but  a  blank  left  to  insert  the  name  of  the  grantee) 
as  a  broker  to  sell,  for  the  use  and  benefit  of  the  compa- 
ny, and  to  account  with  the  company;  and  that  after- 
wards, before  the  8th  of  jifirilj  1797,  the  plaintiff  en- 
tered into  a  copartnership  with  Samuel  Ledlie^  in  the 
business  of  brokers,  under  the  name  of  Root  and  Ledlie; 
and  on  the  8th  of  Jfiril,  1797,  it  was  agreed  by  Pooc 
and  Ledlie^  and  Ogden,  as  a  director  of  the  Gore  Com- 
/ia7iyy  that  Root  and  Ltdlie,  as  partners  and  brokers, 
should  hold  the  certificates  as  trustees  for  the  company, 
and  as  brokers  sell  them  upon  commissions,  and  account 
with  the  company.  To  prove  which,  they  offered  in 
evidence  a  receipt,  signed  Root  and  Ledlie^  dated  8th  of 
Jfiril^  1797,  of  the  following  tenor:  '*  Received  of  Jacob 
Ogden,  trustee  of  the  Connecticut  Gore  Com/iany,  six 
scrip  in  the  Gore,  No.  269,  270,  271,  272,  273,  274." 
[the  numbers  described  in  the  declarationj  "  to  sell  for 
said  company  on  comn)issions,  at  the  order  and  direc- 
tion of  said  Ogde?!,  and  account  for  the  same  on  demand, 
to  said  company."  The  plahiliff  objected  to  this  receipt 
being  read  in    evidence ;    and   the  court  ruled,  that  it 
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should  tiot  be  read  in  evidence.     And  the  defendants   june,  isos. 
were  thus  compelled  to   suffer  a  verdict  against  them  ;      j^~ 
and  moved  for  a  new   trial ;  the  consideration  of  which 
motion    was  reserved    for    the    opinion    of    the    nine 
judges. 

Goodrich^  in  support  of  the  motion. 

The  defendants  are  sued  as  having  received  the  money 
of  the  proprietors  of  the  Gore  Com/iany,  of  which  the 
plaintiff  claims  to  be  one.  The  money  is  held  by  the 
defendants  for  the  use  of  the  proprietors.  If  the  plain- 
tiff is  not  one,  it  is  the  duty  of  the  defendants  not  to 
pay  to  hjjm,  but  hold  the  money  for  those  who  are  pro- 
prietors; and  payment  by  them  to  the  plaintiff,  would 
not  discharge  the  defendants.  The  question  then  arises, 
is  the  plaintiff  a  proprietor  ?  The  certificates  produced 
were  certainly  firima  facie  ev  idence  that  he  was.  The 
receipt  offered  in  evidence,  would  have  shown  conclu* 
sively,  that  he  was  not;  but  that  he  held  these  scrip  in 
trust  for  the  company,  whose  agent  the  defendants  are. 
Why  then  should  not  this  fact  be  proved  ?  A  memo- 
randum in  writing,  signed  by  the  party,  is  offered  in 
evidence.  And  surely,  the  nature  of  the  plaintiff's  rights 
may  be  explained  by  written  evidence  under  his  own 
hand. 

If  A,  gives  to  B.  a  broker,  his  note  to  sell  in  market^ 
and  li.  gives  a  receipt  declaring  the  use  for  which  he 
holds  it;  and  instead  of  selling  the  note,  Z?.  brings  a 
suit  upon  it  against  ji.j  may  not  A.  give  the  receipt  ia 
evidence  to  show  the  nature  of  the  transiiction !  And  in 
this  state,  it  can  make  no  difference  that  this  is  a  deed; 
as  tlie  condition  of  a  deed,  though  on  a  separate  paper, 
may  control  the  deed  as  between  the  parties,  so  may  any 
writing  explaining  it.  The  defendants  offer  to  show, 
that  so  far  from  having  the   rights  of  a  proprietor,  the- 
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June,  1808.  plaintiff  was  only  the  agent  of  the  proprietors,  for  a  cer- 
^ — ■  tain  purpose;  not  having  performed  the  duty  he  under- 
took, can  he  now  avail  himself  of  the  benefit  arising 
from  his  own  neglect  ?  This  must  be  the  result,  unless 
the  evidence  is  admitted.  And  the  plaintiff,  in  an  action 
founded  on  the  purest  principles  of  equity,  is  to  recover 
money,  which,  by  written  evidence,  it  appears  he  has  no 
right  lo  retain. 

It  can  make  no  difference,  that  this  receipt  was  signed 
with  the  name  of  Ledlie  as  well  as  Root.  It  is  no  less 
the  act  of  Root.  Nor  can  it  make  any.  difference,  that  it 
was  given  at  a  time  subsequent  to  the  deed,  as  it  is 
between  the  same  parties,  and  relative  to  the  same  sub- 
ject, 

Edwards,  contra. 

The  plaintiff  shows  by  the  certificates,  that  he  has  the 
rights  of  a  proprietor ;  at  least,  he  shows  that  he  has 
the  evidence  of  those  rights  which  the  defendants  re- 
quired in  their  advertisement.  To  oppose  this,  the  de- 
fendants offer  to  prove,  that  the  plaintiff  with  Ledlie, 
received  these  scrip  not  as  his  own,  but  to  sell.  To 
this  the  plaintiff  objects,  that  he  having  produced  the 
usual  evidence  of  title,  the  evidence  which  the  defend- 
ants required,  it  cannot  in  this  way  be  resisted.  If  it 
could,  these  defendants  could  not  make  the  objection. 
They  have  no  claim  by  this  receipt.  The  receipt  is 
given  to  Jacob  Ogden,  to  account  with  the  Goi'e  Comfia- 
ny.  The  defendants  have  not  shown,  that  they  have  the 
rights  of  the  company,  or  have  any  authority  to  claim  in 
their  behalf.  They,  as  individuals,  have  received  money 
from  the  state,  to  pay  over ;  and  if  the  Gore  Company 
have  claims  upon  Jesse  Root,  or  upon  Root  and  Ledlie, 
they  only  are  competent  to  assert  them,  and  not  the  de- 
fendants.    But  v.'hat  is  this  receipt '   The  plaintiff,  on  the 

5  /        . 
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4th  of  December^  1796,  is  possessed  of  these  scrip;  and  in    June,  t808. 
Aprils  17^7,  the  Gore  Comfiany  take  a  receipt  from  Root       yIoot 
and  Ledtie^  that  they  will  sell  these  scrip,  and  account  ^■ 

with  the  company.  In  this  action,  is  Jesse  Root  bound 
to  settle  the  accounts  of  Root  and  Ledlie^  and  the  Gore 
Comfiany  ?  Root  and  Lcdlie  may  have  sold  these  scrip 
to  the  plaintiff,  and  may  have  accounted  with  the  com- 
pany. But  Jesse  Root  could  not  expect  to  settle  that 
account  in  this  suit.  Root  and  Ledlie  being  parties  to 
that  receipt,  the  claims  of  Jesse  Root  are  not  to  be 
afiected  by  it.  The  evidence,  therefore,  was  properly 
rejected. 

By  the  Court. 

A  new  trial  is  not  to  be  granted. 


Nathan  Fowler  and  Samuel  Greek  against  Samuel 
Clark. 


WRIT  of  error.  p^^cts  ^t^ttA, 

t  by  way  of  in- 

ducement    to 

This  was  an  action,  in    common  form,  on   a  promis-  a  maieiiai  tra- 
sory  note,  made  by  Fowler  and  Green  payable  to  Clark.  trlverMlJilVr 

ami  I  he  party, 
by  joining;   is- 

The  defendants  pleaded,  that  the    note  was  given  as  sue  on  the  facts 

an  escrow   to  compel  them  to   abide  the  award  of  Ben-  doeV*^,^,','  g,j. 

jamin  Bull,    William  Durand  and  Henry  Bull,  arbitrators  ™'\"'?  V''^'' 
•^  ^  ^  (it  the  induce- 

between    the   plaintiff  and  the   defendants ;  and  that  no  ment. 

award  was  ever  made.  Qineve,  wiie- 

thcr    after    a 
plea      of     uo 

The   replication  alleged,    that   it   was  agreed    in  the  "w-'t^A  a  re- 
joinder of   a 
submission,  that  Clark  should  deliver  to  the  arbitrators  rex'ocntion'Kti 

a  deed  of  a  certain  piece   of  land,  conveying  the  same  °*P"'^'"'*  ■ 


Clark. 
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.Tune,  lJ08.    to  Green,  and  also  a  deed  of  another  piece  of  land  cou- 
p  veying  the  san[ie  to  Fowler,  and  that,  on  publishing  theii 

award,  the  arbitrators  might,  on  certain  condiiions,  de- 
liver said  deeds  to  the  grantees,  and  also  deliver  the 
note  on  which,  8cc.  endorsed  down  to  such  sum  as  they 
should  find  due,  to  the  plaintiff.  The  replication  then 
alleged,  that  the  arbitrators  made  and  published  their 
award,  endorsed  down  and  delivered  the  note;  also  deli- 
vered said  deeds  to  the  grantees  }  and  that  Green  accept- 
ed his  deed. 

To  this  there  was  a  rejoinder,  alleging  a  revocation 
of  the  powers  of  the  arbitrators  ;  and  concluding  with  a 
traverse  of  the  allegations,  that  the  arbitrators  endorsed 
down  the  note,  that  they  delivered  said  deeds  to  the 
grantees,  and  that  Green  accepted  his  deed.  The  de- 
livery of  the  note  to  the  plaintiff  was  not  traversed. 

There  was  then  a  surrejoinder,  taking  issue  on  the 
facts  traversed,  without  noticing  the  allegation  as  to  a 
revocation. 

The  jury  found  the  issue  in  the  plaintiff's  favour. 

The  defendants  then  moved  in  arrest,  on  the  ground, 
that  upon  the  whole  record,  judgment  ought  to  be  ren- 
dered in  their  favour,  or  a  repleader  ordered. 

The  superior  court  denied  the  motion,  and  gave  judg- 
ment for  the  plaintiff;  on  which  this  writ  of  error  is 
founded. 

Daggett  and  J^'.  Smith,  in  support  of  the  judgment. 

I.  The  averment  of  a  revocation,  be  it  inducement 
to  a  traverse,  or  what  it  may,  is  a  manifest  defiarturc 
from  the  plea.     This  depends  upon  another  point,  viz. 
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does  the  plea  of  no  award  mean  no  award  in  fact.,  or  no    jang  ^gos. 
legal  award  ?    We  contend  that  it  means  no  award  in  fact.     „ 
In  support  of  this  position,  we  rely   upon  the  foHowing  v. 

authorities.  The  first  is  Roberta  v.  Marriott^  3  Lev. 
300.  "  Debt  on  obligation,  conditioned  to  perform  an 
award,  so  t/iat  it  be  made  and  tendered  at  the  house  of 
J.  S.  such  a  day.  The  defendant  pleads  no  award.  The 
plaintiff  replies,  and  shows  an  award,  and  assigns  a 
breach.  The  defendant  rejoins,  that  it  was  not  tendered 
at  the  day.  The  plaintiff  demurs:  and  for  the  defend- 
ant it  was  argued,  that  this  was  no  departure  ;  for  it 
not  being  tendered,  and  the  submission  being  condi- 
tional with  an  ita  quod.,  it  is  no  award.  To  which  it 
was  answered,  that  the  plea  of  no  award  is  intended  of 
no  award  at  all,  cither  in  fact  or  in  law ;  but  the  rejoin- 
der admits  an  award  in  fact,  but  that  it  is  void  in  law 
for  want  of  a  tender;  and  so  it  is  a  departure.  2 
Ho/l.  .^br.  692.  fit.  10.  And  of  this  opinion  were  the 
who4e  court,  and  gave  judgment  for  the  plaintiff." 

In  2  Sound.  189.  the  same  case  is  reported,  and  the 
same  decision  had ;  and  in  a  note  to  this  case,  the 
learned  editor  reports  a  case  from  Keilway,  in  which 
the  same  point  was  decided.  "  More  said  that  he  could 
not  do  otherwise  than  he  had  done  ;  for  when  the  plea 
was  pleaded,  the  opinion  of  the  couit  was,  that  though 
the  arbitrator  made  an  award  before  the  day,  but  did 
not  give  any  notice  of  it  to  the  party,  the  award  was 
void,  to  which  the  court  agreed;  and  a  void  award  and 
no  award  is  the  same  thing ;  therefore  he  might,  by 
way  of  rejoinder,  well  show,  that  the  arbitrator  did 
not  give  any  notice  to  the  defendant  of  the  award,  in 
which  case  the  award  is  void,  and  so  no  award  in  lawy 
and  therefore  no  departure.  But  the  court  said,  it  was  a 
clear  departure  notwithstanding  this  reason ;  for  if  the 
matter  were  so,  the  defendant  ought  to  have  shown  it 

Vot..  IIF  nil 
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Tune,  1808.  in  his  plea,  that  he  had  not  notice  of  it,  and  so  have 
FowLBR     helped  himself  at  first.** 


Clark. 


In  Morgan  v.  Man^  \  Sid.  1 80.  S,  C.  Sir  T.  Raym.  94. 
it  was  adjudged,  "  that  where  to  debt  on  bond,  the  de- 
fendant, after  praying  oyer  of  thecondition,  which  was 
for  performance  of  an  award,  pleaded  no  award  made ; 
the  plaintiff"  replied,  and  showed  an  award;  the  defend- 
ant rejoined,  that  other  matters  were  referred,  of  which 
the  arbitrators  had  taken  no  notice,  and  therefore  it  was 
no  award ;  and  thereupon  the  plaintiff"  demurred.  The 
court  adjudged,  that  the  rejoinder  was  a  departure  from 
the  plea;  for  the  defendant  ought  to  have  pleaded  this 
special  matter  in  his  plea  at  first."  The  same  point 
^yas  decided  in  Harding  v.  Holmes^  1  Wils.  122. 

In  Praed  v.  The  Duchess  of  Cumberland^  4  Term 
Refi.  585.  to  an  action  of  debt  on  an  annuity  bond,  the  de- 
fendant  pleaded,  that  no  such  memorial  of  the  bond  as  is 
required  to  be  enrolled  by  the  statute  of  17  Geo.  III.  was 
enrolled,  S:c.  before  the  commencement  of  the  suit. 
The  plaintiff"  replied,  that  a  memorial  of  the  bond  was 
enrolled,  which  contained  the  day  of  the  month,  year, 
consideration,  &c.  The  defendant  rejoined,  that  true 
it  was,  the  memorial  of  the  bond  was  enrolled,  but  al- 
leged thai  the  memorial  did  not  set  forth  the  considera- 
tion truly,  &c.  The  court  were  clearly  of  opinion  that 
the  rejoinder  was  a  departure  from  the  plea,  and  in 
giving  their  opinion  say,  "  that  the  plea  of  no  memorial 
enroihd,  like  the  plea  of  no  award,  or  no  capias  ad 
tatrs/aciendum,  tenders  issues  in  J'act,  and  not  in  law." 
These  are  the  words  of  Mr.  Justice  Bullert  an  able 
and  aci  urate  lawyer.  This  judgment  was  afterwards 
affirmed  in  the  Exchequer  Chamber.     2  H.  Bla.  280. 

In  K  d  on  Aivards,  299,  300.  it  is  said,  "  where  the 
<ilefeiidant  pleads  the  common  plea  of  no  anvardy  he  can* 


Clark. 
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pot  in  general,  after  the  replication,  rejoin  any  thing-  June,  1808. 
else  than  that  there  was  no  such  atvard.  If  the  award  Fowlkr 
be  void,  he  must  demur;  because  a  void  award  is  no 
award,  and  the  boi.d  is  not  forfeited  by  non-performance. 
He  must  not  rejoin,  that  the  award  is  void,  because 
that  is  a  departure  from  his  plea."  The  exceptions  to 
this  general  rule  are: 

First,  where  the  submission  is  general  of  all  matters 
in  controversy,  with  a  proviso  that  the  award  be  made 
of  the  premises.  The  defendant,  in  such  case,  may 
plead  that  the  arbitrators  made  no  award  of  the  pre- 
mises ;  and  if  the  award  set  forth  in  the  replication  do 
not  comprehend  all  the  subjects  that  were  in  contro- 
versy, he  may  rejoin  that  there  were  other  things  in 
controversy,  of  which  the  arbitrators  had  notice,  and  of 
which  they  made  no  award;  concluding  that  therefore 
they  made  no  award  of  the  premises,  which  is  so  far 
from  a  departure  from  his  plea,  that  it  is  a  confirmation 
•f  it.     Kyd  on  Atoarda,  300. 

Secondly,  if  the  award  was  made  by  an  umpire,  and 
the  defendant  had  only  pleaded  that  the  arbitrators 
made  no  award,  he  may,  on  the  unijjirage  being  set 
forth,  rejoin  performance ;  for  that  does  not  contradict 
his  plea.  J  bid. 

It  was  admitted  on  the  argument  in  the  court  below, 
that  if  this  rejoinder  was  a  departure,  the  plaintiffs 
must  have  judgment.  It  is  -believed,  that  it  is  now 
proved,  that  a  plea  of  no  award  intends  no  award  in  fact; 
and  it  follows,  that  an  allegation  in  the  rejoinder,  that 
the  defendant  revoked,  is  a  departure,  and  therefore  re- 
quired no  answer. 

2.  A  repleader  never  shall  be  granted,  when  the  issue 
fn  found  against  the  party  tendering  it. 


Clark. 
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June,  1808,  In  Webster  v.  Bannister,  Doug.  396.  Mr.  Justice  Bui' 
Fowi.ER  ^^^  asked  if  this  was  not  the  rule;  and  said,  he  could 
find  no  case  of  an  exception  to  it.  Such  an  authority 
should  have  weight  with  the  court,  until  the  gentlemen 
opposed  to  us  can  show  that  it  is  not  law.  Is  not  the 
rule  founded  in  good  sense  ?  The  defendant  says  by 
traversing  the  delivery  of  the  note,  deeds,  &c.  that  "  I 
am  willing  to  try  your  right  to  recover  on  this  note,  by 
the  trial  of  those  facts."  Those  facts,  by  the  verdict, 
are  found  against  him ;  and  he  7wvj  says,  "  1  wish  to  try 
it  on  other  facts,"  Surely,  he  may  not  thus  trifle  with 
the  court,  and  his  antagonist. 

It  is  admitted  by  the  defendant's  counsel,  that  the 
facts  traversed  were  material ;  and  if  found  for  the  de- 
fendants, would  have  effectually  barred  the  plaintiff  of  a 
recovery.  But  as  they  have  been  found  against  them, 
they  wish  to  try  the  case  on  other  facts.  In  short,  the 
plain  language  of  the  defendants  is,  "  we  have  rejoined 
double,  that  is,  we  have  alleged  a  revocation  which  is  a 
material  fact,  and  have  also  denied  material  allegations  in 
your  replication;  the  material  allegations  are  found 
against  us  by  verdict;  we  wish  now  to  try  the  fact  of 
revocation."  The  plaintiff  answers  to  this,  "  your  re- 
quest is  unreasonable,  and  unsupported  by  the  rules  of 
pleading.  You  have  confessedly  made  a  double  rejoin- 
der, which  must  have  been  held  insufficient  on  demur- 
rer; because  you  had  no  right  to  put  in  issue  two  or 
more  independent,  distinct  facts.  We  joined  issue  with 
you  on  facts  admitted  to  be  material.  You  have,  there- 
fore, tried  your  case  on  a  material  traverse,  and  have 
lost  it.  This  is  all  that  the  law  allows  to  any  party  ;  and 
your  only  complaint  is,  that  you  have  not  had  what  is 
never  indulged  to  others,  the  right  of  trying  your  case 
on  several  independent,  substantive,  and  distinct 
grounds."  We  apprehend,  that  iio  relief  can  be  granted 
to  the  defendants,   but   on  application  for  a  new  trial 
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&unded  on  their  having  missed  their  plea,  for  that  they  June,  180S. 
should  have  put  in  issue  the  fact  of  revocation.  When  fJwTek 
such  an  application  shall  be  made,  the  court  will  decide 
it  on   its  merits,  on  principles  applicable  to  new  trials. 

There  is  one  consideration  that  must  settle  this 
point,  whether  the  rule  laid  down  by  Mr.  Justice  Duller 
be  correct,  or  not :  a  repleader  is  never  awarded  in 
favour  of  a  party  tendering  an  issue,  which  is  maurial, 
and  which  is  found  against  him.  There  is  not  a  shadow 
of  support  for  the  contrary  position.  The  strongest 
case  of  a  repleader  to  be  found,  is  Tryon  v.  Carter^ 
3  Stra.  994.  where  to  a  bond  conditioned  for  payment  of 
money  on  or  before  the  5th  of  December,  the  defend- 
ant pleads  payment  on  the  5th  of  December,  and  plain- 
tiff replies,  and  verdict  for  the  plaintiff;  there  shall 
be  a  repleader,  for  it  is  an  immaterial  issue  ;  and  it  not 
appearing  but  that  the  money  was  paid  before  the  5th  of 
December.  On  this  case  it  may  be  remarked,  first, 
that  the  repleader  was  not  ovdered  on  motion  of  him 
who  tendered  the  issue.  The  plaintiff  traversed  the 
payment  on  the  5th;  and  the  vei-dict  was  in  favour  of 
him,  who  made  the  denial  or  traverse  of  the  defendant's 
plea.  Had  it  been  in  favour  of  the  defendant,  who 
accepted  the  traverse,  the  decision  would  have  been 
for  him.  Secondly,  whenever  this  case  is  cited,  it  ib 
said,  that  if  the  issue  had  been  in  favour  of  the  defend- 
ant, who  accepted  the  traverse,  no  repleader  would  have 
been  allowed.     J'er  Lord  Mansfield,  1  Burr.  302.  ficc. 

3.  The  defendants  have  put  in  issue  an  acceptance  of 
deeds  from  tlie  plaintiff  under  this  award,  and  in  com- 
pliance therewith,  and  the  issue  is  found  against  them; 
therefore,  they  are  not  at  liberty  to  (juestion  its  validity, 
or  to  say  that  they  revoked  the  powers  of  the  arbitra- 
tors. 
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June,  1808.  The  priiiciple  that  a  subsequent  ratification  is  equal 
Fowler  ^0  ''^  prior  authority,  will  not  be  questioned.  There  are 
many  cases  in  which  a  party  is  estopped  to  allege  the 
truth,  and  that  by  matters  in  fiais,  as  well  as  by  matters 
of  record.  Com  Dig.  tit,  Eutopfiel,  (A.  3.)  A  man  is 
estop|x:d  lo  deny  that  j1.  B.  is  his  tenant,  having  accefited 
rent  from  him.  Co.  Litt.  352.  a.  A  wife  brings  dower 
and  recovers;  she  shall  be  estopped  afterwards  to  claim 
lands  settled  upon  her  for  jointure.  4  Co.  5.  Again,  in 
debt  for  rent,  by  lessor  against  lessee,  the  lessee  cannot 
say,  that  the  lessor  had  no  interest  in  the  tenements; 
because  by  accepting  a  lease,  or  paying  rent,  he  admits 
the  title.  Bull.  TV.  P.  170.  Cooke  \.  Loxley,  5  Term  Refi. 
4.  In  ejectment  by  grantee  against  grantor,  the  defend- 
ant is  estopped  to  say,  that  he  had  no  title  when  he  gave 
the  deed.  So  the  endorser  of  a  note,  in  an  action 
against  him  brought  by  the  endorsee,  cannot  deny  the 
execution  of  a  note  by  the  maker,  but  must  pay  it,  if  it 
is  a  forgery.  Lambert  v.  Park,  1  Salk.  127.  Again,  a 
person  will  make  a  note  his  own,  by  admitting  it  due, 
though  it  were  forged,  or  even  by  paying  others  simi- 
larly circumstanced.  In  Barber  v.  Gingell,  3  Esfi.  60. 
Lord  Kenyon  ruled,  that  whei'c  the  defendant  had 
proved  the  bill  in  question  a  forgery,  the  plaintiff  had 
done  away  that  defence,  by  proving  that  he  had  in  fact 
paid  several  bills  in  the  same  situation. 

Now,  let  us  apply  these  doctrines  to  this  case.  The 
plaintiff  demands  of  the  defendants  to  pay  him  a  sum 
awarded  to  him  by  arbitrators.  The  defendants  say, 
"the  arbitrators  made  no  award;  we  are  not,  therefore, 
liable."  The  plaintiff  says,  "  they  did  make  an  award ; 
and  they  awarded,  that  you  should  pay  the  note  ;  and 
that  I  should  give  you  a  deed  of  certain  lands.  I  made 
and  delivered  the  deed  ;  and  you  accepted  it;  and  still 
you  will  not  perform  your  part."  The  defendants  an- 
swer, "  we  revoked  the  powers  of  thq,  arbitrator"."     If 
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the  rejoinder  had  stopped  here,  would  it  not  have  been    June,  isos. 

insufficient,  on  the  ground  that  it  was  incompetent  for     fqwler 

the  defendants  to    aver   this,  after  admitting   that  they      ^    ^• 

°  '       Clahk. 

had  taken  a  deed   under  the  award  1     So  their  counsel 

thought ;  and   therefore    added,    in    their   rejoinder,  to 

the   allegation  of  revocation,  a  traverse  of  the   delivery 

and  acceptance   of  the  deeds;  and  on  this  traverse,  the 

facts  in  issue  are  found  against  them.     On  no  principle, 

therefore,  can  they  complain. 

If  these  observations  are  just,  the  defendants  cannot 
have  a  repleader,  on  another  plain  principle  of  law, 
viz.  that  where  a  verdict  has  decided  the  rights  of  par- 
ties, and  the  court  can  see  how  to  render  a  judgment, 
it  shall  be  rendered  either  for  the  plaintiff  or  defendant, 
as  to  law  appertains,  notwithstanding  any  informality. 
In  Rex  v.  Philifis,  1  Burr.  292.  this  principle  is  fully 
recognised  in  a  great  number  of  cases  there  cited  ;  also 
in  Fitch  v.  Scott,  1  Root,  351. 

4.  The  allegation  in  this  rejoinder  that  the  defend- 
ants revoked,  is  to  be  entirely  disregarded  by  the  court, 
because  it  is  mere   inducement   to  the   traverse.     Here  * 

the  question  is,  in  what  light  an  inducement  to  a  tra- 
vere  is  to  be  considered,  according  to  the  established 
rules  of  pleading  ? 

Judge  Swift,  in  the  second  volume  of  his  System,  p^ 
219.  says,  <'  It  is  inconsistent  to  suppose,  that  the  in- 
ducement to  the  traverse  must  contain  facts  that  are 
traversable,  when  it  is  conceded  that  the  party  travers- 
ing does  not  rely  upon  the  inducement,  but  upon  the 
traverse.  The  parlies  cannot  demur  to  an  induce- 
ment for  its  insufficiency;  because,  if  the  traverse  be 
taken  to  a  material  point,  it  is  good.  Nor  can  they 
traverse  the  inducement ;  because  that  would  be  a  tra- 
verse   upon    a   traverse.     In    all   instances,  where    the 
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June,  1808.  Vi'avei'se  is  properly  taken,  the  opposite  party  must  at- 
firm  over  the  same  facts.  If  we  cannot  demur  to,  noi" 
traverse  an  inducement,  it  is  clear  that  it  has  no  legal 
effect;  and,  if  the  party  is  bound  to  affirm  over  a  mate- 
rial fact,  when  traversed,  it  is  certain,  that  he  does  not 
admit  the  truth  of  the  facts  seated  in  the  inducement. 
Upon  these  principles,  I  consider  the  inducement  as 
inere  form  for  the  /uir/iose  of  introducing  the  traverse  it- 
self; and  whenever  a  party  intends  to  deny  a  fact  mate- 
rial, he  may  as  well  do  it  without  as  with  an  induce- 
ment. 

If  this  opinion  of  Judge  Swift  be  well  founded,  it  is 
most  apparent,  that  the  case  is  with  the  plaintiff.  But, 
it  is  said,  that  this  opinion  is  erroneous.  We  admit, 
that  there  are  cases,  where  the  inducement  may  be 
traversed.  There  is  no  case,  however,  where  it  must 
be  traversed.  The  general  rule  is,  that  it  cannot  be 
traversed.  The  exceptions  to  this  general  rulp,  as  will 
be  clearly  shown,  do  not  affect,  in  any  degree,  the  pre- 
sent case.  All  our  elementary  writers  lay  down  the 
rule,  as  Judge  Sivift  has,  that  an  inducement  is  not  tra- 
versable, or  in  other  words  that  there  cannot  be  a  tra- 
verse upon  or  after  a  traverse.  The  reason  given  must 
satisfy  every  lawyer,  and  every  man  of  good  discern- 
ment. If  an  inducement  might  be  traversed,  the  plead- 
ings might  be  protracted  in  infinitum.  Now,  the  ob- 
ject of  all  pleadings  is  to  bring  up  a  point,  on  which  the 
case  ought  to  be  decided ;  and  the  party  is  always  at 
liberty  to  select  such  point.  When  he  has  selected  it, 
and  joined  issue  upon  it,  he  must  be  concluded  thereby, 
or  no  end  would  be  put  to  the  altercations  of  parties. 

The  exceptions  to  this  rule  will,  at  once,  evince  the 
])erfect  propriety  of  it,  and  show  that  the  judgment  of 
;he  court  below  in  this  case  is  correct.  First,  attend  to 
the  rule.     "  If  there  be  a  traverse  of  a  point  apt  and  ma- 
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terial  to  the  plaintiff's  title,  he  cannot  refuse  it,  June,  1808. 
and  tender  another  traverse."  Com.  Dig.  tit.  Pleader^  FowTeb 
(G.    17.)     "So    a    man    cannot    take   a    traverse  upon  '• 

a  traverse  in  any  case,  where  the  first  traverse  is  ma- 
terial." Ibid.  Now  to  the  exceptions.  '» A  traverse 
after  a  traverse  may  be  allowed,  as  where  the  plaintiff 
alleges  a  trespass  in  such  a  county;  the  defendant  pleads 
a  concord  for  trespass  in  every  other  county,  and  tra- 
verses the  county  ;  the  plaintiff  may  join  issue  on  the 
county,  or  traverse  the  concord."  Co.  Litt.  282.  b.  "  So 
in  trespass  on  such  a  day,  if  the  defendant  pleads  a  li- 
cense such  a  day,  and  traverses  all  days  before,  or 
since,  the  plaintiff  may  traverse  the  license."  Digby 
V.  Fitzharbert^  Hob.  104.  "  So  in  all  cases  where  the 
traverse  in  the  bar  takes  away  the  time  or  filace  in  the 
declaration,  the  plaintiff  has  his  election  to  join  issue  on 
the  traverse,  or  to  traverse  the  inducement  to  the  tra- 
verse alleged  by  the  defendant.  But  when  the  induce- 
ment is  made  and  concluded  with  a  traverse  of  a  title  * 
shown  by  the  plaintiff,  the  plaintiff  is  enforced  to  main- 
tain his  title,  and  not  to  traverse  the  inducement  to  the 
traverse."  Chichcsley  v.  Thompson  et  al.  Cro  Car.  105. 
and  Stockman  v.  flamficon,  Cro.  Car.  442.  Here  the 
rule  and  the  exception  are  laid  down  with  great  pre- 
cision. 

If  we  advert  to  an  established  principle  of  law,  viz. 
that  time  and  /ilace,  in  transitory  actions,  are  immaterial, 
we  are  at  once  convinced  of  the  reasonableness  of  this 
exception.  Let  us  hear  the  remarks  of  Lord  Cokcy  in 
his  Commentary  u/ion  Littleton,  p.  282.  b.  "  In  an  action 
upon  the  case,  the  plaintiff  declared  for  speaking  of 
slanderous  words,  which  is  transitory,  and  laid  the  words 
to  be  spoken  in  London;  the  defendant  pleaded  a  con- 
cord for  speaking  of  words  in  all  the  counties  of  J£n- 
glandy  saving  in  London^  and  traversed  the  speaking  of 
the    words  in  London;  the   plaintiff,  in    liis   replication,  "^ 

Vol.  Ill,  I  i 
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June,  1808.    denied     the   concord;    whereupon    the    defendant    de- 

FowLER     murred  ;  and  judgment  was  given  for  the  plaintiff.     For 

,.    ^-  the  court  said,  that  if  the   concord  in   that  case  should 

Olark. 

not  be    traversed,  it   would  follow,  that  by   a  new  and 

subtile  invention  of  pleading,  an  ancient  principle  in 
law  (that  for  transitory  causes  of  action  the  plaintiff 
might  allege  the  same  in  what  place  or  county  he  would) 
should  be  subverted,  which  ought  not  to  be  suffered; 
and  therefore  the  judges  of  both  courts  allowed  a  tra- 
verse upon  a  traverse  in  that  case :  and  the  wisdom  of 
the  judges  and  sages  of  the  law  has  always  suppressed 
new  and  subtile  inventions  in  derogation  of  the  common 
law."  This  principle  was  recognised  by  the  sufierior 
court  in  1796,  and  by  the  cowr^  of  errors  in  1797,  in  the 
case  of  Fowler  et  al.  v.  Macomb,  2  Root,  388.  It  was  an 
action  of  assumfisit  upon  a  promissory  writing.  The 
plaintiffs  averred,  that  the  defendant  promised  (for  a 
good  consideration  expressed)  to  receive  twenty  shares 
of  national  bank  stock,  on  the  8th  of  January ^  1793*  and 
to  pay  at  the  rate  of  eighty-four  and  three  quarters  per 
cent,  advance.  They  then  averred,  that  at  JVew'Yorkf 
on  said  8th  day.  See.  the  plaintiffs  tendered  said  stock 
to  the  defendant,  &c.  The  defendant  pleaded,  that  by 
an  ordinance  of  the  United  States  Bank,  which  it  was 
authorized  to  make,  all  transfers  of  stock  were  to  be 
made  at  the  United  States  Bank  at  Philadelfihia;  that  the 
plaintiffs  did  tender  certain  certificates  of  bank  stock  in 
KeiU'York.^  which  the  defendant  refused  to  accept;  and 
averred  also,  that  the  offering  and  tender  of  said  certifi- 
cates in  .A^<??y- ForA- was  the  same  offering  and  tender  al- 
leged in  the  declaration ;  and  traversed  the  allegation  in 
the  declaration,  that  the  plaintiffs  offered  and  tendered 
twenty  shares  of  bank  stock  at  JVero-York,  as  alleged  in 
their  declaration.  To  this  plea  the  plaintiffs  replied,  ad- 
milting  the  tender  in  JV^TO-For)5',  as  the  defendant  had 
confessed  it,  and  alleging  a  tender  in  Philadelphia  pre- 
cisely as  the  defendant  in  his  plea  claimed  it  ought  to 
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bave  been ;  and  then  averred*  that  the  offering  and  tendei*  June,  isos. 
mentioned  in  the  defendant's  plea  at  Aew-  York  with  the  Fqwli*. 
offering  and  tender  at  Philadelphia  were  the  same  offtring 
and  tender  mentioned  in  the  declaration,  and  traversing 
■that  the  offering  and  tender  at  J^rtu-York  were  the  of- 
fering and  tender  in  the  declaration.  The  defendant  then 
•went  to  issue  upon  the  fact,  whether  the  plaintiffs  of- 
fered and  tendered  the  bank  stock  at  the  United  States 
Bank  in  Philadelfihia,  as  they  had  alleged  in  their  repli- 
cation. This  issue  was  found  in  favour  of  the  plaintiffs, 
and  damages  assessed.  A  motion  was  made  to  set  aside 
this  v'erdict,  and  enter  up  judgment  for  the  defendant} 
for  that  it  appeared  from  the  whole  record,  that  the  de- 
claration was  falsified.  The  plaintiffs  opposed  this  mo- 
tion by  saying,  first,  that  this  was  a  transitory  action,  and 
that  the  place  was  not  material,  until  made  so  by  the  de- 
fendant's plea ;  and  when  so  made,  it  was  competent  to 
allege  the  true  place,  and  that  such  an  allegation  wa.s 
no  departure,  nor  was  the  declaration  falsified:  secondly, 
that  it  appeared  on  the  whole  record,  that  the  defendant 
had  violated  his  contract ;  that  the  plaintiffs  had  per- 
formed theirs;  and  that  they,  therefore,  were  entitled 
to  retain  their  verdict.     So  both  courts  adjudged. 

The  other  exception  to  the  rule,  that  there  cannot  be 
a  traverse  after  a  traverse,  is  where  the  first  traverse 
is  not  to  the  point  of  the  action  :  "  As  in  waste  for  cut- 
ting down  and  aelling^  treea;  the  defendant  pleads  that  he 
lued  them  for  refiaira.,  and  traverses  the  telling i  the 
plaintiff  may  waive  this,  and  traverse  the  using  in  repairs^ 
for  the  first  point  was  not  material  to  the  action ;  it  was 
surplusage  in  the  declaration,  and  ought  not  to  have  been 
traversed,  and  the  plaintiff  might  have  demurred  on 
the  traverse."  Dighy  v.  Fitzharberty  Hob.  101.  104.  ci- 
ted Com.  Dig.  tit.  Pleader^  (G.  19.) 

Tn  the  case  before  the  court,  neither  time  ner  place 
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June,  1808,  is  concerned;  and  the  defendants,  by  their  rejoinder^ 
FowTer  tender  to  the  plaintiff  an  issue  on  a  material  point,  and 
which,  if  found  against  him,  would  have  been  fatal  to 
his  case.  By  all  the  rules  of  pleading,  then,  the  plaintiff 
was  bound  to  accept  this  traverse  ;  and  it  being  found  for- 
him,  he  must  have  judgment. 

We  will  now  consider  some  objections  offered  by  the 
defendants'  counsel  on  the  former  argument.  The 
case  of  Richardnon  et  al.  v.  The  Mayor  and  Commonalty 
«f  Orford^  in  the  Exchequer  Chamber^  reported  in  2  H. 
Bla.  182.  was  read  as  leaning  against  the  doctrine  for 
which  we  contend.  It  was  an  action  of  trespass,  containing 
five  counts,  in  two  of  which  the  plaintiffs  alleged,  that 
the  defendants  had  fished  in  the  several  fisheries  of  the 
plaintiffs;  in  two  other  counts,  the  fishery  was  alleged 
to  be  \.\\e  free  fishery  of  the  plaintiffs;  and  in  the  fifth 
count,  the  defendants  were  charged  with  taking  the  fish 
of  the  plaintiffs.  The  defendants  pleaded,  that  the 
place  where,  &c.  was  an  arm  of  the  sea,  Sec.  in  which  all 
the  subjects  of  the  realm  have  a  right  to  fish,  &c.  and  that 
the  defendants,  being  subjects  of  the  realm,  fished,  Sec.  as 
well  they  might.  The  replication  stated,  that  the  town  of 
'.irford,  &c.  was  an  ancieiit  town,  See.  and  that  the  Mayor 
and  Commonalty  o/  said  town  had  the  sole  and  exclusive 
rii^ht^  Is'c.  of  Jinhing  in  the  filace  alleged^  is^c.  and  had  from 
/feyond  the  tnemory  of  ma7i^ijfc.  and  the  replication  con- 
cluded with  a  traverse  of  that  part  of  the  plea,  which 
set  up  a  right  to  fish,  is'c.  in  every  subject  of  the  realm. 
The  rejoinder,  after  stating  matters  by  way  of  induce- 
menti  deserted  the  traverse  offered,  and  concluded  by 
traversing  the  right  of  the  Mayor  atid  Commonalty  of 
Orford  immtmorially  to  fish  in  the  filace,  isfc.  in  severalty. 
The  plaintiffs  demurred  specially,  alleging  for  cause, 
that  the  defendants  had  not  taken  issue  on  a  material 
traverse  offered;  but  had  gone  away  therefrom,  and  at- 
tempted to  take  issue  on  other  facts  stated  in  the  replica- 
lion.    The  court  of  King's  Bench,  as  appears  in  4  Term 
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Rtfi.  437.  gave  judgment,  that  the  rejoinder  of  the  de-  June,  i808; 
fendants  was  insufficient,  because  the  defendants  sliould  FowTer 
have  accepted  the  traverse,  which  the  plaintiffs  offered, 
for  that  it  was  material,  and  would  decide  the  rights  of 
the  parties.  In  the  Exchequer  Chaviber^  the  judgment 
of  xXicKing^a  Bench  was  reversed;  and  Eyre^  Ch.  J.  gives 
the  following  opinion:  "From  the  tnoment  it  appeared, 
that  upon  the  pleadings  the  plaintiffs  might  have  re- 
covered a  verdict  in  an  action  of  trespass,  without 
having  either  possession  or  right,  it  seemed  very  diffi- 
cult to  support  the  judgment.  That  the  first  traverse 
was  of  the  right  of  all  the  king's  subjects  to  fish  in  the 
arm  of  the  sea,  stated  by  the  defendants;  now  this  was 
clearly  a  bad  and  immaterial  traverse,  for  it  was  not  only 
a  traverse  of  an  inference  of  law,  but  it  was  so  taken 
that  if  at  the  trial  it  had  been  proved  that  it  was  the 
separate  right  of  others,  and  not  of  the  plaintiff's,  the 
issue  must  have  been  found  for  the  plaintiffs,  not  only 
without  their  being  obliged  to  prove  either  possession  or 
right,  but  where  in  fact  they  had  neither  possession  nov 
right.  That  an  immaterial  traverse  might  be  passed 
over,  and  the  matter  of  the  inducement  traversed ; 
which  had  been  properly  done  in  this  case  by  the  de- 
fendants." This  case,  when  examined,  proves,  that 
where  the  traverse  ofl'ered  is  immaterial,  the  opposite 
party  may  leave  it,  and  traverse  the  inducement.  The 
only  point  of  diff'crence  between  the  two  courts  was 
this— The  judges  of  the  King's  Bench  said,  that  the 
first  traverse  was  material;  and,  therefore,  the  defend* 
ants  were  bound  to  accept  it;  and  as  they  had  not-, 
their  rejoinder  was  bad  on  special  demurrer.  The 
judges  of  the  Exchequer  Chamber  said,  that  the  traverse 
was  an  inference  of  law,"  and  therefore  bad ;  and  also 
immaterial,  and  therefore  would  not  decide  the  merits 
of  the  case.  The  defendants  then  might  well  pas^ 
•ver  it,  and  traverse  matter  stated  in  the  inducement; 
wliirh  is,  as  rrr  hyv  before  stated,  an  exception  to  the 
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June,  1S08.   general  rule,  that  a  traverse  after  a  traverse  is  bad.  How, 
X,  ~~  »     then,  does  it  bear  on  this  case  ? 


Clark. 


But  suppose  the  plaintiffs,  instead  of  demurring  to  the 
defendants'  rejoinder,  had  gone  to  issue  on  the  traverse 
offered,  to  \«rit,  the  prescriptive  right  of  the  plaintiffs  to 
the  fishery,  and  the  issue  hud  been  found  for  the  plain- 
tiffs, that  they  had  such  right,  we  would  inquire  whf^ther 
the  defendants  could  have  a  repleader?  Most  unques- 
tionably not;  for  the  case  of  the  plaintiffs  would  have 
then  been  established,  to  wit,  an  exclusive  right  to  the 
fishery ;  and  yet,  in  the  itiducement  to  the  traverse 
thus  offered,  they  expressly  allege  a  right,  &c,  in  them 
as  subjects  of  the  realm  to  fish,  &c.  We  wish  for  no 
belter  case  to  support  our  points  than  this ;  and  we  arc 
confident,  that  no  lawyer  can  read  the  case  cited  atten- 
tively, and  not  at  once  say,  that  if  the  plaintiffs,  instead 
of  demurring,  had  joined  issue,  and  that  issue  had  been 
found  for  them,  they  must  have  judgment,  notwithstand- 
ing the  excellent  matter  in  the  inducement. 

In  Thralc  et  al.  v.  The  Bishoji  of  London^  1  H.  Bla. 
376.  Lord  Lo-ighborough  makes  the  same  remark,  that 
an  immaterial  traverse  may  be  passed  by,  and  issue 
taken  on  a  material  fact.  This  is  not  denied.  No  addi- 
tional support  is  derived  from  this  case. 

It  is  contended  by  the  defendants'  counsel,  that  though 
the  issue  might  be  considered  as  material  without  their 
inducement,  yet  that  the  fact  of  revocation  rendered  it 
immaterial.  This  is  a  novel  idea ;  and  it  is  to  be  ex- 
pected, before  it  be  assumed  as  a  true  position,  that 
some  authority  to  support  it  should  be  adduced.  In 
Ve&ey  v.  Harris  et  Vx.  Cro.  Car.  328.  a  scire  facias  w^as 
brought  against  husband  and  wife,  alleging  that  she, 
while  sole,  recovered  a  judgment  against  the  plamtiff, 
arid  had  execution  for  26/.  1 3s.  6d.  and  obtained  the 
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money,  of  which  they  were  now  possessed,  and  had  af-  June,  1808, 
terwaids  intermarried  with  the  other  defendant;  and  pq^ler 
that  the  judgment  had  been  since  reversed;  praying  for 
restitution.  The  defendant  pleaded,  that  after  the 
reversal  had,  and  before  the  purchase  of  this  vrvh,  he 
paid  to  the  plaintiff  the  said  26/.  13«.  6d  without  thisf 
that  they  are  fiosacssed  of  the  said  money  as  alleged. 
The  plaintiff  demurred  specially.  The  court  adjudged 
the  plea  bad,  saying  that  though  the  payment  was  a  good 
plea,  yet  being  pleaded  as  inducement  to  an  idle  tra- 
verse, it  was  all  bad.  Here  the  court  decided,  that  if 
the  pleader  alleges  sufBcient  matter  as  inducement^ 
and  concludes  with  a  traverse  of  an  immaterial  fact,  it  is 
bad  pleading.  How  much  stronger  that  than  this  case  ! 
But  to  this  novel  doctrine,  that  a  substantial  allegation 
in  the  inducement  renders  the  traverse  immaterial,  we 
answer,  first,  that  if  our  third  position  be  just,  that  a 
revocation  cannot  be  alleged  as  a  reason  for  not  paying 
an  award  by  him  who  has  accepted  a  deed  under  the 
award,  then,  surely,  the  allegation  is  frivolous;  for  we 
presume  it  is  not  more  substantial  for  being  connect- 
ed with  a  traverse  of  an  allegation  made  by  the  plain- 
tiff. Would  not  the  rejoinder,  then,  have  been  insuffi- 
cient in  this  case,  had  it  only  averred,  by  way  of  answer 
to  our  replication,  that  the  defendant  revoked  ?  This 
point  has  already  been  considered  at  large.  But) 
secondly,  this  argument,  to  wit,  that  the  traverse  is 
rendered  immaterial  by  the  fact  alleged  in  the  induce- 
ment, is  founded  on  a  fictitio  firinci/iii.  We  say,  that 
it  i»  never  allowed,  under  any  circumstances,  to  allege 
a  fact  in  that  way ;  and  if  it  be  so  alleged,  the  opposite 
party  cannot  regard  it ;  but  may^  and,  in  case  it  be 
connected  with  a  material  traverse,  viust  take  no  notice 
of  it.  The  defendants  answer,  "  You  must  answer  it, 
because  it  is  well  pleaded,  and  requires  an  answer/' 
*pAicA  is  the  very  thing  to  te  firoved. 
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June,  180S.         It  is   finally    said,  that  this  rejoinder  is  only  double, 
FowLE        °^^  ^^  '■^  ^®  considered  by  the  court  precisely  as  though 
no  traverse  had  been  made.     Here,  it   was  asked  in  the 
court    below,  why    the  court  -should    be   puzzled   with 
names  ?     In  this  rejoinder  there  is  neither  inducement, 
nor  denial,  but  it  was  the  duty   of  the  plaintiff  either  to 
have  demurred    for  duplicity,  or  to  have  gone  to  issue 
on   all  the  facts  alleged,  and    denied   by  the  defendants. 
Tltis  is  breaking  down  the  rules  of  pleading  with  a  wit- 
ness.    Forms  are  important  to   preserve  substance;  and 
in  courts  of  justice  the   forms  of  justice  are  eminently 
useful.     The  answer  to  a  declaration   is,  and,  we  hope, 
will  continue  to  be,  a  plea;    the  answer  to  a   plea,  a  re- 
filication;  and  an  inducement  to  a  traverse  has   been    for 
centuries,  and  shall  be,  an  inducement  to  a  traverse^  and 
not  a  general  issue,  special  plea,  or  rebutter.     To  say,  that 
this  matter  alleged   before   a  traverse  taken  is  not  in- 
ducement, for  the  sake  of  extricating  a  party  from  bad 
pleading,   is  to  innovate  where  innovation  is  little  to  be 
expected,  and  less  needed.     The  next  step  will  be,  that 
a  traverse  is   inducement,  and   inducement  a   traverse; 
and,  iiideed,  this  position  asserts,  that   traversable  mat- 
ter,   and    matter   which   cannot  be  traversed,  are  alike 
traversable  ;  and,  of  course,  that  no  land-mark  in  plead- 
ing remains.     There  is  not  a  dictum  to  be  found  warrant- 
ing  the   idea,  that   matter  alleged  as  inducement   to  a 
traverse,    with    the   facts     traversed,    are    together    to 
stand  as  a  plea,  replication,  or  rejoinder,  and  to   be  an- 
swered as   such.     Such   a  rule  would,  at   a  stroke,  de- 
stroy a  rule  of  first  importance,  that  all  pleadings  shall 
be  so  formed  as  to  bring  the  parties  to  a  point  of  law,  or 
fact,  or  both. 

IngersoU  and  Staples,  contra. 

In   the    view  which   we   shall    take    of  this  case,  we 
shall  confine  ourselves  •\vithin  narrow  limits.    The  plain- 
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tiff  brinjrs  his  action   on  a   promissory    note.     The  de-   June,  18O8. 
fen'Jants  do  not  deny   that   tliey  made  such    a    note,  but     Fqwi.er 

sav  it  was  delivered  as  an  escrow  to  enforce  the  perform-      ,     *' 

'  Clark. 

aiice  of  an   award  which  was   never   m^ide.     The  plain- 
titt  does  not  deny  that  the  note  was  i^iven  for  this  pur- 
pose, but,   according  to  the  course  of  pleading  in  such 
Cases,  replies  over  a.i   award,  sets  it  out,  and  avers  per- 
formance  on  his  part.     The  defendants,  in  their  rejoin- 
der,   allege    a   revocation ;   and    moreover  deny,    by    a 
technical  traverse,  the  piaintiETs  performance  on  his  part. 
The   piaintift"  does   not    deny    the  revocation,  but  takes, 
issue  on    the    facts   traversed  by  the    defendants.     Now, 
if  we    look    through  these    altercations  of  the  parties, 
and  take  that  to  be  true  which  is  averred  by  one  party, 
and   not   denied   by  the  other,  we   shall  find   the    case 
decided,  before  we  come    to  the  issue  which  was  ulti- 
mately joLied.     These  facts  are,  concisely,  that  the  de- 
fendants   made    the   note ;  that  they  delivered  it   as  an 
escrow   to    compel    the  performance  of  an    award;  and 
that    before    any    a'ward    was    made,  they    revoked  the 
powers  of  the  arbitrators.     What  the  plaintiff  did  after- 
-wards  is  of  no  consequence  ;  and  the  issue  was  whollf 
immaterial.     The   only  question,   then,  is,  whether  the 
feels  are  so  stated  in  these  pleadings,  that  the  court  can 
look  at  them  ?     The  court  can  clearly  sec  that  the  note 
'Was  made  by  the  defendants ;  and  that  it  was  delivered 
eonditionally ;   because  these  facts  are  distinctly  alleged 
on   the  one  hand,  and   not  denied  on  the  other.     Why 
Cbnnot  the  court  as  clearly  see  the  other  fact,  viz.  the 
fact  of  revocation  ?   Surely,  not  because  it  is  not  distinctly 
alleged  on  the  one  hand,  nor  because  il  is  denied  on  the 
other.     The  only  reason,  which  has  been  suggested,  is 
drawn  from    the  location  of  the  averment :  it  is  placed 
before   a   traverse.     Good    sense    discovers    no   reason 
here.     One  party  makes  a   claim.     The  opposite  party 
alleges  substantial  matter  in  avoidance,  and  then  denies 
certain  facts,  which,  if  his  allegation  be  true,  are  of  n* 
Vol.  in.  K  k 
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FowLER  ceive  how  this  denial  can  render  the  preceding  allega- 
p  '•  tion  inoperative. 

But  it  is  said,  that  in  pleading  there  must  not  only  be 
sufficient  matter,  hut  it  must  be  deduced  and  expressed 
according  to  the  forms  of  law.  A  party  can  no  more 
prevail  without  observing  the  latter,  than  if  he  is  defi- 
cient in  the  former. 

After  having  been  taught  by  authorities,  which  w© 
©ould  not  but  respect,  that  the  rules  of  pleading  are 
founded  in  sound  sense  and  close  logic,  we  shall  be  dis- 
posed to  question  the  validity  of  any  rules  which  are 
opposed  to  both.  But  we  will  inquire,  whether  there  is 
any  positive  rule  of  law,  that  excused  the  plaintiff  from 
answering  our  allegation,  because  it  stood  as  induce- 
ment to  a  traverse.  An  inducement  is  said  to  be  "  the 
showing  of  cross  matter  contrary  to  the  allegation  of 
the  adverse  party."  5  Bac.  jibr.  379.  Gwil.  edit.  Dyer^ 
365.  Such  matter  may  be,  and  often  has  been,  tra- 
versed. 1  Tidd's  Prac.  635.  1  H.  Bla.  407.  The  truth 
is,  that  an  inducement  to  a  traverse  may,  or  may  not  be 
traversed,  according  to  the  matter  which  it  contains. 
We  understand  the  decision  of  the  Court  of  Exchequer 
Chamber  in  Richardson  v.  The  Mayor  and  Commonaltj/ 
of  Qrford^  in  error,  to  have  proceeded  on  this  ground. 
If,  then,  this  allegation  was  traversable,  the  plaintiff",  by 
passing  it  by  unanswered,  admitted  it.  Blake  v.  West  et 
al.  1  Ld.  Raym.  504.  Nicholson  v.  Simpson^  1  Stra.  297. 
Hudson  v.  Jones^  I  Salk.  90.  5  Bac.  Abr.  386.  GwiL  edit. 
Buti  it  is  said,  that  this  allegation  is  out  of  place  on 
another  ground,  viz.  that  it  is  a  departure  from  the  plea. 
This  is  not  very  evident  to  "  sound  sense."  The  plea  says, 
that,  there  was  no  award  made.  The  rejoinder  fortifies 
this  position,  by  averring,  that  the  powers  of  the  arbi- 
traiors  were  revoked,  so  that  none  could  be  made.     The 
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answer  to  this  is  a  refinement,  which,  we  presume,  will    June,  18O8, 
never    be  adopted   by   our  courts,  viz.   that    when   the     p^^,  ^^ 
defendant  says,  there  was  no  avfard,  he   means  some-  ▼• 

thing  more  than  that  there  was  none  which  the  law  re- 
copjnises  as  an  award — that  there  was  no  pretended 
award — nothing  which  any  body  ever  called  an  award. 
If  the  party  means  so,  it  is  difficult  to  see  why  he  should 
not  be  left  to  say  so.  What  is  the  meaning  of  non  eat 
factum^  pleaded  to  a  deed  ?  Is  it  confined  to  this,  that 
the  party  never  put  his  hand  and  seal  to  such  an  instru- 
ment ?  Will  not  proof  of  a  material  alteration,  of  fraud, 
or  of  duress,  support  the  plea  ?  Is  not  the  legal  effect 
to  be  regarded,  rather  than  the  vague  meaning  which 
may  be  attached  to  the  words  in  common  parlance  ? 

But  admitting  this  allegation  in  the  rejoinder  to  be 
a  departure  from  the  plea,  still  we  contend,  that  the 
defect  can  be  taken  advantage  of  only  upon  demurrer. 
In  Praed  v.  The  Dutchess  of  Cumberland^  4  Term  Hefi. 
585.  the  demurrer  was  sfiecial.  In  a  note  to  Richards  et 
ml.  V.  H'jdgea,  2  IVms.  Saund.  84.  d.  the  position  is  lai 
down  in  express  tei-ms,  that  "  the  only  mode  of  taking 
advantage  of  a  departure  is  by  demurrer."  After  an 
issue  formed,  and  a  verdict,  it  is  too  late  to  take  ad- 
vantage of  a  departure.  Lee  v.  Haynea,  Sir  T.  Raym.  86. 

By  the  Court,  unanimously. (a)  A  traverse  properly 
taken  to  the  material  parts  of  a  declaration,  plea,  replica* 
tion,  &c.  either  forms  an  issue,  or,  if  it  concludes'with  a 
verification,  renders  it  necessary  for  the  other  party  to 
affirm  the  facts  traversed,  and  join  issue  upon  them. 
The  defendants  below,  in  their  rejoinder,  traversed  a 
material  part  of  the  plaintiff^s  replication.  The  plain- 
tiff was  bound  to  take  issue  upon  it.  Facts  stated  by 
way  of  inducement  to  a   material  traveme   are   not  tra- 

(«)  Baldwin,  J.  dui  not  sit  ia  (hit  oase. 
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FowLEE  ^'^^^^  traversed,  does  not  admit  the  truth  of  the  induce- 
ment. 


Clark. 


Judgment  affirmed. 


Cathabink  Wales,  Administratrix  of  Rev.  Samuel 
Wales.  againnt  Anna  WtTMORE,  Robert  W. 
Wetmoke,  and  Victoky  Wetmore,  Administra- 
tors ol  Rev.  IzRAHiAu  Wetmoke. 

If  one     re-      MOTION  for  a  new  trial.     . 

ctivcs   mnney 

of  a 'Other  for 

a  specific  pur-       _,,  .  .  -  ', 

post,  and  fails      ^  "'s  was  an   action  oi  assumfunt  countmg  upon  a  re- 

^asmmpnt  y,\\\  ^®^P'  °^  ^^®  defendants'  intestate  in  the  following  words: 
lie. 


to    apply    it, 

"  Milfordi  jiugust  21«;,  1780. 


"  Received  of  Mr.  Samuel  Walet  twenty-two  pounds, 
seventeen  shillings,  lawful  money,  which  I  have  laid  out 
for  land  in  the  township  of  Fairlee,  in  company  with 
daptain  Robert  Walker,  and  captain  Joseph  Waiker,  and 
Mr.  David  Judson  and  myself,  in  a  tract  of  twelve  hun- 
dred acres  of  land,  for  which  we  gave  two  dollars  per 
acre;  and  the  said  Mr.  Wales  is  to  have  his  proportion 
of  land  on  a  division,  in  proportion  to  the  said  sum  of 
twenty- two  pounds  seventeen  shillings,  which  he  has 
advanced  }  as  witness  my  hand. 

Izrahiah  Wetmore.** 

The  declaration  negated  the  purchase  of  any  lands  by 
the  defendants*  intestate,  and  the  repayment  of  the  mo- 
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ney,  and  concluded  with  allf  ging  an  undertaking  to  re-   Jane,  1808. 
pay  the  money  and  interest.  WaTbs 

V 

-     ,  t      ,    ,   .  ,  .  ,  t     Wetmorb. 

The  defendants  pleaded  the  general  issue;  and,  on  the 

trial,  objected  to  the  plaintiff's  evidence,  on  the  ground, 
that  it  appe.tred  by  the  receipt  recited  in  the  declaration, 
that  Mr.  tVrtmore  received  the  money  from  Mr.  Walest 
as  his  agent;  and,  therefore,  the  action  ought  to  have 
been  an  action  of  account.  But  the  court  overruled  the  " 
exception^  and  admitted  the  evidence ;  and  in  their 
charge  to  the  jury,  instructed  them,  that  it  was  not  ne- 
cessary that  the  action  should  be  account.  The  jury 
found  for  the  plaintiff;  whereupon  the  defendants  moved 
for  a  new  trial ;  which  motion  was  reserved  for  the  con- 
sideration of  the  nine  judges. 

IngersoU,  in  support  of  the  motion,  insisted  that,  by 
the  plaintiff's  showing,  Mr.  VVetmore  sustained  the  cha- 
racter of  an  agent;  he  was  to  jiurchase  a  distant  tract  of 
land,  and  transfer  to  Mr.  Wales  the  part  to  which  he 
should  be  entitled.  This  would  be  attended  with  trouble 
and  expense,  for  which  he  might  justly  claim  a  com- 
pensation. In  such  case,  asaumfiait  is  an  improper  ac- 
tion ;  as  it  precludes  the  defendant  from  accounting  on 
oath.  Collins  v.  Phel/isy  lately  decided  in  Hartford  coun- 
ty,(a)  and  IVhitman  v.  IVadaivorthy  2  Rooty  267.  suppoft 
tliis  position. 

Daggett  and  Stafilea,  contra.  ' 

What  was  the  object  of  this  action  ?  The  repetition  of 
money  paid  on  a  consideration  which  had  failed.  The 
form  is  appropriate ;  it  is  the  one  constantly  used  for 
this  purpose. 

(a)  Vide  Appendix. 


Wbtmore. 
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wTles  fendant  ought  to  be  allowed  to  substantiate  charges  for 
disbursements  and  services,  by  his  own  oath.  Mr.  Wet- 
more  was  not  entitled  to  any  commissions ;  for  he  per- 
formed no  services ;  he  made  no  purchase,  and  convey- 
ed no  title. 

Here  was  no  promise  to  account.  The  undertaking, 
on  the  part  of  Mr.  Wetmore,  was  of  a  different  nature. 
Suppose  the  action  had  been  account;  and  Mr.  Wetmore 
had  proved,  that  he  had  purchased  the  land  according  to 
the  writing,  and  tendered  to  Mr.  Wales  a  deed  of  his 
proportion.  This  would  be  a  good  defence;  and  yet  it 
could  not  be  shown  under  any  plea  to  an  action  of  ac- 
count. Tliis  shows  conclusively,  that  account  is  not 
adapted  to  the  nature  of  the  case. 

In  Wetmore  v.  Woodbridge,  £irby,  164.  there  was  a 
promise  to  account,  which  was  found  by  the  jury ;  and 
yet  the  court  held,  that  the  plaintiff  had  his  election  t» 
bring  assumfihit  or  account.  The  case  cited  goes  much 
further  than  is  necessary  for  us. 

By  the  Court,  unanimously.  Tiie  only  question  re- 
served in  this  case  is,  whether,  upon  the  facts  alleged  in 
the  declaration,  an  action  o(  assum/isit  could  be  maintan- 
ed?     Not,  whether  an  action  of  account  would  lie? 

In  many  cases,  the  plaintiff  may  have  his  election; 
and  may  seek  redress,  either  by  an  action  of  assumfisztj 
or  of  account. 

If  one  receives  money  of  another  for  an  express  pur- 
pose, and  fails  to  apply  it,  assiimfisit  will  lie. 

In  this  case,  the  money  was  received  for  a  right  in 
certain   lands   in  the  township   of  Fairlee^  in  Vermont, 
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which    Mr.    Wetmore   claimed  to   have  purchased  pre-   june,  1808. 

vious  to  the  date  of  the  receipt;  yet  it  is   averred,  that     ^"~ 

no  land  had  been  purchased  by  him,  nor  any  title  offer-  v. 

.,■„,.  ,  ,         ,  ...       Wktmore. 

ed   to  Mr.    Wales.     It  appears,    that  the  consideration 

wholly  failed. 


If  aaaumfisit  would  not  lie,  the  defendants  might  have 
demurred  to  the  declaration,  as  the  receipt  was  spread 
upon  the  face  of  the  record. 

New  trial  not  to  be  granted. 


JosiAH  Lane  against  John  Cook,  jun. 
MOTION  for  a  new  trial.  Arecorcl.that 

the  defendant 
_,.  .  r  .       1     1   Ui.  in  an  action  of 

This  was  an  action  of  book  debt.  book  debt  ap- 

peared,    and 
pleaded     that 

The  defendant   pleaded  the  general    issue.     On  the  ^^  "w^*""'  the 

...         ,    r       t  1  •■  •       .    .  •  ,      ^         ,  plaintiff      no- 

trial,  the  defendant  exhibited   his   account,  and  offered  thing.but  that 

evidence  to  support  it;  to  which  the  defendant  objected,  owed  Wm  and 
on  the  ground  that  the  account  was  res  adjudicata.     In  ju'lgment  that 

the        parties 

support    of  his   objection,    the    defendant   produced   a  were       fully 
record  of  the   city  court   of  the   city   of  jVeiv-Haven^  in  „[]  ",  conclu^ 
an  action  in  which  Cook  was  plaintiff,  and  Lane  defend-  ''^^     against 
ant.     It  was  an  action  of  book  debt,  in  common   form,  ther  action  on 
demanding  one  hundred  dollars.     The  pica  was  as  fol- 
lows: "  JVtw- Haven  city,  Jlfiril  13th,  1806.  The  defend- 
ant in   court    defends,  pleads  and  says,  that  he  does  not 
owe  the  plaintiff,  in  manner  and  form,  as  the  plaintiff  in 
his  declaration  hath  alleged,  but  that  the  plaintiff  owea 
him  on   book;  and  hereof  puts  himself  on  the  court  for 
trial."     Issue    was  joined   on    this  plea;  and  the   court 
gave  judgment  for   Cook  to  recover  the  whole  of  hi« 


Cook. 
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jiune,  180S.  demand.  Thai  judgment  was  as  follows:  "  At  a  city 
/^Tl  court  holdei)  withiu  and  for  the  city  of  J^eiv-Havtn^  in 
the  county  of  J^eno- Haven,  on  the  second  Tuesday  of 
May,  one  thousand  eight  hundred  and  six.  John  Cooky 
jun  of  said  city,  plaintiff,  versus  Josiah  Lane,  of  said 
city,  defendant.  In  an  action  of  debt  on  book,  demand- 
ing one  hundred  dollars  damages,  as  by  writ  of  attach- 
ment, dated  jiprU  Ulh,  1806.  The  parties  appeared* 
and  were  joined  in  an  issue  of  owe  nothing,  to  the  court; 
as  by  the  pleadings  of  the  parties  at  large,  imder  hand) 
on  file.  The  court  having  fully  heard  the  parties  there- 
on, do  find,  that  the  defendant  does  owe  the  plaintiff  in 
manner  and  form  as  the  plaintiff  in  his  declaration  hath 
alleged;  and  thereupon  it  is  considered,  that  the  plaintiff 
recover  of  the  defendant  one  hundred  dollars  debt}  and 
his  cost,  taxed,"  &c. 

The  plaintiff,  to  repel  the  objection  of  the  defendant) 
then  stated,  and  offered  to  prove,  that  he  was  hindered 
from  arriving  in  JVewHaven  at  the  time  of  the  trial, 
and  neglected  to  exhibit  his  account  to  be  adjusted  by 
sdd  city  court;  so  that  said  judgment  was  rendered 
wholly  on  the  account  of  the  then  plaintiff. 

The  sufierior  court  ruled,  that  the  defendant's  objec- 
tion was  sufficient,  holding  that  the  judgment  of  the 
city  court  was  conclusive  upon  the  parties  as  to  all  mat- 
ters on  book  subsisting  between  them  at  the  date  of  the 
writ  in  that  action.  They  therefore  rejected  the  evi- 
dence offered  by  the  plaintiff,  both  in  support  of  his  ac- 
count, and  relative  to  the  former  judgment;  and  the 
defendant  obtained  a  verdict.  For  the  rejection  of  this 
evidence,  the  plaintiff  moved  for  a  new  trial ;  and  the 
question  was  reserved  for  the  opinion  of  the  nine 
judges. 
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Goddardj  in  support  of  the  motion,  contended,  June,  1808. 

1.  That  a  judgment  generally,  is  not  conclusive  upon  ^*^^ 
all  the  matters,  which  mighi  have  been  proved  under  Cook. 
the  issue;  but  that  an  inquiry  may  be  gone  into,  to  show 

what  matters  did  in  fact  come  in  controversy,  and  were 
adjudicated  upon.  In  support  of  this  position,  he  relied 
upon  Seddon  et  al.  v.  Tutofiy  6  Ttrm  Re/i.  6U7. 

2.  That  in  the  case  of  book  debt,  an  inquiry  whether 
the  defendant  in  the  former  action  exhibited  his  account 
on  the  trial,  is  authorized' by  statute.     Tit.  25.  c.  1.  s.  4. 

Ingeraoll^  contra,  insisted,  that  from  the  record  of 
the  city  court,  it  appeared,  that  Lane's  account  was 
then  in  controversy  between  the  parties,  and  adjudicated 
upon  by  the  court-  No  inquiry  can  be  gone  into,  which 
will  contradict  the  record. 

Bt  the  Court.  It  appears  by  the  record  of  the  city 
court,  that  Lane^  the  defendant  in  that  action,  and  plain- 
tiff in  this,  appeared  in  the  court  to  defend,  and  pleaded 
that  he  owed  the  plaintiff  nothing  by  book,  but  that  the 
plaintiff  owed  him.  The  necessary  legal  inference,  there, 
fore,  is,  that  his  book  account  was  then  submitted  to 
the  consideration  and  decision  of  that  court.  And  the 
judgment  states,  that  the  court  fully  heard  the  parties 
in  the  premises;  found  that  the  defendant  did  owe  ;  and 
thereupon  did  consider,  &c. 

This  appearance  and  plea  of  Lane^  and  the  judgment  o£ 
the  city  court  in  that  action,  are  conclusive  upon  the  par. 
ties  thereto,  as  to  all  matters  on  book  subsisting  between 
them  at  the  date  of  the  writ,  on  which  that  judgment 
was  rendered.  The  evidence  offered  by  the  pluijitiff, 
before  the  superior  court,  was,  therefore,  properly  re- 
jected. 

New  trial  not  to  be  granted. 
Vol.  m.  M 
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David  Fanning   against   Jared  Willcox   and  Luke 
Palmer. 


An  actual  ous*      MOTION  for  a  new  trial. 

ter,    and    ad- 

skTn^  cot?iihm-      This  was  an  action  of  ejectment ;  to  which  the  gene- 

ed      uninter   ^dX  issue  was  pleaded, 
ruptedly     for  '^ 

fitteen    y^ars, 

orilin'ar  pro^      ^n  the  trial,  the  plaintiff  claimed  the  land  in  question 

prietorof  his  ^g  devisee  under  the  will  of  Thomas  Fanning,  deceased: 

right  of  entiT, 

whether    the  to  whom  it  had  been  appraised  and  set  off  under  an  exe- 

vers^  flosses-  cution  against  Josefih  Miyes.     It  was  admitted,  that  the 

sion  were  by  plaintiff  had  a  eood  and  legal  title,  unless  barred  by  the 

the  same  per-   "^  ... 

son    or   per-  Statute  of  limitations. 
■ons,  for  the 
whole     term, 

or  by  different      The  defendants  were  in  possession,  as  tenants  under 

persons,      tor  ' 

different  per-  Mithanicl  Palmer.     It   appeared,  that  after  the   levy   of 

Thomas  Fanning's  execulion,(o)  Noyes  continued  in  pos- 
session until  within  fifteen  years  of  the  time  of  bringing 
this  action,  but  had  gained  no  title.  JVathanitl  Palmer^ 
having  no  title,  then  commenced  an  action  of  ejectment 
against  JVbyes  for  the  land.  JVoyes  suffered  judgment 
to  pass  against  him  by  default,  and  abandoned  the  land ; 
upon  which  Palmer  took  possession,  without  the  levy  of 
an  execution. 


The  court,  in  their  charge  to  the  jury,  instructed  them, 
that  if  they  should  find,  that  the  plaintiff's  record  title 
"Was  complete,  and  the  defendants,  or  those  under 
•whom  they  claim,  had  no   title  of  record,  yet  the    law 

(a)  It  is  not  expressly  stated  in  the  motion  that  the  levy  of  Fan- 
mug's  execution  took  place,  and  the  adverse  possession  of  JVbyes  com- 
menced, raore  than  fifteen  years  before  the  plaintiff  brought  his  action; 
but  this  was  the  fact,  and  the  case  proceeds  entirely  upon  the  supposi- 
tion of  its  existence.     R. 
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was  so,  that  if  any  other  person  had  been  in  possession    June,  1808. 

of  the    land,  claiming   adversely  to   the   plaintiff's  title,    fannincJ 

and  the    possession    of  such   person,  together  with  the    ,„  * 

•^  W11.LC0X. 

possession  of  the  defendants,  and  those  under  whom  they 

claim,  amounted  to  a  period  of  more  than  fifteen  years 
previous  to  the  commencement  of  this  action,  during 
•which  the  plaintiff  was  ousted  of  the  possession,  he  was 
not  entitled  to  recover.  The  jury  found  for  the  defend- 
ants ;  and  the  plaintiff  moved  tor  a  new  trial ;  which 
motion  was  reserved  for  the  opinion  of  the  nine  judges. 

Goddard,  in  support  of  the  motion,  contended,  that 
the  plaintiff's  record  title  being  established,  it  was  in- 
cumbent on  the  defendants  to  show,  that  they  had  since 
gained  a  title  by  possession.  The  law  will  not  take 
away  a  title  from  one  man,  until  it  can  vest  it  in  another. 

IngeraolL  contra,  insisted,  that  as  the  plaintiff  had  not 
made  entry  into  this  land  within  fifteen  years  next  after 
his  right  of  entry  accrued,  his  title  was  for  ever  gone,  by 
the  positive  provisions  of  the  statute  ;(a)  and  whether  the 
defendants  had  any  title,  or  not,  was  wholly  immaterial. 

By  the  Court. (6)  Actual  ouster,  and  adverse  pos- 
session, of  any  lands,  tenements,  or  hereditaments,  for 
£fteen  years  after  the  title,  or  cause  of  action  accrued, 
and. before  suit  brought,  bars  the  plaintiff  of  his  right  of 
entry  thereafter,  whether  the  ouster  and  adverse  pos- 
session be  by  the  same  person  or  persons,  for  the 
whole  term  of  fifteen  years,  or  by  different  persons  for 
different  periods,  making  fifteen  years  in  the  whole; 
provided,  the  disseisin  and  adverse  possession  have 
been  continued  and  uninterrupted  ;  and  provided,  that 
the  plaintiff  docs  not  come  within  any  of  the  exceptions 

(a)  Stat.  Conn.  th.  97.  c.  3.  «.  2. 

(&)  RRAXveno  ami  f<Ri»woi.B,  Js.  Imviug  beea  oonMm*d  m  ooun* 
•et  in  tkit  oiuite,  did  not  ait* 
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June,  1808,  mentioned   in  the  provisoes   of  the  statute,  extending- 

^. the  term  of  time,  in  which  entry  may  be  made. 

MUNSON  '  '  ^ 


MUNSON. 


New  trial  not  to  be  granted. 


Joseph  Munson  against  Jabez  Munson. 
A  distribution      WRIT  of  error. 

of  the  estate 
of  a  deceased 
person  cannot       Joseph  Munson  brought  an  action  oi  assumfistt  against 

distributors  ^  '^abez  Munson,  alleging  that  Jabez  Munson,  their  father, 
appointed   by  made  his  will,   and  thereby    erave   his  estate  to  his  wife 

the  heirs  and  ■>     a  .... 

devisees.  and  children;  that  in  order   to  have  a  just  distribution 

A  promise  thereof,  according  to  the  will,  the  heirs  and  devisees 
by  one  of  the  entered  into  an  agreement  signed  by  each,  appointing 
sum  of  money  Caleb  filing  and  Joseph  Dorman  to  make  such  distribu- 
in  compliance  tion,  and  bound  themselves  "  to  abide  by,  comply  with, 
with  the   de-  gj^^j  perform,  all  the  acts  of  said  Ailing  and  Dorman,  and 

termination  of  "^  '  " 

such  distribii-  all  their  orders,  awards,  and  decrees,  in  making  and 
out  considera-  finishing  a  distribution  of  said  estate,  and  that  their  dis- 
tioD,  and  void.  jj,j{jm;Qjj  should  be  final  upon  all  parties  interested.'* 
The  declaration  then  stated,  that  Ailing  and  Dorman 
accepted  the  trust,  and  soon  afterwards  made  a  just  dis- 
tribution according  to  the  will,  reduced  the  same  to  wri- 
ting, and  returned  it  to  the  court  of  probate,  by  whom  it 
was  accepted,  approved,  and  recorded ;  and  that  the  dis. 
tributors  awarded  and  decreed,  in  said  distribution,  that 
to  make  the  parties  interested  equal,  and  to  do  justice 
according  to  the  will,  the  defendant  should  pay  to  the 
plaintiff  the  sum  of  one  hundred  and  one  dollars  of 
eighty-seven  cents,  the  distributors  finding,  that  the  de- 
fendant had  received  so  much  out  of  the  personal  pro- 
perty belonging  to  said  estate  more  than  his  share,  and 
that  the  plaintiff  wanted  so  much  to  make  up  his  share. 
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The  declaration  concluded,  by  alleging  that  the  defendant  June,  18O8. 
thereupon  became  liable  to  pay  to  the  plaintiff  said  sum,  mTnTon 
and,  in  consideration  thereof,  assumed,  &c.  ,,    ^• 

The  defendant  prayed  oyer  of  the  will;  and  then  de- 
murred. 

The  aufierior  court  adjudged  the  declaration  insuffi- 
cient. 

Staples,  for  the  plaintiff,  contended,  that  judgment 
ought  to  have  been  in  his  favour, 

1.  Because  it  was  competent  for  the  parties  to  make  a 
distribution  of  this  estate  in  any  manner  they  chose, 
provided  that,  when  done,  it  should  be  according  to  the 
Vfill.  If  they  had  made  the  distribution  themselves,  the 
property  would  have  passed  to  the  individuals  respec- 
tively, to  whom  it  should  be  allotted.  That  the  distri- 
bution was  made  by  persons  appointed  by  them  for  that 
purpose,  cannot  make  it  less  valid.  Would  not  a  court 
of  chancery  compel  the  parties  to  comply  with  the  de- 
termination of  these  persons  ?  They  have  acted  in 
pursuance  of  powers  with  which  they  were  fully  vested, 
and  with  which  it  was  competent  for  the  parties  to  vest 
them. 

2.  Because,  on  this  declaration,  the  plaintiff  might 
have  proved  an  express  promise,  either  written  or 
parol;  and  he  now  has  a  right  to  say,  that  the  defendant 
expressly  promised  to  pay  him  this  sum  of  money,  in 
consideration  of  the  defendant's  having  received  more 

»  ihs^n  his  share  of  the  estate,  and  the  plaintiff  less  than 
his  share,  jitkins  et  Ux.  v.  Hill,  Cotvp.  284.  Narvkea  et 
Ux.  V.  SaunJersy  Covp.  289.  This  consideration  is  suffi- 
cient to  support  an  express  promise  to  pay.     It  certainly 
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June   1808.    ^*  ""^  weakened  by  the  pioceedii.gs  and  determination 
oi  the  distiibutors. 


MU  V80  V 

V. 

Mum  SON. 


The  case  can  scarcely  be  made  plainer  by  argument. 
Jabez  has  got  a  hundred  dollars  of  personal  property 
belonging  to  their  father's  estate  more  than  he  was  en- 
titled to  have.  He  agrees  with  the  rest  of  the  heirs  to 
submit  it  to  ^.  and  B.,  to  say  to  whom  this  sum  should 
be  paid.  ji.  and  B,  decide  in  favour  of  Josefih;  and 
Jabez,  in  consideration  thereof,  promises  to  pay  it  over 
to  Joseph.  Why  shall  he  not  be  holden  to  perform  his 
promise  ? 

At  Smith  and  Deniaon^  for  the  defendant. 

The  assum]\sit,  which  is  raised  in  this  declaration,  is 
founded  on  the  idea  that  the  settlement  of  the  estate  of 
Jabcz  MunsoTiy  deceased,  here  set  forth,  is  good  and 
valid.  But  this  is  a  mode  of  settlement  unknown  to  our 
law.  It  will  not  be  claimed,  that  it  has  the  sanction  of 
immemorial  usage,  or  of  any  rule  of  the  common  law. 
Does  the  statut?  authorize  the  heirs  of  an  undivided 
estate  to  refer  the  distribution  of  it  ?  There  are  two 
modes  of  distribution  pointed  out  by  the  statute.  First, 
by  distributors  appointed  by  the  judge  of  probate.  This 
is  not  a  case  of  that  description.  Distributors  appointed 
by  the  judge  of  probate  could  not  make  such  an  order; 
nor  would  such  an  order,  if  accepted  and  approved,  be 
binding  upon  the  persons  against  whom  it  was  made. 
Secondly,  by  agreement  among  the  parties  themselves, 
under  hand  and  seal^  and  acknowledged,  and  recorded. 
Stat.  Cown.  tit.  Estates  Testate  and  Intestate,  c.  1.  s.  13. 
But  it  does  not  appear  from  this  record,  that  the  order 
or  determination  of  these  distributors  was  either  sealed 
or  acknoKvledged,  by  the  distributors  themselves,  or  by 
the   heirs.     Nothiner   has  been   done,  then,  which  is  of 
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any  ralidity,  or  from  which  the  law  will   imply  a  pro-   June,  I805. 
raise.  M  UN  sow 


Can  the  plaintsfTs  claim  be  supported  on  the  ground, 
that  here  was  an  arhitrulion  ?  T  lis  was  not  a  pi-oper 
subject  for  the  award  of  arbitrators.  An  award  cannot 
settle  intestate  estates.  It  cannot  convey  a  title  to  the 
smallest  portion  of  real  estate.  However  ample  might 
have  been  the  powers  of  the  arbitrators,  they  could  not, 
as  such,  vest  a  separate  title  in  any  of  the  heirs.  There 
can  be  no  lial)ility  to  pay  money  in  pursuance  of  aa 
award,  which  cannot  be  carried  into  complete  effect. 

Why  should  this  circuitous  method  be  supported  ? 
It  is  loose  and  unsafe.  No  provision  is  made  by  law 
for  recording  the  doings  of  arbitrators.  The  conse- 
quence of  establishing  this  claim  will  be,  that  our 
titles  to  land,  instead  of  being  matters  of  record,  will 
depend  upon  the  awards  of  arbitrators. 

Admit,  for  the  purposes  of  this  argument,  that  dis- 
tributors appointed  by  the  heirs  could  vest  a  title;  it 
by  no  means  would  follow,  that  an  order  that  one  of  the 
heirs  should  pay  a  sum  of  money  to  the  other  would  be 
binding.  An  authority  to  divide  does  not  include  an 
authority  to  order  that  one  of  the  heirs  shall  purchase 
the  whole,  or  any  part,  of  the  estate  of  his  co-heir. 
The  powers  of  the  distributors,  as  set  forth  in  the  <le» 
claration,  were  limited  to  a  diatrtbution.  They  were 
not  authorized  to  make  any  order,  which  they  might 
think  fit. 

It  is  said,  by  the  plaintiff's  counsel,  that  the  promise 
set  up  in  the  declaration  must  now  he  taken  to  be  an 
exfireat  promise.  We  admit  it}  but  if  the  order  of 
the  distributors  was  not  binding,  there  is  no  sufficient 


MUNSOK. 
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June,  1808.  consideration  for  that  promise.     This  is  the  true  ground, 

T.77r_  on  which  the  declaration  is  ill. 

i  AT.COTT 


fiOODWIK, 


By  THE  Court,  unanimously.  The  question  that  arises 
in  this  case  is,  whether  the  consideration  alleged  in  the 
declaration  is  a  good  ground  to  support  the  promise  of 
the  defendant.  This  consideration  is  the  title  and  right 
in  fee,  which  the  defendant  is  supposed  to  have  acquired 
in  the  lands  set  out,  and  distributed  to  him,  by  the  award 
of  said  arbitrators. 

But  the  award  conveyed  no  title.  The  transactions 
stated  do  not  amount  to  a  family  settlement  of  the 
estate  of  said  Jabez  Munson^  deceased.  His  estate  re- 
mains yet  unsettled,  and,  on  application,  is  liable  to  be 
divided  and  distributed  among  the  heirs  or  devisees,  by 
freeholders  appointed  by  the  court  of  probate. 

The  consideration  is   wholly  void,  and  not  sufficient 
to  support  a  prbmise,  express  or  implied. 

Judgment  affirmed. 


William  Talcott,  Assignee  of  Thomas  SAnford,  jun. 
a  Bankrupt,  against  James  Goodwin,  2d. 


The  assignee      THIS  was  an  action  of  ejectment. 

of  a  bankrupt, 
under  the  late 

of"he"t/7M7eJ  ^^^  defendant  pleaded  the  general  issue.  On  the 
States,  must  t^ial,  the  plaintiff,  to  show  title  in  himself  as  assignee, 
in  an  action  after  having  proved  the  commission  and  assignment, 
like  any  oth«r  offered  in  evidence  a  copy  of  a  deed  from  the  records 
ducin'  ''thH-'  °^  ^^^  ^°^"  °^  Hartford,  duly  certified  by  the  town 
riginal  deeds,  clerk,  from  George  Bull  to  the  bankrupt,  conveying  the 


GooswiK*. 
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demanded  premises.  The  plaintiff,  at  the  same  time,  jung,  18O8. 
proved,  by  one  of  the  commissioners,  and  their  secre-  TaTcott 
tary,  that  the  original  deed  was  not  delivered  to  the  com- 
missioners by  the  bankrupt,  nor  to  the  plaintiff  by  the 
commissioners.  It  also  appeared,  that  the  commis- 
sioners never  demanded  it  of  the  bankrupt.  The  de- 
fendant olijected  to  the  admission  of  the  copy  in  evi- 
dence, for  that  the  plaintiff  was  bound  by  law  to  pro- 
duce the  original.  This  objection  prevailed;  and  the 
defendant  obtained  a  verdict. 

The  plaintiff  moved  for  a  new  trial,  on  the  ground 
that  the  court  mistook  the  law  in  rejecting  this  evi- 
dence ;  which  motion  was  reserved  for  the  Consideration 
of  the  nine  judges. 

Goodrich  and  Dwighty  in  support  of  the  motion. 

It  is  a  part  of  this  case,  that  the  plaintiff  was  not  fioi' 
Hftaed  of  the  original  deed  at  the  time  he  offered  the 
copy  in  evidence.  The  question  will  then  be,  whether 
it  was  within  his  ftotoer;  for  if  it  was  neither  within  his 
possession  nor  power,  it  will  be  admitted  that  a  certified 
copy  was  evidence. 

By  the  5th  section  of  the  late  bankrupt  law,  it  is 
made  the  duty  of  the  commissioners  to  take  all  the  estate, 
deeds,  8cc.  of  the  bankrupt,  ^rmou*  to  the  appointment 
of  any  assignee.  By  the  18th  section,  the  correspond- 
ent duty  of  the  bankrupt  is  declared  to  deliver  up  his 
estate,  deeds.  Sec.  All  this  is  to  be  done  between  the 
commissioners  and  the  bankrupt;  the  assignee,  of 
course,  can  have  no  concern  in  the  transaction.  By 
another  section,  the  commissioners  are  directed  to  as- 
sign all  the  bankrupt's  effects  "  aforesaid"  to  the  as- 
signee, lie  takes  only  what  they  give.  The  commis- 
sioners may  examine  the  bankrupt  upon  oath,  and  if  he 

Vol..  Iir.  M  m 
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June,  1S08.    refuses  to  answer  fully,  may  imprison  him ;  but  the  as- 
j.  signee  has  no  such  authority. 

V. 

Goodwin.  Further,  the  commissioners,  by  the  \7th  section  of 
the  bankrupt  act,  are  authorized  to  make  special  assign- 
ments of  property  fraudulently  conveyed  by  the  bankrupt 
firior  to  his  becoming  bankrupt.  This  kind  of  property 
would  rarely,  if  ever,  be  the  subject  of  inquiry,  at  the 
time  of  surrendering.  If  it  were,  it  is  questionable 
whether  the  bankrupt  could  be  conpelled  to  accuse  him- 
self of  fraud.  But  it  would  often  not  be  discovered, 
until  the  commissioners  had  taken  possession  of  the 
estate;  perhaps  not  until  after  the  bankrupt  had  obtained 
his  certificate.  At  any  rate,  the  commissioners  would 
never  demand,  and,  of  course,  the  bankrupt  would  not 
deliver,  deeds  of  land  thus  conveyed. 

There  is  another  consideration,  which  must  be  deci- 
sive of  this  case.  The  assignee  comes  in  by  operation 
of  law;  and  therefore  is  not  bound  to  have  possession  of 
the  deeds.  The  statute  transfers  the  property  to  the  as- 
signee for  the  benefit  of  the  creditors.  Should  the 
bankrupt  refuse  to  deliver  up  his  notes  and  bonds,  the 
assignee  still  could  recover  the  debts;  if  the  bankrupt 
should  refuse  to  deliver  up  his  deeds,  the  assignee, 
for  the  same  reason,  could  recover  his  lands.  Gray  v. 
Fielder,,  Cro.  Car.  209.  Stockman  v  Hamfiton,,  Cro,  Car. 
442.  1  Cooke'fi  B.  L.  [I7.]  13  Eliz,  [24.]  \  Jac.  I.  [32.] 
21  Jac.  I.  [35.]    5  Geo.  II. 

Ingeraoll  and  Daggett^  contra,  insisted  that  the  evi- 
dence offered  was  opposed  to  two  established  principles 
©f  law; 

1.  That  the  best  evidence,  which  the  nature  of  the 
ease  will  allow,  shall  be  required. 

2.  That  the  subscribing  witnesses  to  an  instrument 
shall  be  called. 
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They  then  went  into  a  full  examination  of  the  provi-    June,  1808. 
sions   of   the    bankrupt    law,    particularly  those   in   the    Talcott 
2d,  3d,   5th,   6th,  7th,    18th,    20th,   22d,    and   36th   sec-   Gqobwxh. 
tions,  to  show  that  no  inconvenience  would  arise  from  a 
strict  adherence  to  the  general  rules  of  evidence. 

By  the  Court.  It  is  a  well  known  rule  in  real  ac- 
tions, that  the  plaintiff  must  recover  by  the  strength  of 
his  own  title,  and  not  by  the  weakness  of  the  defendant's. 
When  he  claims  by  a  deed  of  feoffment,  it  is  necessary 
for  him  to  produce  on  trial  the  orijjinal  instrument,  and 
prove  the  execution  and  recording  in  the  manner  re- 
quired by  law;  unless  he  can  show  it  has  been  lost  op- 
destroyed  by  time  or  accident,  or  that  it  is  in  the  pos- 
session of  the  defendant,  or  some  other  person  out  of 
his  reach  and  control.  But  when  it  becomes  necessary 
to  trace  a  title  through  sundry  prior  conveyances,  then, 
as  it  has  never  been  practised  here  for  purchasers  to 
take  the  title  deeds,  and  as  all  deeds  are  required  to  be 
recorded,  we  have  admitted  copies  from  the  records  to 
be  given  in  evidence.  These  are  deemed  firima  facie 
evidence,  and  the  party  producing  them  is  not  bound  to 
prove  their  execution.  If  the  other  party  contests  it, 
the  burden  of  proof  devolves  on  him. 

In  this  case,  the  plaintiff  stood  in  the  place  of  the 
bankrupt,  Sanford.  He  claimed  by  virtue  of  a  general 
assignment  of  all  his  estate.  To  make  out  a  title  in 
himself,  he  must  show  a  title  in  Sunford;  and,  of  course, 
it  was  as  essential  to  produce  the  original  deed,  and 
prove  the  execution  in  the  same  manner  as  if  Sanford 
had  been  the  plaintiff  on  the  record.  If  the  deed  had 
been  lost,  or  destroyed,  or  out  of  the  p(»wer  of  the  plain- 
tiff, he  might  have  resorted  to  secondary  evidence.  But 
as  it  does  not  appear  but  that  it  was  in  his  p^iwer  to  have 
produced  the  original  deed  in  court,  it  was  not  compe- 
tent for  him  to  resort  to  a  copy. 

New  trial  not  to  be  granted. 
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June,  1808. 

Benjamin  Smith  and  Ebenezer  Wilson,  Executors  of 
Seth  Biud,  deceased,  against  Dan  Beach. 

A  corrupt  a-      MOTION  for  a  new  trial. 

greement,    in  . 
which         the 
minds  of  the 

parties  meet.      This  was  an  action  on   a  promissory   note,    executed 

consUtute'^^n-  ^Y  ^^^  defendant,  to  Seih  Bird,  the  plaintiffs'  testator, 
sury.    There- 
fore,     where 

more      than      The  defendant   pleaded   usury,  alleging,  in  the  usual 

lawful  interest  '^  /'  to     &' 

was       reser-  form,  a  Corrupt  agreement. 

▼ed   with    the 
knowledge  of 

bul     wttlumt      O"  t^6  trial,  it  appeared,  that  more  than  lawful  inte- 

thekiiowledge  ^esl  was  reserved  in  the  note;  but  that  the  defendant  did 
of     the     bor-  ,  .  .  r  , 

rower,  it  was  not  know  of  such  reservation,  untd  some  time  after  the 

titnaaVdon*^  ^  note  Was  executed,  and  delivered.  The  plaintiffs  contended 

was  uot  usu-  that,  under  these  circumstances,  the  note  was  not  usuri- 
rions. 

ous.     But  the  court  directed  the  jury,  that  if  they  found 

that  Bird,  the    payte,  knew   of  the    illegal   reservation,- 

at  the   time  of  the  execution    and   delivery,  they    must 

find  the  issue  in  favour  of  the  defendant. 


The  jury  found  a  verdict  for  the  defendant  accordingly; 
whereupon  the  plaintiffs  moved  for  a  new  trial,  which 
motion  was  reserved  for  the  opinion  of  the  nine  judges. 

Gould,  in  support  of  the  motion.  The  statute,  upon 
which  the  defendant's  plea  is  founded,  declares,  that  all 
securities  made  for  the  payment  of  money  lent  M/ion  or 
for  usury,  whereby'  there  shall  be  reserved  above  th« 
rate  of  six  dollars  in  the  hundred,  shall  be  void. (a)  To 
bring  this  case  within  the  statute,  it  must  be  shown<  that 
there  was  a  loan  upon  usury,  as  well  as  a  reservation 
of  more  than  six  fier  cent.     What  is  the  precise  mean- 

(a)  Stat.  Conn.  tit.  170.  s.  2, 
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in^  of  the    term  usury   the  statute  does  not  point  out,    Jane,  isog. 
but  leaves  it  to  be  defined  by  the  common  law.     This  al-       Smith 
ways  speaks  of  usurj'  as  implying  a  contract.     2  Bla.  Com.     gj,'   „ 
454.     4  Bla.  Com.  156.     5  Bac.  Mr.  405.     But  a  contract 
always  supposes  a  mutual   consent  of  the  parties.     In 
this  case,  the  defendant  did  not,  and  could  not,  consent 
to  the   unlawful  reservation,  as   he   did  not   know    that 
such  reservation    was  made.     To  show,  that  the  fiayee 
had   knowledge    of  it,  may   conduce    to  show,    that  he 
acted  fraudulently   in    the  transaction ;   and  such   fraud 
may  be  a  proper    ground  of  relief  in    a  court  of  chan- 
cery. 

If  more  than  legal  interest  had  been  resei'ved  by 
mistake^  it  clearly  would  not  be  usurious.  This  point 
has  been  settled  by  repeated  decisions.  JVcviaon  v. 
Whitley,  Cro.  Car.  501.  Booth  v.  Cook,  Freem.  264.  fil. 
286.  Bush  V.  Buckingham,  2  Vent.  83.  But  why  has 
this  class  of  cases  been  held  not  to  be  within  the  statutes 
against  usury  ?  Because  a  corrufit  agreement  was  wanting. 

So  long  as  there  was  no  corrupt  agreement  between 
the  parties,  the  knowledge  of  the  payee,  or  his  private 
intentions,  can  have  no  effect  in  this  case. 

There  must  be  the  same  corrupt  agreement  to  con- 
stitute a  usurious  reservation  as  a  usurious  taking.  But 
if  one  were  to  take  more  than  lawful  interest  by  force, 
it  will  not  be  contended,  that  he  would  thereby  sub- 
ject himself  to  the  penalties  of  usury. 

It  is  essential  to  the  substance  of  the  plea,  that  it 
allege  guod  corrufite  agreatum  fuit .  Com.  Dig.iii.  Plea- 
der, (2  fT.  23.)  A'eviaon  v.  IVhitley,  Cro.  Cur.  SOI.  This 
form  of  the  plea  may  be  seen  in  Lilly's  Ents  183,  184. 
CUfi.  182.  18S.    JJb.  Plac.  U6.  fit.  71.   Id.  156.  fit,  99. 


Beach. 
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June,  1808,        But  there   is  one  consideration,   which  must  be  de- 
Smtth      cisive.     The  issue   in  this  case  is,  that  it  was  corruptly 
agreed,  isfc.     This  issue  could  not  be  found  for  the  de- 
fendant,   upon    the   facts   stated.     The  direction   of  the 
court  to  the  jury,  therefore,  was  erroneous. 

^.  Smith,  contra. 

The  object  of  the  statute,  as  appears  from  the  very 
title,  was  to  restrain  excessive  bsury.  The  first  section 
prohibits  the  taking  of  more  than  six  /ler  cent,  per  an- 
num for  giving  day  of  payment.  By  the  second  section, 
securities,  in  which  is  inchuied  more  than  at  the  rate  of 
six  fier  cent,  are  declared  to  be  void.  Such  is  the  secu- 
rity in  this  case.  Here  was  a  loan,  a  giving  day  of  pay- 
ment, and  a  reservation  of  more  than  lawful  interest. 
What  more  was  necessary  to  bring  the  case  within  the 
statute  ?  It  is  claimed  by  the  plaintiffs'  counsel,  that  the 
defendant  ought  to  have  knowJi  that  more  than  lawful 
interest  was  reserved.  But  it  is  to  be  remembered,  that 
he  was  the  borrower,  and  that  the  statute  was  made  for 
his  benefit  and  protection,  and  was  designed  to  operate 
exclusively  against  the  lender.  If,  out  of  regard  to  the 
borrower,  the  statute  would  render  void  a  security 
given  "by  him  undtrstandingly  and  voluntarily  for  the 
payment  of  unlawful  interest,  there  can  be  no  reason 
why  a  similar  security,  given  ignorantly  and  undesignedly, 
should  not  be  equally  void.  As  to  the  lender,  no  favour 
ought  to  be  shown  towards  him,  on  account  of  the  bor- 
rower's ignorance.  If  he  understood  the  nature  of  the 
transaction,  it  is  sufficient  at  least  as  against  him. 

The  case  of  Bush  v.  Buckingham,  read  by  the  plain- 
tiffs' counsel,  is  not  applicable  to  the  present  question. 
There  the  plaintiff  did  not  know  of  the  unlawful  reser- 
vati6n.     It  was  not  made  by  his  consent. 


Beach. 
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It  is  said,  there  must   be  a  corrupt  agreement.     By   June,  »808. 

this,  however,  we  are  not  to  understand,  an  agreement      ,, 

'        _  '  o  bMixtt 

which  is  in  itself  immoral,  or  corrupt  inforo  consctentia. 
It  is  in  contemplation  of  law  corrupt,  when  the  statute 
is  violated.  It  was  proper  for  the  court  to  leave  it  to 
the  jury  to  decide,  whether  the  reservation,  which  was 
admitted  to  be  above  the  legal  interest,  was  mide  with 
the  knowledge  and  consent  of  the  plaintiff's'  testator; 
and  if  it  was,  it  follows  that  it  was  by  a  corrupt  agree- 
ment. 

Bt  the  Court,  unanimously.  A  corrupt  agreement 
is  essential  to  constitute  usury;  and  to  form  a  corrupt 
agreement,  as  in  all  other  contracts,  the  minds  of  the 
parties  must  meet.  The  assent  of  Beach  was,  therefore, 
as  essential  to  the  existence  of  a  usurious  agreement 
as  that  of  Bird. 

From  these  premises  it  follows,  as  an  undeniable 
consequence,  that  there  could  be  no  corrupt  agreement 
while  either  of  the  parties  remained  ignorant  of  the 
excessive  reservation;  and  the  jury  ought  to  have  been 
so  instructed. 

New  trial  to  be  granted. 
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June,  1808. 

RoBFRT  Bird,  Henry    M.    B^rd  and    Benjamin   Sa- 
vage agairtHt  Joshua  Hempstead  and  John  1.  Clakk. 

Under      the      MOTION  for  a  new  trial. 

latf  ba-  kmpt 
law     of      the 

UnitedSatex,      The  nature  of  this  action,  whiph  has  twice  been  be- 

a  right  ot"  «c-  _  >  -  .  . 

tion    founded  tore  the  sufireme    court   of  errors,    is   concisely    stated, 

on-  a  tort  did  ^^^  ^^j  g.  p.  293.  Hem/isteaci,  one  of  the  defendants, 
not  pass,     hy  '  t^  ^  '  » 

the     general  haj  jjed  since  the  commencement  of  the  suit.     On  the 

assignment  of 

the  bank- reversal  in  1806,  the  cause  was  remanded  to  the  sufie- 
tn'i'he  assfen'.  ^^°'''  <^°urt  next  thereafter  held  in  J^enV' London  county, 
**^^  where  it  was  again  tried.     On  that  trial,  the  defendant 

In  an  action  offered  to  prove,  that  since  the  first  trial  of  this  cause, 
takinn-and  de-  H^obert  £ird,  one  of  the  plaintiffs,  had  become  bankrupt, 
k  "was  ^  held'  ^"^  ^''^  assigned  his  effects  under  a  commission  of  bank- 
that  the  plain- rupt  duly   issued  in  the  district   of  JVeiv-York.     To  the 

tif;     was     en-  ......  .      . 

liiic!  to  give  admission  of  this   evidence    the  plaintiffs  objected;  and 

in  evidence  a    j  '      ,^  • 

process  111  re-  <-"«'•■     .v..v,.j  »t  ^^J,.. 

jdevin    by     C. 

athiid  p<  i-son,  , 

a  replevin  In  the  progress  of  the  trial,  the  plaintiffs  offered  m 
and*  e7    as  P^idence  the  writ  of  replevin,  and   replevin  bond,  men- 

sureties,    and  tioned    anfe,    vol.   2.  p    294.;  also    a   writ,  process   and 

a      ji'd'jmeiit 

thereon  iti  fa- judgment  in  favour  of  the  defendant,  against  Gurdon  I. 

defendant  and  ^'^^^^^^i  and  his  Sureties,  on  said  bond;  and  then  offered 
to  prove   that  j^  prove,  that  the  plaintiffs  had  indemnified  said  sureties. 

ho.  the   plain-         '  _  *^  _ 

tift'.   had    in-  This  evidence    was   objected  to  by  the  defendant ;  but 

demnified  ,      .         ,    ,         , 

those  sureties  iidmittcd  by  the  court. 

for    the    pur- 
pose of  show- 
ill!;,    that  he      In  the  charge  to  the   jury,  the   court  did  not  instruct 
became  liable    ,  ^i_    .         •  i        •  i  i  •  ,         , 

to  the  defend- '^"^'^j  ^nat    saiu  evidence  was   not  to  be   considered    as 

ant   for    the  piQof  of   sprcial    damage    in    the   case ;  but  instructed 

amount  of  his  »  i  o  » 

eh'iin  afrainst  them,  that  the  right  of  the  plaintiffs  to  recover  depend- 

C;  and    that      ,  ,         .    ,         r 

this  sum  ought  ed  on  the  right  of  property. 

to       be      the 
rule  of  damages. 

The  owner  of  personal  property,  thougk  not  in  possession,  may  maintain  trespass 
asainst  a  stransrtr. 


Clark. 
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The  plaintiffs  obtained  a  verdict.  And  the  defendant  June,  1808. 
moved  for  a  new  trial,  on  the  ground  that  these  decisions  bTrd 
of  the  court,  ■with  regard  to  the  evidence  offered,  and 
their  direction  to  the  jury,  were  erroneous.  This*  mo- 
tion being  reserved  for  the  opinion  of  the  nine  judges, 
was  argued,  at  this  term,  by  Goodrich  and  Dana,  in 
support  of  it,  and  by  Daggett  and  Goddard,  against  it. 

By  the  Court.(c)  The  first  question  arising  in  this 
case,  is,  whether  the  bankruptcy  of  one  of  the  plaintiffs, 
and  the  assignment  of  his  estate,  under  a  commission  of 
bankrupt,  devested  them  of  their  right  of  action.  :By 
the  act  establishing  a  uniform  system  of  bankruptcy, 
it  is  provided,  '*  That  the  commissioners  shall  take  into 
their  possession  all  the  estate,  real  and  personal,  of 
every  nature  and  description,  to  which  the  bankrupt  may 
be  entitled ;  and  that  they  shall  assign  it  to  such  per- 
sons as  the  creditors  shall  choose  their  assignees."  This 
was  aright  of  action  founded  on  a  tort ;  and  did  not  pass, 
by  such  assignment,  to  the  assignees.  They  could  not 
maintain  an  action,  in  their  own  names,  for  such  injury 
done  to  the  estate  of  the  bankrupt.  The  plaintiffs, 
therefore,  were  not  devested  of  their  right  of  action. 

The  material  question  in  the  case  is,  whether  it  was 
competent  for  the  plaintiffs  to  give  in  evidence  the  pro- 
ceedings in  the  replevin,  and  that  they  indemnified  the 
sureties  in  the  bond,  for  the  purpose  of  showing,  that 
they  became  liable  to  the  defendant  for  the  amount  of 
bis  claim  against  Miller;  and  that  this  sum  ought  to  be 
the  rule  of  damages. 

It  is  a  clear  principle,  that  if  one  man  wrongfully,  and 
by  force,  take  from  another  man  his  property,  and  cora- 

/■ 
(a)  BpAiNCRu  and  GniswoLp,  Ji.  bavin;  Tioen   concenicti  m 
•ountel  io  thii  oavte,  fli«l  not  ait. 
Vol.  Ill  N  n 


Gi.ARK. 
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June,  1808.'  pel  him  to  pay  money  to  regain  it,  trespass  will  lie  for 
Bird  ^^^  wrongful  act  of  taking  the  property.  By  a  parity  of 
principle,  if  he  comi>el  him  to  give  security  for  money, 
action  of  trespass  will  lie.  If  one  man  procure  the  estate 
of  another  to  be  wrongfully  attached,  as  the  property  of 
a  third  person,  and  the  owner,  to  regain  it,  pay  or  satisfy 
the  claim  for  which  it  is  attached,  trespass  will   lie. 

The  case  of  Shifi-wick  v.  Blanchard^  6  Term  Refi.  298. 
supports  this  doctrine.  The  defendant,  as  assignee  of 
bankrupt,  ordered  the  goods  of  the  plaintiff  to  be  seized 
and  distrained  for  rent  due  to  the  bankrupt.  The  plain- 
tiff, to  redeem  the  goods,  paid  the  sum  claimed  for  the 
rent,  and  expenses;  but  the  petitioning  creditor's' debt 
having  accrued  after  the  act  of  bankruptcy,  the  com- 
mission of  bankruptcy  was  void;  and  the  plaintiff  brought 
an  action  of  trover  for  the  goods,  which  was  held  to  lie. 
It  is  true,  that  the  question  made  was,  whether  trover 
would  lie ;  and  it  was  taken  for  granted,  that  the  de- 
fendant was  liable  for  such  wrongful  distress.  If  trover 
wduld  lie,  it  clearly  follows  that  tresfiass  would  also  lie. 
In '  England,  a  distress  for  rent  is  in  the  nature  of  a 
legal  process ;  and  if  trespass  will  lie  for  goods  re- 
deemed from  a  wrongful  distress,  it  will  for  goods  re- 
deemed from  ^  wrongful  attachment. 

Hence,  it  follows,  thiat  if,  in  the  case  under  consider- 
ation, the  plaintiffs  had  paid  the  money,  or  given  secu- 
rity to  the  defendant  for  his  debt  against  Miller,  for 
which  the  vessel  was  attached,  in  order  to  regain  pos- 
session of  it,  they  could  have  maintained  trover  or  tres- 
pass against  him  for  such  wrongful  attachment.  The 
procuring  of  the  bond  on  the  replevin,  and  the  indemni- 
fying of  the  sureties  by  the  plaintiffs,  was,  in  effect, 
giving  security  to  the  defendant  for  the  debt  due  to 
him  from  Miller;  for   they  became   liable  to  pay  it.     It 
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was,  therefore,  the  same  thing  in  judgment  of  law,  as  if    June,  1808. 
they  had  paid  him  the  money.  Bird 


It  is  said,  that  the  plaintiffs  are  estopped  by  the  aver- 
ments in  the  replevin  from  saying,  tliat  this  vessel  was 
not  the  property  of  Miller;  that  these  facts  ought  not  to 
be  given  in  evidence  as  a  basis  for  the  recovery  of  da« 
mages;  and  that  it  is  improper  and  dangerous  to  permit , 
the  action  of  replevin  to  be  used  for  such  purposes. 

;•    ■J.!i..r:  .       >    • 

In  the  writ  of  replevin,  there  is  no  apKnoiwledgment 
by  the  plaintiffs,  that  the  property  of  the  vessel  was  in 
Miller.  They  are  not  parties  to  the  record.  The  only 
act  done  by  them  is  to  procure  the  bond  on  the  writ, 
and  indemnify  the  bondsmen;  and  this  cannot  estop 
them  from  saying  the  vessel  was  their  property,  any 
more  than  if  Miller  had  procured  the  vessel  to  have  been 
replevied  without  their  knowledge.  In  all  cases  where 
money  is  paid  to  redeem  goods  wrongfully  taken,  attach- 
ed, or  distrained,  it  is  competent  for  the  party  to  prove, 
that  the  money  was  paid  to  redeem  the  goods  from  a 
wrongful  taking;  and  that  it  was  not  a  voluntary  pay- 
ment of  an  acknowledged  claim.  There  is  no  more 
impropriety,  or  inconsistency,  in  admitting  the  plaintiffs 
in  this  case  to  show,  that  the  proceedings  in  replevin 
were  for  the  purpose  of  redeeming  property  wrong- 
fully attached,  than  there  is  to  admit  a  party  to  prove 
the  payment  of  moneyi  or  the  giving  of  a  note,  for  that 
purpose. 

Nor  does  it  appear  that  any  inconvenience  can  result 
from  such  practice.  Where  the  title  to  goods  is  con- 
tested, and  they  are  attached  for  the  debt  of  one,  and 
claimed  to  be  the  property  of  another,  there  is  no  legal 
process,  by  which  such  claimant  can  regain  possession  : 
for  replevin  can  be  maintained  only  in  the  name  of  the 
defendant  in  the  suit.    The  only  legal  remedy,  |n  the 


Clark., 
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June,  180S.   name  of  the  owner,  is  by  action   of  trespass,  or  trover ; 
UiKD        which  leaves   the  property  in  the  possession  of  the  offi- 

Clakk  ^^^  attaching  it;  and  it  may  be  held  in  the  custody  of 
the  law,  till  the  final  trial  of  the  suit  on  which  it  is  at- 
tached But,  if  it  is  permitted  that  the  claimant 
(where  the  defendant  in  the  suit  on  which  the  goods  are 
attached  consents)  may,  by  replevin  in  his  name,  regain 
the  goods,  all  the  damage  that  arises  from  the  deten- 
tion is  avoided.  No  case  can  exhibit  this  advantage  in 
a  more  striking  manner,  than  that  under  consideration. 
Clark,  to  secure  a  debt  of  ten  thousand  dollars,  due 
from  Miller,  attached  a  vessel  and  cargo  ready  to  sail, 
•worth  thirty  thousand  dollars,  which  was  the  property 
of  Bird,  Savage  isi"  Co.  If  this  vessel  had  not 
been  replevied  by  them,  in  the  name  of  Miller,  then 
Clark  would  have  been  liable  for  the  value  of  the  pro- 
perty, as  well  as  damages  for  defeating  the  voyage ; 
but  by  admitting  the  replevin,  he  will  recover  on  the 
replevin  bond  the  whole  sum  recovered  against  him  in 
this  action;  so  that  he  can  try  the  question,  whether  the 
property  of  the  vessel  was  in  Miller,  without  any  ex- 
pense, save  that  of  the  cost  of  trial.  For  the  proceed- 
ings in  replevin  are  not  admitted  as  a  basis  on  which  to 
recover  damages,  but  to  limit  the  e  xtent,  where  the 
value  of  the  property  is  more  than  the  amount  of  the 
debt,  for  which  it  is  attached.  But,  if  the  value  of  the 
property  be  less  than  the  debt  demanded,  then  the  de- 
fendant will  be  entitled  to  recover  the  value  only ;  and 
the  replevin  is  given  in  evidence  merely  for  the  purpose 
of  showing,  that  the  plaintiflF  has  regained  his  property 
in  such  manner  as  does  not  excuse  the  defendant  from 
the  injury  done  him  by  the  wrongful  attachment. 

If  the  plaintiffs,  instead  of  replevying  the  vessel,  had 
given  a  receipt  to  the  officer,  with  an  engagement  to 
have  It  forthcoming  on  the  execution  when  demanded, 
and  then  had  taken  the  possession  again,  it  is  evident,  that 


SUPREME  COURT  OF  ERRORS.  27T 


in  an  action  of  trespass  for  taking  the  vessel,  they  might   J«ne^808. 
have  proved  this  fact,  in  order  to  show  that  they  did  not       Bird 
regain  their  property  in  such    manner  as  to  excuse  the      Clark. 
defendant  from  the  trespass.     There   can  be  no  differ- 
ence  in    principle,  between    the   proceeding  to   regain 
one's  property,  and  the  process  by  replevin. 

Another  ground  of  the  present  motion  is,  that  the 
court  directed  the  jury,  that  it  was  a  question  of  pro- 
perty only.  The  defendant  urged,  that  the  plaintiffs  had 
only  a  mortgaged  right  to  the  vessel,  and  was  not  in 
actual  possession;  and,  therefore,  if  he  had  the  pro- 
perty, he  could  not  maintain  trespass,  but  trover  only, 
on  the  principle  laid  down  by  Lord  Kenyan.,  in  Ward  v. 
Macauley^  4  Term  Rep.  489.  that  trespass  is  founded  on 
possession,  and  trover  on  property;  that  where  the  plain- 
tiff has  not  the  possession,  he  cannot  maintain  trespass, 
but  must  bring  trover.  But  Lord  Kenyan  afterwards  re- 
tracted this  doctrine  in  Gordon  v.  Harper^  7  Term  Reji. 
9.  The  true  principle  is  laid  down  by  IVilliama,  in  his 
notes  to  Saunders's  Refiorta.  Note  (l)  to  Wilbraham  v. 
Snow,  2  Wma.  Saund.  47.  a.  In  order  to  maintain  trover, 
it  is  necessary,  that  the  plaintiff  should  have  either  a 
special  or  absolute  property  in  the  goods  which  are  the 
subject  of  the  action.  He  who  has  the  absolute  or  gene- 
ral property,  may  support  this  action,  though  he  had 
never  had  the  actual  possession;  for  it  is  a  rule  of  law, 
that  the  property  of  personal  chattels  draws  to  it  the 
possession,  so  that  the  owner  may  bring  either  trespass, 
or  trover,  at  his  election,  against  a  stranger  who  takes 
them  away. 

It  appears,  that  the  ship  in  question,  for  a  valuable 
consideration,  was  assigned  by  ARller  to  the  plaintiffs, 
by  an  instrument  in  the  nature  of  a  bottomry  bond, 
granting  them  the  exclusive  right  to  her  during  a  voyage 
from    J^Texv-York  to  J^cvt- London .^  and  thence  to  London. 
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June,  1808.    The  plaintifTs  had  a  right  of  possession,  if  they  had  a 
Regula     right  of  property  ;  and,  of  course,  their  right  to  recover 
Genebales.  depended  on  the  question  of  property. 

New  trial  not  to  be  granted. 


REGULA  GENERALES. 

1.  IN  all  cases  before  the  superior  court,  where  the  de- 
fendant pleads  the  general  issue,  and  intends  to  rely 
upon  a  defence,  which,  by  the  rules  of  the  common 
law,  ought  to  have  been  spread  upon  the  record,  by  spe- 
cial pleadings ;  and  in  all  cases  founded  uppn  an  express 
contract,  where  the  defence  proceeds  upon  the  ground 
of  the  existence  in  fact  of  the  contract  between  the  par- 
ties, but  attempts  to  avoid  the  effect  of  it,  by  matter 
arising  at  the  time  of  entering  into  the  contract,  or  sub- 
sequent thereto,  he  shall  give  notice  in  writing  of  such 
his  intention,  at  the  time  when  by  the  rule  of  the  court, 
he  is  bound  to  plead,  and  state  therein  the  ground  of 
his  defence;  from  which  defence,  so  notified,  the  de- 
fendant shall  not  be  at  liberty  to  depart,  on  the  trial, 
and  insist  upon  another  defence.  This  notice,  however, 
shall  not  be  construed  to  admit,  as  special  pleadings 
would  do,  the  truth  of  the  facts  alleged  in  the  plaintiff's 
declaration. 

2.  All  motions,  and  other  matters,  reserved,  on  the 
circuits,  for  argument  before  the  nine  judges,  shall  be 
entered  in  the  docket  of  the  sufireme  court  of  errors^ 
at  the  next  succeeding  term,  before  the  second  opening 
of  the  court. 
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Rhinelander,  HARTSnoRNE  and  others  against  Pklrg    September, 
P.  Sanford  and  others.  1 


BRISTOL    moved  ore  tenut  (or  the  appointment  of  a  A  motion  for 
guardian   to  Peleg  P.    Sanford^  one    of  the  defendants,  ^l^^ "''of '"a 

who  was  a  minor.  pardiantoan 

mranl    party, 

must      be    in 

Livingston,  J.     This   motion  is  too  loose.     When-  ^'''i'"!?.    «nrf 

must  state  the 

ever   there  is    an  application  for  the  appointment  of  a  name  of  the 

..  ...  ,      ,  ...      pei-son      pro- 

guardian,  even  firo  hac  vtce^  it  must  be  by  a  petition  in  posed,  and  his 
writing,  therein  naming  the  person  proposed,  and  sta-  ^plijj^njg^*'  ** 
ting  his  consent  to  be  appointed. 

Motion  denied. 
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September, 
1808. 


Nathan  Smith  against  Jacob  Barker. 


An    affidavit    GODDARD,  in  support  of  a  motion  for  the  continuance 
in  support  of  q£  jj^jg    cji^se,    read  an    affidavit  of  the   absence    of  a 

a    motion    to      _  •" 

jmt  oif  a  cause  witness, 
for    the      ab- 
sence     of     a 

witness,   can-      Daggett,  contra,  contended,  that  there  had  been  neg- 
plained   by     ligence  in  procuring  the  attendance  of  the  witness. 

jnatters      €X- 
trinsie. 

Goddard   was  about  to  make  some  remarks  in  expla- 
nation; when  he  was  interrupted  by 


Livingston,  J.  When  an  affidavit  is  relied  upon,  the 
court  will  not  go  out  of  it.  I  shall,  therefore,  decline 
hearing  any  ore  tenus  explanation. 

The  name  of  the  witness  must  always  be  disclosed 
in  the  affidavit,  unless  there  are  circunistances  to  show 
that  the  party,  without  any  fault  of  his,  was  unable  to 
learn  his  name. 

Hereafter,  when  a  cause  is  ready  for  trial,  no  applica- 
tion for  a  continuance  will  be  successful,  unless  upon 
an  affidavit  conformable  to  the  Englia/i  practice.  His 
honour  remarked  upon  the  inconveniences  of  putting  off 
a  cause  ready  for  trial,  in  this  court ;  and  said,  the  En- 
glis/i  courts,  and  the  courts  in  those  states  which  follow 
the  English  practice,  were  growing  more  strict  upon 
this  subject. 
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September, 
18U8. 


fisNJAMiN  BissELL   and  others  against  Elihu  Horton. 


THIS  was  an  action  of  ejectment  for  lands  in  Hebron^  Tn  an  action  of 
in  the  state  of  Connecticut^  alhging  that  the  defendant  [^|^,,g"i^,"  t^g„. 
ousted  the  plaintiffs  of  the  demanded  premises  eighteen  '"ecUatt,     of 

•^  .  winch  the  de- 

xnonths  before  the  commencement  of  the  action,  and  had  fendsnt    had 

,  .  .  disseised     tlie 

ever  since  remanied  in  possession.  plaintiffs      is 

months       be- 

Dana  and  Gilbert,  of  counsel  for  the  defendant,  tinued  in  j>os- 
moved  to    erase    this   cause   from    the    docket,    on   the  sessicnjpart  ot 

the     plaintins 

ground,  that   from  the  description  of  the  parties,  it  did  were         de- 

scribed  AS  citi~ 

not  appear  to  be  within  the  jurisdiction  of  the  court.  The  z^ns  of  Ver- 
plaintiffs  were  described  thus:  ''Benjamin  Biasell,  late  ^,°'St?"jl,['"Jf 
of    Hebron^  in   the    county   of  Tolland,   in  the  state   of  ('nnnf<tinit, 

and  the  defen- 
Connecticutf  now  of  Saint- John abury,    in  the  coujity    of  dant  was  de- 

Caledonia,  in  the  state  of  Vermont,  a  citizen  of  the  state  c^^izen    ''of  " 

of  Vermont,  Mel  Biaaell,  Hezekiah  Biaaell,  Elijah  Houae.  '^'tru>york, 

_  dwelling       m 

Francia  JVorfn,  John   Thomfiaon    Peter  a,  of  said  Hebron^  Cumifcticvt; 

and  Jisa  IVilley,  late   of  said  Hebron,  now    of  Ellington,  |,ii,i„tiflrs'v,t.pe 

in  the  county  of  Tolland    aforesaid,  citizens  of  the  state  "."^ '"'zyn* of 
'  rfimont,  i>or 

of  Connecticut"     The  defendant    was   described   as  fol-  die  defendant 
lows:    "  Elihu    Horton,  of  Greenjield,  in    the   county  of  Wirw  York, 
Saratoga,  in  the   slate  of  JSTew-York,  a   citizen   of  the  *oJsi'ilution*'* 

state  of  J^'eiv-York,  now  dwelling  in  said  Hebron."     To  and  laws  ofihe 
.....  ,  .  Uriittil  Stalest 

support  the  jurisdiction,  it  ought  to  appear,  either  that  and  that  the 
the  plaintiffs  are  citizens  of  Vermont^  and  the  defendant  fo"e,*^'wIs"iyot 

a  citizen  of  Connecticut,  or  that  the  plaintiffs  are  citizens  *;''•)'". ihe  ju- 
risdiction    ot 
of  Connecticut,  and  the  defendant  a  citizen  of  Atw- ForA-.  this  court. 

The  first  part  of  the  alternative  is  not  true  ;  for  all  the 
plaintiffs,  except  one,  are  described  as  residing  in  Con- 
necticut,  and  are  averred  to  be  citizens  of  Connecticut. 
The  second  part  of  the  alternative  is  equally  ground- 
less ;  for  it  is  averred,  that  the  defendant  is  now  dwell> 
tng  in  Hebron,  in  this  state. 
Vot.  in.  Oo 


282  CASES  DETERMINED  IN  THE 

September,       J-   T.    Peters^  contra,  insisted,  that  as  the  defendant 

1 808  •  • 

\        was  expressly  averred  to  be  a  citizen  of  N'ev}-  Yorky  he 

BissELL  must  be  so  considered,  notwithstanding  his  residence  in 
HoRTON.  Hebron  at  the  time  of  commencing  the  suit.  He  misht 
be  transiently  dwelling  there,  without  any  dt-termina- 
tion  to  remain  there  permanently.  It  will  be  admitted, 
that  he  is  still  a  citizen  of  JS/tiv-  York,  unless  he  has  be- 
come a  citizen  of  Connecticut;  but  a  transient  residence 
here  will  not  make  him  such.  The  word  "  citizen,'* 
within  the  intent  and  meaning  of  the  constitution  and 
laws  of  the  United  States,  in  regard  to  this  subject,  has 
reference  to  such  persons  only  as  have  the  rights  of 
freemen,  and  are  eligible  to  civil  offices,  within  the  dis- 
trict where  they  dwell.  But  it  does  not  appear,  that  the 
defendant  has  any  such  rights  and  qualifications  in  this 
state. 

Livingston,  J.  The  rights  of  suffrage  and  eligibili- 
ty  to  office  are  of  no  weight  in  the  decision  of  this  point: 
it  is  to  be  determined  on  other  grounds.  The  plaintiffs 
are  partly  in  Vermont,  and  partly  in  Connecticut.  They 
are  not,  therefore,  citizens  of  Vermont  within  the  con- 
stitution and  laws  of  the  United  States.  With  regard 
to  the  defendant,  it  is  admitted,  that  he  now  resides  in 
Connecticut,  and  has  resided  here  during  the  time  in 
whiih  he  has  been  in  possession  of  the  demanded  pre- 
mises ;  which  clearly  evinces  a  determination  in  him  to 
remain  here  permanently. 

Per  Curiam,  Let  the  cause  be  erased  from  the  docket). 
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Septtmber, 

1 8118. 


United  States  against  Joseph  Porter. 


THIS  was  an  indictment  charging,  "  That  before,  on,  pj,r^''^g7ate* 

and  ever  since  the  first  day  of  February  last,  the  public  a  contract, 

'  which,     from 

highway  from  the  city  of  M-w-  York,  on  the  road  through  evidence    ex- 

Danbury,  Litchfield^  and   Farmington^  and    from  thence  ^pj^'i  "^  appears 

to  Hartford,  by  force  of  the  several  acts  of  the  congress  ^"  ^'*)^  '^'^f 
•^  '  ''in  writing,  he 

of    the    United  States   relating  to   post-offices   and   post-  must     eitlicr 

.  ,  .      .,■  •  ■    1     •  X  c      priMluce  it,  or 

roads,  was  made,  and  still  is,  a  post-road  designated  tor  show  that  it  is 

the    transportation    of  the   public  mails  of  the    United  "^^g/jo  ^^ 

States;  and  during  all  the  period  from  and  after  the  first  duce  it;  other- 

°,  '  ,  wise,  no  proot 

day  of  December,  in  the  year  1806,  until  the  first  day  of  of  its  execu- 
Mprti,  in  the  year  1807,  certain  persons  were,  m  virtue  ^^^^^  y,\\\  be 
of  the   provisions  of  the   said   several  acts  of  the   said  '■^•''^'v**^- 
congress  of  the  United  States,  authorized,  employed  and  An  allegation 
bound  by  contracts   lawfully  made  by  and  with  the  post-  ment,    which 

master-general  of  the    United    States,  to    transport    and  »s  not  imperti- 
°  .  '1-  nent    or      fo- 

carry  the  said  public  mails  of  the  United  States  from  the  »«^'g'>  to    ^hc 
•»•         r*j>T>->  •         •  /..,«  .-.  cause,      must 

said  city  of  Jvew-York  to  the  city  of  Hartford,  and  from  be    proved, 
thence   back    to   said   city  of  Aew-Foryt,  on   the   route  jJl^JJfil),* ''|^ 
through    Danbury,   Litchfield,  and    Farmington ;  that   on  ^^^  **™®   °^ 

...  ~  -     -  fence      iiiiji'it 

the  thirty-first  day  01  January  now  lust  past,  in  a  cer-  be  supported 
tain  four-wheeled  carriage,  for  that  purpose  provided,  allc^Uon!"  ' 
and  drawn  by  four  horses,  they,  the  said  persons  so  as 
aforesaid  by  the  said  postmaster-general  authorized  and 
employed,  were,  in  compliance  with  and  fulfilment  of 
their  said  engagements,  transpoiiing  a  public  mail  of 
the  United  States  from  the  city  of  M-w-York  to  said 
city  of  Hartford,  one  Isaac  Kellogg,  a  mail- carrier,  law- 
fully employed,  and  sworn  to  a  faithful  discharge  of  his 
said  duty  as  such,  as  the  laws  of  the  said  United  States 
require,  then  having  the  care  and  charge  of  the  said 
mail,  carriage  and  horses,  so  as  aforesaid  used  and  cm- 
ployed  in  the  transportation  of  said  public  mail :  that  at 
Farmington    aforesaid,  on  the  3 1  si  of  January,  and   1  st 


Porter. 
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September,    of  February^  now   last  past»  Joseph  Porter  of  Farming- 

ton  aforesaid,  bein^  not  ignorant  of,  but   well  knowing, 

United      ^11  the  facts  herein  before  stated,  with  intent  unlawfully 
States  ' 

and  wilfully   to    obstruct,   retard,  hinder   and    stop   the 

passage   of  said    public  mail  of  the  United   States,  then 
and  there,  with  force  and  arms,  did  seize  and  stop  said 
horses,  and   carriage  in   which  said  mail  was   then  de- 
posited ;  and    with   like   force   and   arms,   violence    and 
strong  hand,  did  seize  the  said  Isaac  Kellogg,  then  having 
the  care  and  charge  of  said  public- mail,  transported  as 
aforesaid,  and  then    in    the   act    of  driving   and  guiding 
said  horses,  and  transporting    said  mail    in    the   public 
highway,  and  on  said  post-road,  on  the  route  aforesaid; 
and  said  driver,  horses   and  carriage,  with   said    public 
mail,  did  stop,    and  forcibly   drag  said  mail-carrier  from 
said  carriage,  and  then,   at   Farmington    aforesaid,  him 
the  said  mail-carrier,  with  said  public  mail  of  the  United 
States,  and  horses  and  carriage  used  in  transporting  the 
same,  did  knowingly  and  wilfully  obstruct,  stop,  and  de- 
tain, for  a  long  time,  to  wit?  for  the  space  of  more  than 
filteen  hours ;  contrary  to  the    form,  force,  and  effect  of 
the   act    of   the  congress  of  the  United   Slates,  in  such 
case  made,  and   then  in  force,   entitled   an  act   to   esta- 
blish the  post-office  of  the  United  States."     {^Stut.   U,  S, 
vol.  4.  p.  505.] 

The  defendant  pleaded  not  guilty. 

The  District  Attorney  offered  a  witness  to  prove  the 
contract  with  the  postmaster-general  for  the  transporta- 
tion of  the  mail,  stated  in  the  indictment.  He  was 
sworn,  and  was  about  to  testify  to  the  terms  of  the  con- 
tract, when 

Livingston,  J.  hiquired,  if  it  was  in  writing  ? 

The  witness  answered,  yes. 
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Daggett^  for    the   defendant,    objected  to    any   parol  ^^^|f^^^'** 

evidence  of  this  contracti  insisting  that   the   writing  it-        

ir  L  L  1         J  Unite© 

selt  ought  to  be  produced.  States 


The  District  Attorney  said,  it  was  in  the  hands  of 
one  Elyy  of  ■N't-w-York.,  who  refused  to  give  it  up;  and 
tve  could  not  compel  him  to  produce  it. 

Livings  I  ON,  J.  said,  Mr.  Attorney  had  shown,  that  it 
could  be  produced;  he  had  named  the  person  who  had 
it,  and  stated  where  he  lived.  Mr.  Attorney  ought  to 
have  compelled  Ely  to  attend,  and  produce  the  contract. 
Nothing  is  clearer  than  that  proof  of  the  contents  of  a 
writing  cannot  be  received,  unless  it  be  shown  that  it 
could  not  be  produced. 

Per  Curiam.    The  evidence  offered  is  inadmissible. 

IVolcotty  for  the  prosecution.  We  shall  take  this 
gcound,  that  the  allegation  in  the  indictment  of  a  con- 
tract with  the  postmaster-general  is  mere  surplusage ; 
and,  consequently,  that  no  proof  of  it  is  necessary.  The 
words  of  the  statute  are  "  That  if  any  person  shall 
knowingly  and  wilfully  obstruct  or  retard  the  pas- 
sage of  the  mail,  or  of  any  driver  or  carrier,  or  of 
any  horse  or  carriage  carrying  the  same,  he  shall, 
up«n  conviction,  for  every  such  offence,  pay  a  fine,"  &c. 
[Section  3.  Slat.  U.  S.  vol.  4.  p.  506.]  That  the  mail 
should  be  carried  in  pursuance  of  a  contract  with  the 
postmaster-general  is  a  qualification  not  found  in  the 
statute.  The  mail  is,  in  fact,  carried  on  some  of  the 
most  important  routes  in  the  United  States,  without  any 
pievious  contract.  It  is  so  carried  between  Baltimore 
and  Philadrlfi/ira,  and  between  the  city  cf  Was/nngion 
and  JVewOrlcanti.  There  cannot  be  a  doubt,  whether  if 
the  mail  be  obstructed  on  these  routes,  the  penalty  shall 
accrue.     If  wc  prove  all  that  is  necessary  to  subject  the 


Porter. 
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September,    defendant,  there  must  be  a  verdict  against  him,  whether 
^'"**-        other  niatiers  stated  in  the   indictment    be  proved,    or 

UXITED       iliot. 
SxATtB 

V  , 

Porter.  Daggett^  in  reply.  This  allegation  is  not  impertinent 
matter;  it  is,  m  no  sense, ybrrt^n  to  the  cause.  The  ob- 
struction, contempK>ted  by  the  statute,  is  of  a  mail  car- 
ried by  the  direction,  and  under  the  authority,  of  the 
postmaster-general.  The  indictment  sets  forth  the 
manner,  in  which  such  direction  was  given,  in  which 
such  authority  was  derived.  Now,  though  this  allega- 
tion be  more  particular  than  it  was  necessary  it  should 
be,  yet  having  been  made,  it  must  be  proved.  This  is 
the  rule  even  in  civil  cases.  Briscow  v.  Wright^  Doug. 
665.     it  applies  more  strictly  in  criminal  qases. 

Edwards,  J.  was  of  opinion,  that  no  prosecution  for 
obstructing  the  passage  of  the  mail  could  be  supported, 
without  showing  a  written  contract  with  the  postmaster- 
general. 

Livingston,  J.  inclined  to  think,  that  an  indictment 
might  be  so  framed  as  to  subject  the  defendant,  without 
proof  of  a  written  contract ;  yet  as  this  indictment  states 
a  contract,  which  is  not  impertinent  or  foreign  to  the 
cause,  he  was  clearly  of  opinion  that  it  ought  to  be 
proved.  The  court  will  be  more  strict,  he  added,  in  re- 
quiring proof  of  the  matters  alleged  in  a  criminal  than 
in  a  civil  case. 

The  District  Attorney  rose,  and  said  he  would  enter 
a,  nolle  prosequi. 

Livingston,  J.  observed,  that  the  defendant  was  en- 
titled to  a  verdict  of  acquittal,  if  he  wished  it. 

The  defendant's  counsel  said,  he  wished  Jbr  a  verdict. 
1 
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Livings roN,  J.    then  addressed   the    jury  thus:    No  September, 

evidence  at  all  being   adduced  against  the  defendant,  it        ; 

will  be  your  duty,  without  leaving  your  seats,  to  find  a     ^^^  [Jg 
verdict  of  not  guilty.  v. 

PORTBR? 

The  jury  immediately  found  a  verdict  accordingly. 

The   District   Attorney  and  Wolcotty  for  the  prosecu- 
tion. 

-v 

Goodrich^  Daggett  and  Dtvight^  for  the  defendant. 


TiMOTHT  Lester  against  Frederick  Stanley. 


AFTER  this   case  had  been  committed  to  the  jury,  If   the   jury 

separate  atler 

and  they  were  about  to  retire,  Livingston,  J.  remarked,  a  case  k  coin- 
that  he  understood  it  had  sometimes  been  the  practice  ^^^^  and  bc*- 
with  juries  in  this  state  to  separate  while  they  had  a '"•■'^''''^yj'^^*^ 
case  under  consideration.     The  rule  of  the  common  law  vei-uict     and 

•  ,       ,  ,  afterwanls  re- 

requires  them  to  be  kept  together  until  they  have  turn  a  verdict, 
agreed  on  a  verdict ;  and  on  looking  at  the  statute,  we  '^^j,i*J. 
do  not  perceive  that  that  varies  it.  The  statute,  indeed, 
appears  to  have  been  made  in  affirmance  of  the  common 
law.  The  words  are  explicit:  "And  when  the  court 
have  committed  any  case  to  the  consideration  of  the 
jury,  the  jury  shall  be  confined,  under  the  custody  of 
an  officer  appointed  by  the  court,  until  they  are  agreed 
on  a  verdict."(o)  If  they  separate  before,  and  after- 
wards return  a  verdict,  it  will   be  set  aside. 

(o)  Tit.  6.  ch.  1.  1.  11.  This  clause  was  paised  as  early,  at  least,  as 
17<H2;  Tor  it  appears  in  the  edition  of  the  statutes  publislird  thai  year, 
and  has  nut  since  undergone  the  sli^test  variation.  The  courtt,  for 
many  years  afterwards,  were  a«tute  to  enforce  a  compliance  with  »hc 
■njunotiun  it  coDtaiiis.     lu  the  case  uf  Vi/l»ian  J^tcoLU  v.  Joseph  Ifjri- 
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September      ^"^»  ''c'^re  the  miperior  court  in   Hartford  county,   September  terre, 

1808.  1711,  the  parties  having. been   heard,  and   the  issue   committed  to   the 

I  po^ „  j"''y>  if   ^^^  evening,  Richard   Skinner,  a  constable  and  officer  of   the 

V.  court,  was  charged  to  go  out  with  them,  and  attend   them  under  their 

Stawley.  confinement,  until  they  should  have  agreed  on  their  verdict.  The 
court  then  a<ijourned  Until  the  next  morning  ;  when  the  officer  came 
into  court,  and  gave  inforniation,  that  the  jury,  on  the  preceding  eve- 
ning, before  they  had  agi-eed  on  any  verdict,  broke  loose  fi-ora  their 
confinement,  or,  in  other  words,  went  out  of  the  rf)om  to  which  he  had 
conducted  them,  each  one  where  he  pleased  Upon  which,  the  officer 
was  ordered  to  command  their  attendance  in  court  forthwith.  They 
accordingly  appeared,  acknowledged  the  fact,  and  offered  their  several 
excuses.  Som^^  of  them  said,  they  thought  it  their  duty  to  stay  until 
they  were  agreed,  and  were  willing  to  do  so,  but  their  fellows  left 
them  Others  alleged  the  carelessness  of  the  officer  as  a  palliation  of 
their  offence.  The  result  was  as  follows,  which  1  choose  to  give  ia  the 
■words  of  the  record : 

"  The  court  having  considered  this  matter,  the  disorder  of  the  jury 
in  the  liberty  they  have  taken  to  scatter  and  disperse  before  they  had 
agreed  on  any  verdict,  -which  is  directly  contrary  to  the  law,  and  a  great 
prejudice  to  the  administration  oj  justice  m  wu7iy  uspects,  are  unani- 
mously of  opinion  not  to  receive  any  verdict  made  after  the  separation, 
either  while  they  are  so  separate,  or  whensoever  they  can  convene 
again.  It  is,  therefore,  resolved,  that  the  money  they  received  of  the 
plaintiff  be  neturned  to  the  plaintiff;  which  was  accordingly  done  in 
court.  And  resolved,  that  this  action  be  continued  to  the  next  superior 
court  to  be  holden  in  Hartford,  the  third  Tiiesduy  in  Maroh  next, 
where  it  shall  have  a  trial"  K. 
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September, 
1808. 


Grant  Cottle  agairut  Stephen  Payne. 


THIS  was  an  action  of  debt  on  bond,  dated  the  17th  The  conclition 

of  a  bond   be- 
©f  J/iril^   1780;   the  condition  of  which  was,- that  Payne  i„g   thai  the 

should  carry  on   the  business  of  distilling  brandy  from  gi^ouid ""carry 

cider,  and  should  continue  to  do  so  for  seven  years  and  »"  the    busi- 
ness      of  (llS- 

three  months  from  the  date  of  the  bond,  and  should  tilling  cider 
keep  an  exact  account,  during  that  term,  of  all  brandy  g^ven^  years 
or  other  spirits    distilled    from  cider  by  him,  or  on  his  """^  ,     ^^^^ 

'^  .        '  months,     and 

account,  and  should  deliver  to    Cot}le^   when  demanded,  keep  an  exact 

,  r     II  I    i_  1  1  •   •  !•       account  of  the 

one  tenth  part  ot  all  such  brandy  or  other  spirits  dis-  quantity  dis- 
tilled from  cider,  free  from  expenses.     The  declaration  J.'"^''«  an'tiJe- 

,  hver    to    the 

aTcrred  that  Payne  did  carry  on  the  business  for  the  ulaintiff,  when 
term^bove  specified,  but  kept  no  account,  and  had  de-  one  tei.th  part 
livered  no    brandy   or  other  spirits      A  special  demand  ^'"■•■^■<'''    ."""' 

^  *^  *^  It    appearing, 

was  alleged  on  the  20th  of  June^  1 806.     The  action  was  that  the   de- 

.  ,  1       r    r  fendant       did 

commenced  on  the  10th  of  June^  1807.  can)  on  said 

business,    but 

kept    no    ac- 

The  defendant  pleaded  full  fiayment.     This  plea  was  count  and  de- 

,  ,  .  •    •        ,     1  '  livered        no- 

traversed,  and  issue  joined  thereon.  thing  to  the 

plaiiiii^;        it 
was  held,  that 

The  counsel  for  the  defendant  stated,  that  they  should  ^»>«  .  l»>«'"'t«ff 

'  could  have  no 

rely  upon  the  lapse  of  time  in  support  of  the  plea.     By  right  of  action 
our  statute  of  limitations,  no  action  can  be  sustained  on  „„tii  ti,e  end 
any  bond,  bill,  or  note,  for  the  payment   of  money  only,  ^^^^'^  '"■«»• 
unless   brought    within   seventeen  years;(a)   but  as  this     Payment  of 

,         ,  •  r         1  r  r  •  ..  a  bond  will  not 

bond  was  given  lor  tlie  perlormance  of  certain  collate-  be  presumed 
ral  acts,  the  statute  does  not  attach  upon  it.     The  length  ["'"*  ''^*|).  "^ 

within  M 

•horter  period  than  twentj  years. 

But  where  the  demand  in  a  stale  nue,  the  plaintiff*  will  be  held  to  strict  proof  of  the 
amount  of  damages,  which  he  is  entitled  to  recover. 

The  court,  in  the  exercise  of  their  discretion,  will  not  Ux  co«u  against  a  prevailing 
pUintifT,  except  where  he  must  hare  known  that  he  was  not  entiUed  to  recover  5(xl 
dollars. 

f/i)  Slat.  Conn.  tit.  101.  e.  I.  s.  3 
V*!..  Ill  V  p 
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September,    of  time  in  this  case  is  such,  that  payment  is  to  be  pre- 

;        sumed  at  common  law. 

Coixr.E 

V. 

Pavne.  The  counsel  for  the  plaintiff  then  introduced  proof  of 

the  situation  and  circumstances  of  the  parties  to  repel 
the  presumption  arising  from  lapse  of  time.  It  appear- 
ed, that  the  plaintiff  was  a  poor  man  ;  that  soon  after  the 
execution  of  the  bond,  he  went  out  of  the  state,  and 
was  absent  several  years  ;  that  when  he  returned,  the 
defendant  did  not  know  him,  at  first,  though  on  hearing 
his  name,  he  recollected  him.  The  defendant  was  a 
man  of  large  property.  A  special  demand  was  proved 
as  stated  in  the  declaration. 

As  to  the  amount  of  damages,  it  was  proved,  that  the 
defendant  had  carried  on  the  business  of  distilling  cider 
brandy  for  several  years;  but  no  specific  quantity  was 
proved  to  have  been  distilled,  except  in  one  year.  It 
was  shown,  on  the  other  hand,  that  during  some  part  of 
the  period  in  question,  there  was  no  cider  to  be  had. 

T.  S.  Williams  and  Trumbull^  for  the  plaintiff,  con- 
tended, 

1 .  That  to  raise  the  presumption  that  a  bond  has  been 
paid,  there  must  be  a  lapse  of  the  full  period  of  twenty 
years  from  its  becoming  forfeited,  unless  there  be  other 
circumstances  which  do  not  appear  in  this  case.  Colsell 
et  al.  V.  Budd  et  al.   1  Camfib,  27. 

2.  That  this  bond  did  not  become  forfeited  until  tl)C 
expiration  of  seven  years  and  three  months  from  the 
date;  and  from  that  time  until  the  demand  was  less  than 
nineteen  years,  and  less  than  twenty  years  until  the 
commencement  of  the  action. 

3-  That  the  lapse  of  even  twenty  years  affords  only  a 
presumption   of  payment,  that  may  be  repelled  \  which, 
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COI ILE 
V. 

Fayke. 


ia  this  case,  has  been  done,  by  showing  the  plaintiiFs  ab-    September, 
sence  from   the   state,  and  his   inability,  from  that  cir- 
cumstance, and  his  poverty,  to  institute  and  carry  on  a 
suit.     Very  slight  evidence  is  sufficient  for  this  purpose. 
Peake'a  Ev.  25.  3d  Lond.  edit. 

Daggett  and  Goddard^  for  the  defendant,  contended, 

1.  That  in  England^  the  period  of  time  within  which 
a  bond  shall  be  presumed  to  be  satisfied  is  not  invaria- 
bly fixed  at  twenty  years,  but  may  be  eighteen  or  nine- 
teen years.      Oaivald  et  at  v.  Legh,   1  Term  Refi.  272. 

2.  That  by  the  terms  of  the  condition,  the  defendant 
was  to  keep  an  exact  account  of  the  brandy  distilled  in 
each  year.  But  +je  kept  no  account  whatever.  The 
condition  was  therefore  broken,  and  the  bond  forfeited, 
at  the  end  of  the  first  year;  which  was  more  than  twenty- 
five  years  before  the  commencement  of  the  action. 

3.  That  from  the  situation  and  circumstances  of  the 
parties,  which  had  been  proved,  the  presumption  of 
payment  was  rather  strengthened  than  rebutted.  The 
defendant  was  a  man  of  property,  and  abundantly  able  to 
pay.  if  the  pluintiflT  was  poor,  he  stood  in  greater  need 
of  his  money,  and  was  more  likely  to  call  for  it. 

4.  That  in  this  state,  payment  ought  to  be  presumed 
after  the  lapse  of  seventeen  years,  in  analogy  to  cases 
'within  the  statute.  Tlius,  it  has  been  held,  that  an 
equity  of  redemption  shall  Ihj  barred  after  ffteen  years' 
possession  by  the  mortgagee,  in  analogy  to  the  statute 
limiting  the  right  of  entry  into  lands.  Smith  v.  Skinner^ 
1  Dayy  124. 

LiviNOsnK,  J.  This  is  an  action  of  debt  on  bond,  the 
condition   of  which    is.  iliat  the  defendant  should   distil 
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cider  brandy,  and  keep  an  account  thereof,  for  seven 
years  and  three  months,  and  deliver  one  tenth  part 
thereof  to  the  plaintiff.  The  defendant  pleads  payment 
generally ;  and  relies  altogether  upon  the  lapse  of  time 
since  the  date  of  the  bond. 


In  England^  payment  is  presumed  in  twenty  years ; 
but  this  rule  is  controlled  by  courts  of  justice,  where 
the  presumption  of  payment  is  opposed  by  other  circum- 
stances. But  in  Connecticut,  as  the  legislature  have 
acted  on  this  subject,  and  fixed  a  term  after  which  bonds 
of  a  certain  description  shall  not  be  enforced,  it  de- 
serves serious  consideration,  whether  the  rule  is  to  be 
extended  to  cases  not  within  the  statute.  Upon  this 
point,  however,  the  court  deem  it  unnecessary  to  ex- 
press an  opinion.  For  in  our  vietv  of  the  case,  the  plain- 
tiff" had  no  right  of  action  for  his  part  of  the  brandy 
distilled,  until  the  expiration  of  the  term  of  seven 
years  and  three  months,  which  was  in  July,  1787; 
though,  had  the  defendant  distilled  no  brandy  at  all,  per- 
haps the  plaintiff"  might  have  sustained  an  action  at  the 
end  of  the  first  year,  as  such  neglect  would  have  been  a 
•   breach  of  the  condition. 

But  if  twenty  years  had  elapsed  since  the  cause  of 
action  accrued,  we  think  the  circumstances  disclosed  by 
the  plaintiff"  are  such  as  to  remove  any  presumption  of 
payment.  [Here  his  honour  commented  minutely  upon 
the  evidence.] 


Though  the  plaintiff",  upon  strict  principles  of  law,  i^ 
entitled  to  recover,  it  is  difficult  to  estimate  the  damages. 
The  demand  is,  indeed,  a  stale  one.  The  plaintiff"  calls 
upon  the  defendant  after  a  great  lapse  of  time,  for  an 
account  of  the  brandy  he  has  made ;  yet  it  cannot  be  ex- 
pected, that  the  defendant  should  have  kept  such  an  ac- 
count until  this  time.    No  inference  is  to  be  made  against 
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COTTLK 


him  for  not  producing  it  now.  He  had  good  i^ason  to  September, 
believe  he  never  should  be  called  upon.  He  would 
have  been  justified  even  had  he  destroyed  it.  Under 
such  circumstances,  it  is  incumbeui  upon  the  plaintiff  Paynk 
to  prove  the  quantity  distilled.  During  one  year,  the 
plaintiff  has  furnished  some  data^  from  which  an  esti- 
mate may  be  made ;  in  no  other  year  is  there  any.  The 
jury  have  no  right  to  supply  this  want  of  proof  by  conjec- 
ture; or  to  calculate  that  he  distilled  as  much  in  other 
years  as  in  this;  especially  when  it  appears,  that  in  some 
of  these  years  there  was  no  cider. 

Daggett  inquired,  whether  the  rule  of  damages  should 
be  the  value  of  the  brandy  at  the  time  of  the  demand,  or 
at  the  time  the  right  of  action  accrued  ? 

Per  Curiam,  The  brandy  was  to  be  delivered  on  de- 
mand. The  value  at  the  time  of  the  demand,  therefore, 
is  to  furnish  the  rule. 

Verdict  for  the  plaintiff  for  69  dollars  and  21  cents. 

Daggett  moved,  that  costs  be  allowed  the  defendant, 
under  the  20ih  section  of  the  first  judiciary  act.  [Stat, 
U.  S.  vol.  1.  p.  61.] 

Per  Curiam.  The  court  will  not  exercise  their  dis- 
cretion to  tax  costs  against  a  prevailing  plaintiff,  except 
where  he  has  knowingly  brought  forward  an  unfounded 
claim,  or,  in  >other  words,  where  he  must  have  known 
that  he  was  not  entitled  to  500  dollars  damages.  In  this 
case,  the  plaintiff  might  naturally  and  fairly  suppose  he 
was  entitled  to  recover  more  than  500  dollars. 

Motion  denied. 
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September, 
1808. 


Charles  Michaelson  against  Abel  Denison    and 
others. 


The  courts  of      THIS  was  an  action  of  assault  and  battery, 
the       United 
Staiei  will  not 

hoUi  junsdic-      After  the  declaration   was   read,  Livingston,  J.  inqui- 

tion  nt  a  case,  '  '  ^ 

Oh  the  ground  red  on  what  ground  the  cause  was  brought  before    this 

that     <Jne     of  ,  ,   .     .__  ,-       o    it 

the  parties  is  court  f  Was  It  becausc  the  plaintiff  was  an  alien  f  He 
fil  "i^^.l  T''  was  not  so  described  in  the  declaration.     The  descrip- 

less  he  is  sta-  ' 

ted  to  be  such  tion  was,  "  Charles  Michaelson,  of  Bass  End.  in  the  Island 

in         express 

terras.  of    St.    Croix,  a    foreign  subject,  viz.  a  subject  of   the 

The  master  of  King    of  Sweden."     By    the    constitution  of  the   United 

riphi^^'  diiriMK  "^^o'^*}  the  'judicial  power  may  extend  to  cases  between 

the  voyage  to  citizens  of  a  state  and  foreicrn  subjects ;  but  congress,  in 

pQnish         his  ?5  J  '  o 

mariners,  by  the  provision  of  the  judiciary  act  under  that  clause, 
tise^ent,*^  for  ^'^^^  restricted  it  to  cases  in  which  "  an  alien  is  a  party." 
disobedience     pjg  ^^,g^  {j^  stated  to  be  an  alien  in  express  terms.     It  is 

to  any   ot  his  ' 

reasonable  not  sufficient  that  the  description  be  such  as  to  imply  it. 

commands,  &  _,,  .                     -,,       ,              ,  •        ,       •        i-        •  t»      •  i         -^ 

for  inscknce,  This  court  Will  take  nothmg  by  implication.  iJe sides,  it 

fenc  s'^''*''^  A    ^'^  ^  "°"  sequitur  that  because  a  man  is  a  subject  of  a 

mendment,  foreign  power,  he  is  an  alien:  he  may  be  at  the  same 
▼hen  allowed.    .  ,.       ,     .  .  „    ,  . 

time  a  naturalized  citizen  ot  this  state. 

Sta/iles,  for  the  plaintiff,  moved  for  leave  to  amend. 

Livingston,  J.  at  first,  said,  he  did  not  see  how  a 
court  not  having  jurisdiction  could  make  any  order  in 
the  cause.  But  upon  its  being  stated,  that  an  amend- 
ment hctd  been  allowed,  at  the  last  term,  under  similar 
circumstances,  he  remarked,  that  the  court  had  not  com- 
mitted itself  on  the  i>oint;  and,  after  a  short  consultation 
between  the  judges,  the  motion  was  granted,  upon  pay- 
ment of  costs. 
1 
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On  the  trial  it  appeared,  that  Denison,  one  of  the   de-   September, 

fendants,  was  the  master  of  a  vessel,  and  the  plaintiff        '_ 

his  mariner;  and  that  the  beating  complained  of  consist-  Michael- 
ed  in  the   punishment  inflicted  by  the  former  upon  the  v. 

latter,  for  disobedience  of  orders,  insolent  language,  and  ^°^' 

personal  violence. 

The  plaintiff's  counsel  contended,  that  the  master  has 
no  right  to  inflict  corporal  punishment  for  insolent  lan- 
guage; nor  for  disobedience  to  orders,  not  relating  imme- 
diately to  the  management  of  the  vessel;  nor,  indeed, 
for  Jiaat  offences  of  any  kind. 

■    '*]   • 
Livingston,  J.  in  summing  up,  after  taking  notice  of 

the  weapon,  w^hich  was  not  dangerous,  the  mode  of  pu- 
nishment, which  was  not  unusual,  and  the  degree,  which, 
however  severe,  was  less  than  sufficient  to  reduce  the 
plaintiff  to  submission,  recognised  the  right  of  the  mas- 
ter, during  the  voyage,  to  correct  a  mariner  for  disobe- 
dience to  any  reasonable  commands,  and  for  insolence, 
and  other  offences.  The  punishment,  in  its  nature,  is  not 
limited  to  confinement,  corporal  chastisement  being 
oft«n  necessary  and  proper;  and,  as  to  its  extent,  depends 
upon  the  circumstanccb  of  the  case,  the  aggravation  of 
the  offence,  or  the  continuance  of  the  disobedience. 
This  is  a  salutary  authority,  and  ought  to  be  maintained. 
Without  it,  it  would  be  impossible  to  navigate  our 
vessels. 

Verdict  for  the  defendants. 

Sia/Uea  and  fVales,  for  the  plaintiff. 

IngrraoU  and  J^.  Smithy  for  the  defendants. 
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September,  i 

1608. 

United  States  against  The  ]jrig  James  Wells 
and  Cargo. 

'^Y  k"™^;      appeal  from  the  District  Court. 

■ward      bound 
cargo     of     a 

p^ceed^ed  "tf      "^^^^  ^^*  ^  ^^^^^  founded  on  an  alleged  violation  of  the 

»  foreign  port  act  of  congress,   approved  the  9th  oV January,  18U8,  sup- 
in    contravene  '  ' 
lion  of  the  act  plementary  to  the  general  act  laying  an  embargo  on  all 

Uie^'jtiF'of  Jrt-  ships  and  vessels  in   the  ports  and  harbours  of  the    Uni- 

muii-y,    1808,  ted  States.     The  drig.   of  which  Stehhen     Griffitha    was 
supplementa-  .  , 

ry  to  the  ge-  claimant,  was  charged  with  proceeding  to  a  foreign  port 

neral     einbar-  ,  ,  .   .  _       .  , 

go  act,  is  not  o*'  place,  contrary  to  the  provisions  of  said  acts,  and  was 

liable   to  con-  condemned  by  the  decree  of  the  District  Court.     The 
demnatiOD-  ^ 

cargo,  of  which  the  claimants   were,  Jesse  Hurd  of  80 

libel     against  puncheons  of  rum,  M.  G.  Rutgers  and  B.  Seaman  of  326 

xhit  vessel  iov  ^ggs  of    coffee,    and  J.  H.  Rawlins  isf  Co.    of  47  hogs- 
having      thus       ^  '  ° 

proceeded,ne-  heads  and  14   barrels  of  sugar,   and  5  hogsheads  of  rum 

eessitv  arising  , 

from  stress  of  was  restored. 

weather,    and 
the    condition 

of  the  vessel.      On  the  opening   the  cause,  it  appeared  that  the  cargo 
■  libelled  was  the    return    cargo   of  the  vessel   from  the 
West  Indies. 

Daggett,  for  the  claimants,  contended,  that  the  embar- 
go law  did  not  authorize  a  condemnation  of  this  proper- 
ty. Though  the  vessel  went  out  in  violation  of  the  em- 
bargo, the  claimants  are  entitled  to  a  restoration  of  the 

return  cargo. 

Wolcoit,  contra, 

Livingston,  J-  Ihave  a  strong  impression,  that  the 
provisions  of  the  act  apply  only  to  the  cargo  carried  out. 
In  a  case  like  this,  nothing  is  to  be  taken  against  the 
claimants  bjr  implication.     The  most  express  words  would. 
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be  necessary  to  include    the   homeward-bound    cargo.    September, 
But  congress  have  said  nothing  about  it.     We  cannot         . 
supply   any    omission.    The    intention    of    the  act  was  ^-  ^^^  ''^^ 
to  prevent  exfiortation.   I  am  ready  to  say,  that  those  parts  Brig  James 
of  the  decree  restoring  the  cargo  ought  to  be  afiirmed. 
Proceed  to  the  vessel. 

The  cause  was  conducted  by  the  District  Attorney 
xuid  IVolcotty  on  the  part  of  the  United  Slates;  and  by 
Daggett  and  Bristol,  for  the  claimants.  The  evidence^ 
so  far  as  it  is  material  to  the  present  purpose,  is  reca- 
pitulated in  the  opinion  of  the  court. 

Livingston,  J.  This  is  a  libel  against  the  Brig  James  fVells, 
for  proceeding  to  a  foreign  port,  in  contravention  of  an  act 
of  congress.  Admitting  the  fact,  the  claimant  interposes  a 
plea  of  necessity  ;  and  contends,  that  although  he  may 
have  violated  the  letter,  he  is  not  within  the  spirit  and 
meaning  of  the  law.  Whether  such  matter  can  form  a 
good  defence  here,  is  a  question  of  considerable  mag- 
nitude. To  interpret  a  statute  by  its  equity,  or  to  say 
cases  are  without  its  spirit,  although  within  its  express 
letter,  is,  at  all  times,  a  delicate  and  difficult  office.  I^ 
is  making,  instead  of  expounding,  laws.  It  often  sets  in 
array  against  the  rigorous  provisions  of  an  aot,  the  feel- 
ings of  a  single  judge,  who  may  not  always  have  firmijess 
enough  to  enforce  them,  if  he  be  at  liberty  to  mitigate  their 
severity  when  they  may  be  supposed  to  bear  hard  upon  a 
particular  case.  He,  besides,  destroys  that  certainty  in 
laws,  which  is  a  property  so  much  desired,  and  must  ever 
constitute  one  of  their  chief  excellences.  Even  when 
this  mode  of  interpretation  may  be  indulged,  it  should 
be  strictly  confined  to  cases,  which  could  not,  from  their 
nature,  or  the  infrequency  of  them,  be  supposed  to  have 
been  foreseen  by  the  legislature.  But  when  the  ne- 
cessity, or  via  majors  which  is  relied  on,  arises  from 
circumstances,  which  wero  too  obvious  t»  have  escaped 

Vot.  U!  Q» 
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September,   the  iwost  ordinary  capacity,  but  which,  notwiihstandinjg, 

[ ;        are  not  found  to   form  an  exception  from   the  general 

U.  States  provisions  of  the  law,  a  court  may  perhaps  say  fier  quant 
Brig  James  durum,  sit  ita  lex  scripta  est.  When  to  this  is  added,  that 
another  tribunal  is  erected,  and  referred  to,  by  these  very 
laws,  invested  with  full  power  to  relieve  in  cases  of  ac- 
cident, &c.  unintentional  and  innocent  infractions,  it  can 
hardly  be  doubted,  but  that  the  courts  of  the  United  States 
are  designedly  excluded,  in  all  cases  of  this  nature,  from 
every  equity  of  interpretation  whatever,  and  that,  for  a 
mitigation  of  their  rigour,  recourse  must  be  had  else- 
where. 

Without,  however,  deciding  how  far  a  defence  of  this 
nature  be  admissible,  where  the  act  is  silent  as  to  any 
exception,  the  court  will  proceed  to  examine  whether, 
in  point  of  fact,  the  claim  is  supported.  A  more  un- 
pleasant office  cannot  devolve  on  a  judge,  than  to  be 
called  on  to  determine  both  the  law  and  the  fact,  in  a 
penal  suit  between  the  government  and  a  fellow  citizen. 
But  whatever  his  feelings,  as  an  individual,  may  be,  and  of 
these  I  should  never  wish  to  devest  myself,  he  must  not 
lose  sight  of  those  solemn  sanctions  he  is  under,  to  ad- 
minister with  strict  impartiality  the  laws  of  his  country. 
In  these,  e\tery  man  has  an  interest;  and  to  permit  those 
who  violate  them,  to  pass  with  impunity,  is  an  injury 
to  such,  who,  from  principle,  or  from  any  other  motive, 
make  them  the  rule  of  their  conduct. 

The    fact  alleged  in  the  libel  being  admitted,  it  will 
not  be  denitrd  that  the  necessity  on  which  the  claim  is 
'  founded,  should  be  made  out  in  a  manner  to  leave  no  rea- 

sonable doubt,  that  it  produced  the  violation  complained 
of.  The  071US  lying  on  the  claimant,  his  proof  should  be 
strong  and  satisfactory.  If  any  thing  short  of  this  be 
admitted,  laws,  however  salutary,  may  be  easily  trans- 
gressed, and  their  penalties  avoided. 
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This    vessel    sailed   from  JVew-York^   on   the  26th  of  Sejitcmber, 

February^  of  the  present  year,  bound  on  a  voyage  to  St.        ' 

Mary's  in  Georgia.  •  She  was  new,  and  without  encoun-  ^-  States 
tering  any  extraordinary  bad  weather,  or  meeting  with  BHr James 
any  accident,  we  find   her  in    a  very  few  days,  bearing 
away  for  the   Weat  Indies.     For  this  conduct,  no  other 
reason  is  assigned  but  her  leaky  condition.    Of  this  fact 
there  is  probably  not  much  doubt;  but  that   the   danger 
arising  from  this  circumstance  was  so  imminent  as  to 
justify  the  act,  is  not  so  clearly  established.     It  is  true, 
that  those  on  board  musty  firimd  Jade,  be  the  best  judges 
of    the    necessity,    which   may   exist  for   changing   the 
course  of  a  voyage;  and  where  no   circumstances  arise 
to  impeach  their  tcstimo  ^.y,  ihey  will  be  entitled  to,  and 
receive,   full   credit.     But  where  every  one  of  the  par- 
ties may  possibly  be  implicated  in  heavy  penalties,   it 
cannot  be  regarded  as  a  want  of  charity  to  listen  to  their 
allegations  with  some  caution.     The  master,  it  is  conclu- 
ded, is  in  this  predicament;  and  it  may  well  be  doubted, 
whether  all  the  other  hands  are  not  suljectto  the  same 
penalties.     If  so,  a  veiy  strong  inducement    cxistetl   in 
them  all  to.  give   a   high   colouring   to   the    transaction. 
But  without  detracting  from  their  credit,  on  account  of 
their  participation  in  it,  and  their  possible  liability,  it  is 
not  easy  to  believe,  that  on  account  of  the  leak,   which 
th  y  describe,  a  real  necessity  intervened  for  leaving  the 
continent.     Vessels  in  a  more  leaky  condition  than  this 
one  is  described  to   have  been  in,  have  sometimes  tra- 
versed the  ocean,  encountered  considerable  storms,  and 
ariived  in  safety.     There  is  too  much  reason,  therefore, 
to  think,  that  unless  some  strong  temptation    to  depart 
from  the  tract  of  the  original  voyage  had  presented  itself, 
more  serious  and    successful   eftbrts    would   liave  been 
V  ade    to   reach    St.   Mary'a.     This    surmise    is    much 
strengthened  by  the  voyages  performed  by  other  vessels, 
at  the  same  season  of  the  year,  and  on  pans  of  the  ocean 
not  very  distant  from  this  brig.     Neither  has  it  esca^^ed 


300  CASES  DETERMINED  IN  THE 

September,   the  attention  of  the  court,  that  after  bearing  away,  the 

I  808 

;        winds  and  weather,  for  a  long  time,  were  vei7  favourable 

U.  States  ^q  have  made  an  attempt  to  reach  the  destined  port ;  for, 
CrigJAMEs  whatever  necessity  may  have  produced,  at  the  time  a 
determination  to  go  to  the  JVesi  Indies,  if  a  reasonable 
prospect,  such  as  moderate  ^veather  and  favourable  winds 
shortly  after  presented,  of  reaching  the  continent  in 
safety,  it  ought  to  have  been  embraced;  and  if  the  cargo 
were  found  to  be  greater  thas  the  vessel  could  bear,  there 
can  be  no  hesitation  in  saying  that  part  of  it  ought  to 
have  been  sacrificed,  if  not  the  whole,  in  preference  to 
landing  it  in  a  foreign  country  in  direct  violation  of  a 
public  law,  which  could  have  been  done  without  forfeit- 
ing the  penalty  of  the  bond  which  had  been  given  to 
land  it  in  the  United  States.  This  is  an  argument  which 
was  not  urged  by  the  counsel  for  the  United  Stalest  but 
has  considerable  influence  with  me,  in  the  judgment  I 
am  about  to  give.  It  is  not  pretended,  that  this  vessel, 
if  relieved  of  part,  or  the  whole  of  her  cargo,  might  not 
have  returned  to  the  United  States.  The  underwriters, 
if  insurance  had  been  made  to  St,  Mary's,  would  have 
been  liable;  and,  if  uninsured,  the  owner  should  have  borne 
the  loss  himself  rather  than  have  gone  to  a  foreign  port. 
'  If  this  view  of  the  subject  be  correct,  there  is  an  end  of 
every  justification  arising  from  necessity.  The  carrying 
of  the  cargo  to  St.  Bartholomews  then  becomes  a  volunta- 
ry  act,  which  nothing  could  justify,  but  being  driven 
there  by  a  sudden  and  severe  tempest,  which  did  hot 
leave  time  or  opportunity  to  throw  it  into  the  sea. 

But  if  this  were  not  a  duty,  there  are  other  circum- 
^  stances  which  render  it  difficult  to  believe,  that  this  was 

not  a  concerted  plan  to  evade  the  embargo  laws.  There  is 
no  evidence  to  show  what  was  the  value  of  flour  at  St. 
Mary*8.  It  is  a  fair  inference,  therefore,  that  the  cargo 
was  chosen  £or  a  West  India  market,  where  the  embargo 
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would  necessarily  produce  a  scarcity  of  that  article.  We   September, 

1 808 

also  find  the  owner  on  board  as  supercargo,  which  is  not . 

very  usual  in  coasting  voyages.  He  carried  with  him,  '  '^''"ates 
also,  notes  payable  in  the  West  Indits;  and  although  Brig  James 
these  may  have  been  duplicates,  it  is  not  very  customa- 
17,  whatever  may  be  the  practice  on  land,  to  take  such 
papers  to  sea.  Nor  is  it  very  conclusively  made  out, 
that  there  was  a  necessity  to  dispose  of  the  cargo  at 
Gustavia;  and  although  the  sale  at  that  port  constitutes 
no  part  of  the  present  offence,  it  is  some  evidence  of  the 
quo  animoi  for  if  repairs  had  been  the  only  object  of 
going  there,  the  cargo  would  have  been  retained,  and 
brought  back,  unless  prevented  by  some  compulsion, 
or  force,  on  the  part  of  government.  It  is,  also,  impos- 
sible to  evade  the  very  forcible  circumstance  of  the 
holes  which  were  bored  in  this  vessel.  On  this  subject, 
as  well  as  on  every  other,  the  court  has  listened  with 
great  pleasure  to  the  very  ingenious  remarks  of  the  claim- 
ants' counsel;  and  although  it  felt  desirous,  that  the  im- 
pressions which  were  unavoidably  made,  when  this  oc- 
currence and  some  others,  were  first  mentioned,  should 
be  removed,  it  cannot  say,  that  the  manner  in  which 
they  have  been  accounted  for,  has  had  that  effect. 

The  secrecy  with  which  these  holes  were  made;  the 
place  chosen  for  the  purpose;  the  instrument  made  use 
of;  the  manner  in  which  they  were  closed;  the  mode 
of  fastening  the  plugs,  with  the  anxiety  discovered  to 
prevent  a  discovery  previous  to  the  first  trial;  and  the 
chance  by  which  the  disclosure  was  at  last  made,  render 
it  very  difficult  to  believe,  that  their  design  was  such 
as  is  now  pretended,  or  any  other  than  to  produce  a 
leak,  which  was  to  furnish  the  means  of  defence  against 
a  prosecution,  which,  it  was  foreseen,  would  take  place, 
on  the  return  of  the  vessel  to  the  United  States.  I  take 
no  notice  of  the  erasures  in  the  log-book,  because  it  is 
possible'  they  may   have    been  made  bonujide;  and  it 
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September,    appears  from  the  witnesses,  that  from  the  winds  which 
^  prevailed,  the  vessel  might  very  well  have  been  where 

U.  States  she  was,  when  it  was  determined  to  bear  away.  But 
Brit;  James  taking  all  the  testimony  and  circumstances  together,  I 
'  ^"^^^s.  ^j^  compelled,  with  every  inclination  to  come  to  a  differ- 
ent result,  to  believe,  that  the  claimant  has  altogether 
failed  in  showing  such  a  necessity  as  would,  under  an 
express  exception  in  the  statute,  have  justified  him  in 
going  to  a  foreign  port.  The  judgment  of  the  court, 
therefore,  is,  that  the  decree  of  the  district  court  con- 
demning the  Brig  James  tVelisj  be  affirmed. 


CASES 

ARGUED  AND  DETERMINED 
IN  THE 

CIRCUIT  COURT 

OF 

THE  UNITED  STATES, 

HOLDEN  AT  NEW-HAVEN,  WITHIN  AND  FOR  THE 
DISTRICT   OF  CONNECTICUT,  AFKiL,  1809. 

{BROCKHOLST  LIVINGSTON, 
Associate    Justice  of  the  Sufiremc 
Court  of  the  United  States. 


{PIKI 
Di 
Co 


:RP0NT  EDWARDS, 
Ho:f.-^      District  Judge  for  the   District  of 

Connecticut. 


Christopher  Gibbs  Champlin,  as  Executor  of  Chris-  April,  I8QS, 
TOPHER  Champlin,    against  James  Tillet  and  \Yil- 

LIAM  TlLLEY. 

THE  plaintiff,  in  his  declaration,  stated,  "  that  at  JVevf  Letters  te«t«- 
Fort,  the  defendants,  by  said  mUiam  TiUcy,  purchased  ,"|l^d'*'\iu/er 
of  said  deceased  a  quantity  of  hemp,  to  be  manufactured  '>•»-'  authority 

of    one    state 

at  their  rope  factory  in  JVew-Londony  on  a  credit  of  fourate  not  uvaiU- 

Lie  in  another. 

But  if  to  an  action  brought  by  an  eXcoutnr,  on  a  cauie  of  action  arising  in  thr 
life-time  of  the  testator,  the  dcfcnilHiit  plead  the  gineral  issue,  the  plaintiff  c:innot 
"ho  rc*iuircd,  on  the  trial,  to  produce  any  lclte«  teitutueulnry. 
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April,  1809.  months,  and  to  secure  payment  thereof,  the  defendants, 
Champ  LIN  ^^  ^^^^  A''e<W'Port,  by  said  William  Tilley,  one  of  said 
*  ^  firm  and  company,  and  then  joint  mechanic  and  trader 
with  said  James  Tilley  as  aforesaid,  made,  executed,  and 
to  said  deceased,  then  in  full  life,  delivered  a  certain 
writing  or  promissory  note,  in  the  words  and  figures 
following,  viz, 

"We,  William  7V//ft/ and  company,  of  ^ew-iowrfon,  pro- 
mise to  pay  Christofiher  Chamfilirij  of  J^eto-Porty  or  his 
order,  within  four  months  from  the  date  hereof,  five 
hundred  and  eighty  dollars,  value  received.  Witness 
our  hands,  J^eivPort^  January^  31st,  1804. 

"  WiUiam  Tilley  55*  Co. 
"  Witness, 

*'  George  G.  W/iitehorne." 

When  the  cause  came  on   for  trial,   William    Tilley, 
who  had  failed  and    absconded,    was   defaulted ;   James 
Tilley,  the  father  of  William,  and  a  man  of  property^  ap- 
peared  and  pleaded  non  assumfisit. 

Daggett,  for  the  defendants,  called  upon  the  plaintiff  *s 
counsel  for  evidence,  that  the  plaintiff  was  executor  to  the 
deceased.  He  said,  that  unless  this  were  shown,  there  was 
no  propriety  in  proceeding  any  farther  in  the  cause.  He 
Slated,  at  the  same  time,  that  no  letters  testamentary, 
issued  by  any  authority  out  of  the  state  of  Connecticut, 
could  be  admitted  as  evidence  before  the  courts  of  this 
state,  according  to  a  decision  of  the  Sufireme  Court  of 
Errors,  at  their  last  session  in  Hartford.{a) 

Goddard,  for  the  plaintiff,  replied,  that  he  was  some- 
what surprised  by  the  motion,  though  he  apprehended 

(a)  Vide  Riley  Y.  Rilej,  ante,  7i. 
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that  the  defendant  was  too  late  with  it»  and  that  advalitage  April,  1R09. 

ought  to  have  been  taken  by  plea  in  abatement,   as  the  Champlin 
want  of  lawful  appointment  to  be  executor  is  a  disquali-     xiJi  ey 
fication  to  sue  in  this  case. 

Livingston,  J.  having  inquired,  whether  there  was 
a  profert  of  letters  testamentary,  was  answered  in  the 
negative,  and  that  it  was  not  common  in  our  practice  to 
make  such  a  profert,  the  mere  nammg  the  plaintiff  aa 
executor  being  considered  as  sufficient  to  enable  the 
defendant  to  plead  ne  unquea  executor. 

His  honour  then  observed,  that  it  must  undoubtedly 
be  good  law,  that  letters  testamentary  should  be  used 
only  within  the  jurisdiction  under  which  they  were 
issued,  and  that  he  should  have  no  doubt,  in  a  proper 
stage  of  the  proceeding,  as  to  requiring  the  production 
of  such  letters  issued  under  the  authority  of  the  state  of 
Connecticut :  and  he  did  not  see  but  the  plaintiff  in  this 
case  must  produce  his  claim  to  the  character  of  execu- 
tor, if  the  defendant  required  it. 

At  the  request  of  the  plaintiff's  counsel,  the  question 
•was  permitted  to  rest  till  afternoon,  as  he  wished  to  look 
at  authorities,  that  he  might  be  able  to  show  that  the  de- 
fendant was  too  late  in  his  motion. 

This  was  assented  to  by  the  court. 

At  the  opening  of  the  court  in  the  afternoon, 

Goddard  proceeded  to  show,  that  on  a  plea  of  non 
aaaumfiaii^  when  the  casd  is  entered  upon  before  the 
jury,  it  in  too  late  to  call  for  letters  testamentary.  He 
cited,  as  in  point,  Pcake'a  Kv.  342.  last  edition,  and 
Mar^field  v.  Marnhy  3  Ld.  Haym.  ^24. 

Vol.  III.  R  r 


TiLLEV. 
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April,  !S09.  Daggetty  in  reply,  stated,  that  in  Edwards  v.  Stapleton^ 
Champlin  ^^°-  ^^^^'  ^^''  ^fo'^'^i^g  V-  Fuller^  Cro.  Jac.  299,  and 
Cutis  V.  Bennett,  Cro  Jac.  400.  it  was  decided,  that  a 
profert  of  letters  testamentary  is  matter  of  substance. 
The  reason  of  these  decisions  must  be,  because  the  plain- 
tiff may  be  called  upon  to  prove  them  to  be  legal  and 
genuine. 

The  court  said,  that  they  were  satisfied  by  the  authori- 
ties read  by  Mr.  Goddard,  that  the  plaintiff  could  not  be 
called  upon,  in  this  stage  of  the  proceeding,  to  prove  his 
claim  to  the  character  of  executor. 

Livingston,  J.  said,  that  he  was  of  a  different  opi- 
nion in  the  morning,  but  was  convinced  by  the  authorities. 
As  to  the  cases  read  by  Mr.  Daggett  from  Cro.  Eliz.  and 
Cro.  Jac.  it  might  well  be  matter  of  substance,  that 
profert  of  letters  testamentary  should  be  made;  that  the 
plea  of  ne  ungues  executor  may  be  tendered,  while,  ne- 
vertheless, the  plaintiff  could  not  be  compelled  to  prove 
himself  executor  on  trial  to  the  jury. 


In  an  action      jjj  ^jjg  course  of  the  trial  to  the  jury,  the  counsel  for 

Rgrainst.^.  and  •'      ' 

Aas partners,  the  defendant  read  several  letters  from  the  testator, 
executed  ^in  Christofiher  Champlin,  to  the  defendant,  from  which  it  ap- 
the    partner-  pearcd,  that  the  testator  did  not  consider  the  defendant, 

8Mip  name,  ji.  ^  ' 

suffered  a  de-  James  Tilli-y,  as  a  member  of  the  firm  of  William  Tilley 

fault,  and    fi.  _  ,    ^  ^    .  ,  ... 

pleaded     the  ^  Co.     In  one  of  these  letters,  six  other  letters,   pur- 

HeidrthitTet-  porting   to    be  written  by   William    Tilley  55"    Co.,   and 

ters    written  promising  payment,  were  enclosed;  and  with  them,  the 

pHrtnei-ship     note  on  which  this  action  was  brought.     The  counsel  for 

not  ^be  ''read  *^^  defendant  were  proceeding  to  read   these   enclosed 

in  evidence  by  letters;  but  an  objection  beine  made, 
B.    to    show,  '  •*  &  » 

that    he     was 

not  a  partner      The  Court  said,  that  the  letters,  whether  written  by 
William  Tilley  or  not,  were    entirely  irrelevant;  though 
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the  letters  of  the  testator  were  good  evidence  to  prove   April,  1809. 
that  he  did  not  suppose  James  Tilley  to  be  a  partner.  Champliji 

Tilley. 
An  account  book  was  produced  by  the  plaintiffs  to  In   such  case, 

prove,   that   Jamea    TiUey  was  connected  with  his   son  book,  coniuin- 

William  in   business.     In   this    book   two   entries   were  '"S      entries 

made    by    A. 

found  in  the   hand-writing  of  Jamea   Tilley^  many  in  the  «>»<•    B.  mjqr 

,  ffo  to  the  iurv 

hand  of   William  TUleyy  ^d  sonoie  in  the  hand  of  other  as  evidence  i^f 
persons.  a  partnership. 

The  counsel  for  the  defendant  objected  to  reading 
to  the  jury  «ny  charges  madiB.  \^,  ,th^  ft^^PI^   9^  William. 

Tilley.  ■     '  ■  ■    "■'■    "  "■■"'"",  ■■'"  .   ■  •    ~' 

By  the  Court.  The  book  must  go  to  the  jury,  as  it 
has  been  proved,  and  indeed  conceded,  that  Jamea  Tilley 
made  a  few  entries  in  it.  The  juiy  are  to  decide 
whether  the  book,  aa  it  ia,  amounts  to  any  proof  of 
partnership. 

The  jury  found  9,  verdict  for  the  defendant. 

His  counsel  then  moved,  that  judgment  should  be  en-  In  an  actioa 
tered  up  for  both  defendants,  though  one  of  them  had  "IJict "  apiinst 
been  defaulted.  t^«V    ^''f* 

ed  a    default. 

The  Court  said,  this  was  the  correct  mode  of  pro-  has  obtaine<l 
ceeding ;  for  if  tlic  jury  had  found,  that  one  defendant  •l.^ignjent*'*'** 
assumed   and  proipised,  and  the  other  did  not,  judg-  ">u>t  bo   en« 

,  /.      .      .  rf      o    ^e,.j.j    up  lor 

ment  must  have  been  entered   up  for  both,  the  decl«rM-  iwih. 

tion  being  founded  on  a  Joint  promise  only. 
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ANONYMOUS. 

After  an  affi-      ON  motion   for    the   continuance  of  this    cause,  the 

davit   in    sup-  _  . 

port  of  a  tuo-  party  made  an  affidavit  statmg  the  absence  of  Josefih 
continuanceof  Honvland^  jun.  a  mattrial  witness,  and  that  he  hoped  to 
a  caiise.oii  the,ppyj,ypg  ^jjg  testimony  of  the  witness  at  the  next  court. 

gixHinn  of  the  *  ' 

absence    of  a 

new^'hasbeen  A  counter  affidavit  was  filed,  stating  that  Josefih  Hoiu- 
jnade,  the  op- ^Q„^^  jyj^^  was  gone  to  foreign  parts;  that  he  expected 

may   make  a  to  have  no  fixed  residence;  and  that  he  did  not  expect 

counter  affida-  .  ,         ,  ^, 

vit,  statingany  to  return  withm  two  or  three  years, 

circumstances 
that  render  it 

imposMble,  or  The  Court  would  not  continue  the  cause;  and  took 
that  th^e  evi-  the    opportur»ity    to  observe,    that   there  was    manifest 

dence  of  the  utiij^y  jn  counter  affidavits^  as  was  evident  from  the 
witness  can  be  •'         ^  _  "" 

obtained  with  present  instance.  They  said,  however,  that  counter 
We  time;  but  affidavits  shouid  not  deny  the  materiality  of  the  evidence 
^ffi  i'  .•^t°""^t  expected  from  the  witness,  but  might  stale  any  circum- 
not  deny  the  stances,  that  rendered  it  impossible,  or  improbable,  that 
the  evidence,  his  testimony   could  be    procured  within    a  reasonable 

Edwards,  J.  said,  that  the  English  practice  was  lame  in 
this  respect;  that  it  threw  great  power  into  the  hands  of, 
a  party ;  and  that  this  court  was  perfectly  free  to  establish 
a  bene  piactice.  He  added,  that  the  whole  English 
practice  of  admitting  afiiuavits  was  modem. 
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April,  1809, 

Stephen  Howard  against  Jeduthan  Cobb. 
THIS  was  an  action  on  a  joint  note,  signed  by  jiahbel  In  an  action 

.         On   a   proniis- 
Stanley     and   Jeduthan   Cobb,    but    was  brought   against  sory  note  exe- 

Cobb  only,  it  being  alleged,  that  Stanley,  since  the  exe-  ^"^^^  jmntiy*, 

cution,  had  become  a  bankrupt  under  the    laws  of  the  brought      a- 

-,   .     J   „  gamsti^  only, 

Umted  States.  alter  tUebank- 

ruptcy   o«  Jl' 
under  tlielaws 

The  defendant    pleaded  a  discharge  in  full  to  Stan-  of  the  United 

States,  it  was 
l^'  hel.l  that  the 

admissions  of 
.//.  were    evi- 

On  this  plea  issue  was  joined,  it  being  contended   by  Hence  against 
the  plaintiff,  that  the  discharge  was  forged. 

Daggett,  for  the  plaintiff,  offered  the  declarations  of 
Stanley  in  evidence,  to  prove,  that  he  had  acknowledged 
the  debt  to  be  due,  long  after  the  discharge  purported 
to  have  been  executed. 

.    Goddard,.,{or  the  defendant,  objected  to  the  admission 
of  this  evidence,  on  the  ground  that  as  Stanley  was. ab- 
solved from  the  payment  of  this  note  by  his  certificatCj 
he  could  be  examined  as  a  witness;  and  therefore,  his  . 
declarations  could  not  be  proved. 

Bt  the  Court.  If  Cobb  should  be  compelled  to  pay 
this  note,  he  could  compel  Stanley  to  indemnify  him,(a) 
as  it  would  be  a  debt  accruing  after  the  bankruptcy  of 
Stanley.     His  declarations,  therefore,  may  be  proved. 

The  plaintiff  obtained  a  verdict. 

(a)  It  had  hetn  stated  by  the  coaotel  on  one  tide,  and  assented  to^ 
■••n  the  other,  th»t  C96*  siKoed  the  note  only  n  nvretfl  for  Stanlev 
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April,  1809. 

Howard        The  defendant  moved  in   arrest  of  judgment.     The 

Cobb.       principal  ground  was,  that  the   jury  had  separated,  and 

If  the  jury  se-  mingled  with  the  inhabitants  of  J^eio-Haven,  before  they 

S'y'Sn!  had  agreed  upon  a  verdict, 
niitted  to 

them,  and  be- 
fore they  have      The  fact  was  not  conceded,  though   the  counsel  tot' 

verdfct   "and  ^^^  plaintiff  Stated,  that  this  had  been  the  general  prac- 

afterwards  re-  ^^.g  jjj  Connecticut ;  that    juries    had  always  separated, 
turn  a  verdict,  ""  '  * 

it  will  be  set  when  they  pleased, 
aside. 

But    neither      Goddard,  for  the   defendant,  called  upon   one  of  the 

Ihejurors.nor 

the  officer  to  jury  as  a  witness  to  establish  the  fact  of  such  separa- 

■whose       care     . 
they         were  tion. 
committed, 
can    be    com- 
pelled to  tes-      The   Court  informed  the  juror,  that  he  should  not 

faci  of    such  be  compelled  to  answer,  as  it  was  a  misdemeanor  in  him; 
sepaiation.      j^^  ^^.^^  j^g  might  answer,  if  he  pleased. 

The  juror  declined  answering. 

The    deptjty-marshal,   to  whose   care   the  jury   haA 
been  committed,  was  then  called.  j  pix.i  i^ 


The  Court  said,  that  he  could  not  be  compelled  t* 
answer,  unless  he  pleased. 

He  declined. 

The  counsel  for  the  defendant  then  proposed  to  wait 
until  the  rest  of  the  jury  should  come  in,  observing  that 
perhaps  some  of  them  would  be  willing  to  testify. 

The  Court  said  they  would  not   wait  a  moment  in 
such  a  case  as  this. 
4 
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The  counsel  for  the  defendant  then  offered  to  prove  April,  I8i)9. 

the  declarations  of  the  jury,  as  evidence  of  the  fact   in  y^^^^^x 
controversy.  ,,   *• 


LEAF. 


The  Court  said,  they  would  not  hear  such  declara- 
tions. They  expressed,  however,  a  clear  opinion,  that 
judgment  must  have  been  arrested,  if  it  had  been  pro- 
ved, that  the  jury  separated  before  they  had  agreed  upon 
a  verdict.  The  statute  of  this  state(a)  they  considered 
so  explicit  and  imperative,  that  it  could  not  be  e^'aded, 
let  the  practice  be  ever  so  universal  against  it. 

In  the  next  case,  the  court  appointed  an  officer  to 
take  care  of  the  jury,  and  charged  him  not  to  suffer 
them  to  separate,  until  they  had  agreed  in  a  verdict,  nor 
to  speak  to  them,  except  to  ask  them  if  they  were  agreed. 

(a)TH.  6.  c.  l.s.  11. 


Robert  Stuart  and  Hamilton  Stuart  agaifist 
David  Gkkenleaf. 


THIS  was  an  action  by  the  endorsees  of  a  promissory  Whether,  m 

,  ,  Hn  ailion    by 

note  against  the  maker.  the  endorsee 

ofancgntinble 
note     nfptinst 

The  note  was  made  in  the  state   of  Mvf-York,  and  l'?*'.'""'^*'''.* 

'  discharge    by 

was,  by  the  laws  of  that  state,  negotiable.  It  was  paya-  the  payee 
ble  to  John  I.  Stafilet  b*  Son^  and  by  them  endorsed  to  able  «s  a  de- 
the  plainuffs.  [*"'^V  ""'".i! 

■  be   »ho\»n    by 

the       maker. 

The  defendant  offered  in  evidence  two  receipts,  sign-  cci^t  »«»  gU 

ed  by  John  I.  Stafilr,  45*  Son,  for  two  hundred  dollars  [J^    ei.dm^^ 

each,  which  he  coi/cnded  ought  to   be   allowed  in  part  "»«"*     *«» 

made? 
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April,  1809.    on  the  note,  unless  the  plaintiffs  could  prove,  that  it  was 
SmTth       assigned  to  them,  before  the  receipts  were  given. 


Barker. 


The  plaintiffs  contended,  that  the  onus  firohandi  lay 
upon  the  defendant;  that  every  endorsed  note  was  pre- 
sumed to  have  been  endorsed  the  day  it  was  made,  or  at 
any  rate,  before  it  became  due,  unless  the  contrary  were 
shown. 

An^  of  this  opinion  was  Livingston,  J. 

/ 
Edwards,  J  was  of  a  contrary  opinion;  and  strenuously 
contended,  that  the  onus  /irobandi  lay  upon  the  plaintiffs. 

It  afterwards  appeared,  that  the  case  was  with  the 
plaintiffs  on  other  grounds. 

Daggett  and  Bristol^  for  the  plaintiffs. 

I 
The  District  jlttorney^  for  the  defendant. 


Nathan  Smith  against  Jacob  Barker. 

Where     the      THE  declaration  was  as  follows :    "  That  before  the  8th 

declaration         ,  r     r.  ,  !••/»..»  .• 

alleged  an  un-  day  ol    February^  1806,  the  plaintiff  had  entered  into  a 

cons?deraUon"  ^^^^^''^  contract  with  the  defendant,  to  build  him  a  ship, 

of  a  conti-act  which,  on  said  8th  day  oS.  February^  was  building,  the  same 
entered     into 

by  the  plain-  not  being  finished;  and  the  defendant,  on  said  8th  day  of 
ship" and\he  •^'^*^"'''^y'  ^"  consideration  of  the  plaintiff's  building 
evidence  was  said  ship,  and  the  sums  which  would  become  due  to  the 

of  a  contract 

to  ;fnjs/t  a  ship  plaintiff  for  building  said  ship  pursuant  to  said  contract, 

partly     built, 

u  ^ Mas   held,  that  the  variance  was  fatal. 
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and  in  part  payment  thereof,  made,  executed  and  deliver-  April,  isoo. 
cd  to  the  plaintiff  his  certain  writing,  or  note,  in  the  fol-  Smith 
lowing  words,  to  wit,  "Dollars  300.  Whereas  Mithan  g^J^^^. 
Smith  is  building  a  ship  for  me  on  the  contract,  for  which 
I  shall  have  to  pay  him  a  considerable  amount,  when 
said  contract  is  completed,  I  hereby  agree  to  pay  said 
A'athari  Smithy  or  order,  five  hundred  dollars,  as  soon  as 
that  amount  shall  become  due  fier  said  contract.  Jacob 
Barker;**  as  fie r  said  note,  which,  without  date,  was,  in 
fact,  executed  and  delivered  at  J^eio-York,  on  said  8th 
d.\y  o(  February,  now  ready  Ih  court  to  be 'shown  will 
fully  appear.  And  the  plaintiff  sayS,  that  he  did  after- 
wards complete  and  finish  said  ship,  according  to  con- 
tract, and  said  sum  of  five  hundred  dollars  became  due  to 
the  plaintiff  in  the  month  of  Afay,  1806,  when  said  ship 
was  completed  and  finished,  and  to  the  defendant  deli- 
vered, and  by  him  received;  which  sum  of  five  hundred 
dollars  the  defendant  hath  never  paid,  nor  any  part 
thereof,  according  to  the  tenor  of  said  writing,  but  the 
same  is  now  justly  due.  Whereupon  the  plaintiff  says, 
that  by  reason  of  the  premises,  and  by  force  of  said  wri- 
ting, the  defendant,  on  or  about  the  1st  day  of  May,^ 
1806,  after  said  ship  was  completed  and  delivered  to  the 
defendant,  became  justly  indebted  and  liable  to  pay  him 
said  sum  of  five  hundred  dollars,  and  being  so  liable  and 
indebted,  the  defendant  did  afterwards,  on  said  1st  day 
of  Mayy  in  consideration  thereof,  assume  upon  him- 
self, and  to  the  plaintiff  fiilthfully  promise,"  &c. 

The  plea  was  non  aaaumfisif. 

The  plaintiff,  to  make  out  his  case,  read  in  evidence 
the  following  contract:  "  J^ew-Londotiy  26th  of  October^ 
1805.  I  agree  to  finish  the  ship  I  am  now  building  at 
Sionington  in  about  one  month  in  a  workmanlike  man- 
ner, with  patent  windlass,  flush  decks,  &c.  [particularly 
specifying  the  manner  in  which  the  decks,  hull,  ma^ls, 

Vol.  hi.  F  s 


Barker. 
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April,  1809.  Scc.  were  to  be  made,]  when  I  agree  to  sell  her  to 
SmTth  Jo'^ob  Barker  at  thirty  dollars  per  ton,  carpenter's  ton- 
nage, payable  one  thousand  dollars  cash  in  all  next 
month,  pay  my  draft  at  sixty  days  for  five  hundred  dol- 
lars, one  hundred  dollars  of  prime  flour  in  JVeiv-York  at 
the  market  price,  two  thousand  five  hundred  dollars  in  six 
morttlis  after  the  ship  is  completed,  and  the  other  half 
in  merchandise,  at  the  market  price,  such  articles  as  I 
may  want.  If,  however,  the  ship  don't  suit  Captain 
G.  Barney^  the  said  Barker  is  to  take  only  one  half  of 
hex  at  the  above  rates,  and  these  payments  to  be  in  pro- 
poption. 

^^Mithan  SmitH. 

«  Jacob  Barker." 

Goddarcl  and  Cleaveland,  for  the  defendant,  insisted, 
that  the  contract  proved  was  not  the  same  with  that  de- 
scribed in  the  declaration. 

First,  the  consideration  is  not  the  same.  The  declaration 
states  the  contract  to  he /or  the  building  of  a  shifi.  The 
consideration  of  the  contract  proved  is  the  /.nishing  and. 
selling  of  a  ship  to  Barker. 

Secondly,  the  declaration  states,  that  the  money  was 
due  on  thf  \st  of  May.  The  proof  is,  that  it  was  not  due 
until  Marvember,  six  months  afterwards. 

Thirdly,  the  contract  proved  says,  that  the  ship,  when 
finished,  was  to  be  sold  to  Barker.  But  on  this  point  the 
declaration  alleges  nothing. 

Daggett,  in  reply,  observed. 

First,  that  the  consideration  stated  in  the  declaration, 
to  wit,  the  building  of  the  shiji,  was  taken  from  the  words 
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of  the  note  on  which,  &c.     As  the  note  recites  the  con-    April,  I809. 
sideration,  we  are  correct  in  takinj^   the  description  of      smi  i  n 
the  contract,  which  tlie  note  has  given.  Barker. 

Secondly,  that  the  money  is  proved,  as  we  contend,  to 
have  been  due.  as  stated,  on  the  \st  of  May.  This  is  a 
question  of  fact,  which  the  jury  must  determine. 

Thirdly,  that  if  the  declaration  is  defective  for  want  of 
more  allegations,  advantage  may  be  taken  of  such  defi- 
ciency by  motion  in  arrest,  but  it  is  no  variance. 

Livingston,  J.  It  is  the  opinion  of  the  court,  that 
the  consideration  alleged  is  so  different  from  the  one 
proved,  that  we  cannot  let  it  go  to  the  jury.  The 
consideration  alleged  is  the  building  of  a  ship.  The 
con sidtt ration  proved  is  the  finishing  of  the  ship  FAiza 
already  built  in  part,  and  the  selling  it  to  the  defendant. 
Every  one  knows  that  to  build  a  ship  for  another  is  an 
essentially  different  thing  from  finishing  one  partly 
built,  or  selling  one  finished.  This  ship  was  Smitli's^ 
while  she  was  building,  till  she  was  finished,  and  till 
she  was  sold  and  delivered.  Without  deciding  any 
other  points  which  have  been  madc,(a)  we  are  of  opinion 
that  none  of  the  proof  offered  with  respect  to  the  contract 
in  this  case  can  go  to  the  jury. 

The  plaintiff  then  moved  to  amend.  A  declaraiioii 

tna\  be  aincn- 
,  '  cicil     III      anY 

This   was  objected  to,  on  tlie  part  of  the  defendant,  siagc  of  the 
on  the  ground  that  it  was  too  late.  'r'"''     ^^"^^ 

o  the  case  is  ac- 

tiiMlly       cnru> 

The  Court   said,  that  the  plaintiff  could  amend  in  J""^*"**  ^"^  ^'^" 
any  stage  of  the  trial,  if  the  case  had  not  been  actually 
committed  to  the  jury. 

(a)  Several  oiher  |KMnt»  of  law  wrr^  made  by  connscl,  in  thfc 
cnurae  of  ilu-  trial  i  but  a*  no  ilerivion  whh  had  niion  ihci-:).  it  wuk  not 
thought  hcst  to  (tale  them  pailicularly  in  this  report  of  the  ch*c.    K. 
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April,  1S09.       The  declaration  was  accordingly  amended,  by  inserting 

SmiTh      ^"'^  declaring   upon  the  contract  above  recited.     Then 

_    ^-  ^/      there   was  inserted  a   letter  from  the    defendant  to  the 
Babker. 
On   the  26th  p''*ii^t'ff»  dated  Koveviber  21st,  1805,  in  which  the  defend- 

of      Octoher,  ant  concludes  to  take  the  whole  ship,  and  introduces  a 

1805,     Ji      a-  .  . 

gived  to  fi-  Captain  Waterman  as  his  agent,  to  superintend  the  finish- 
the^i  ^  tiaVtlv  ^"S  °f  ^'^^  ship.  Then  it  was  averred,  that  Waterman 
built,  in  ahout  (jjjj    superintend  the  finishiner  and  rieccine  of  the  ship; 

ore       month,  ^  °  &t>      &  f» 

and  then  sell  and  that  the  defendant,  on  the  8th  day  of  February^  1806, 
certain  price  ^"  pursuance  of  the  Contract,  executed  the  note  on  which, 
per  ton,  pay-  j^c,     'I'he    plaintiff  then   introduced  an   averment,    that 

able  in  a  man- 
ner,   and    at  he  finished  the  ship,  in  all    respects,  as  specified;   sold 

times,  specifi-  ,         ,    r       •  •  ,       r     ^      •  i 

ed.  On  the  her  to  the  deiendant,  on  the  30th  ot  Afinl,  1806;  and 
ari/"i806  'b  delivered   her    with  a  bill  of  sale  to    Waterman^  as  the 

gave  his  note  ag-ent  of  the  defendant;  that  Waterman  received  the 
lor    tiie    pay-     ^ 

ment     of    a  ship,  and    made    an  endorsement  upon  the   contract  in 

certain      sum     ,         _  „       .  ,         ,,  ,,         •       i      ■  ,  •         r    t^ 

as  soon  as  that  the    tollowing   words:    "  Keceived   the    ship  ot    Captam 

bTcome^'^Tue  •^'«^^'^«  Smith,  agreeable  to  the  within  contract;  and  I, 
on  the  con-  ^g  attorney  to  Jacob  Barker,  do  discharge  said  Smith 
that  this  note  from  all  demands,  that  said  Barker  has  by  law  or  equity, 
We  only  upo^n  ^^^  "°*  delivering  her  before ;  as  witness  my  hand,  this 
a  strict  fulfil.  30th  day  oi  JhriL  1806. 
ment   of    the  "^    . 

contract      on 

JL;  thaTa  fin-  "  ^'  Waterman,  attorney  for  J.  Barker.*^ 

ishing  and  de- 
livery of   the 

ship  on    the      The  plaintiff  then  averred,  that  by  said  writing  of  the 

30th  of  .^A„7,        ,        p    V,  ,         ,     r        ,  ,  , 

1806,  was  not  8th  ot  February,  1806,  the  defendant  assumed,  and  pro- 
mTnt-'andtliat  ^^^^^  to  pay  to  the  plaintiff,  or  his  order,  five  hundred 
a  release  from  dollars,  as  sooH  as  that  amount  should   become   due  by 

B    of  all   ex-       .  ,  r     ^      .  • 

rtptiuns  ari-  said  Contract;  and  that  on  the  30th  of  Afiril,  1805,  said 
noif-fuifii'ment  ^""^  ^^^^  ^^^  from  the  defendant  to  the  plaintiff,  by  said 

TVf.uUi  not  contract,  and  by  the  completion,  delivery  and  sale  of  said 
give       .-i      a        .  '  r  J  / 

rightof action  ship. 
Oil  tlie  note. 

4 
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After  the  declaration  had  been  thus  amended,  it  was  April,  I809. 
agreed  by  the  counsel,  to  submit  the  case   to  the  same      SmTrt 
jury,  who  had  heard  the  evidence  adduced  in  the  former 
stage  of  the  trial. 

Livingston,  J  in  his  charge  to  the  jury,  said,  that 
the  contract  now  stated  in  the  declaration  was,  that 
Smith  should  finish  the  ship  Eliza  in  a  workmanlike 
maiiner,  and  sell  her  to  Barker  in  about  one  month. 
The  defendant  had  objected,  that  this  contract  was  not 
complied  with,  because  the  ship  was  not  built  in  a  work- 
in  nlike  manacr.  Little  proof  had  been  adduced  by  the 
defendant  to  this  point;  and  he  considered  it  as  not 
much  insisted  on  by  his  counsel.  As  to  the  time^  it  was 
proved,  that  the  ship  was  not  delivered  till  after  six 
months  had  elapsed.  Nobody  could  consider  this  as 
the  fulfilment  of  a  contract  to  deliver  in  about  one 
month.  But  it  was  insisted,  for  the  plaintiff,  that  what- 
ever breach  of  contract  there  has  been,  on  his  part,  all 
advantage  to  be  derived  from  it  had  been  waived  express- 
ly by  the  defendant.  But  this  note  was  to  become  paya- 
ble, when  the  sum  of  five  hundred  dollars  should  become 
due  on  the  contract.  If  the  contract  was  not  complied 
with,  this  note  could  not  have  become  due.  The  court 
were  decidedly  of  opinion,  that  if  Barker  had  expressly- 
waived  all  exceptions  arising  from  want  of  fulfilment  of 
the  contract,  by  writing  under  hand  and  seal,  yet  this 
note  would  never  have  become  due. 

The  plaintiff  thereupon  suffered  a  nonsuit. 
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ZEPHANIAH  SWIFT,  ! 
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June,  1809.        JoHN  B.  JuDSON  and  Hebzibah,  his  wife,  against 

Walker  Lake. 

J'^^'courr^of      "^^^^  ^^'^s  ^"  ^^^^°"  °^  ejectment  for    one  undivided 
probate  est!!-  seventh  Dart   of  a   piece  of  land,   which    the    plaintiffs 

blishing  a  will  ,   '.       .         •    ,         p    .  t  r      ,       ■     • 

containing    a  Claimed,  in  the  right  oi  the  wiie,  as  one  or   the  heirs  at 

"SZi^.  taw  of  Jnn  Lake,  deceased, 
elusive     upon 
the    heirs    ot" 

the     devisor.      The  defendant  pleaded  the  general  issue. 

until  disaffir- 
med on  ap- 
peal, or  set  a-      On  the  trial,  it  was  proved  and  admitted  by  the  parties, 

side     in     due  „  t  ^•     i        •       ^ 

course  of  la-w.  that  on  the  1st  of  January,  1797,  Ann  Lake  died   seised 

of  the  premises;  that  she  had  previously  made  her  will, 

while  the  wife  of  Jabez  Lake,  whereby  she  devised   the 

premises  to  the  defendant;  and  that  on  the  9th  oi  June, 

1797,  said  will  was  proved,  and  offered  to  the  court  of 
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probate  for  approbation,  whereupon  the  following  decree   June,  1809- 
Tvas  passed:  "  w^f  a   Court  of  Probate  held  at   Stratford^     Judson 
June    9chj    1797.     The    within    will  being   proved,  and  ^- 

offered  to  this  court  for  approbation,  the  same  is  by  this 
court  approved,  and  ordered  to  be  recorded,  the  execu- 
tor having  accepted  the  trust  committed  to  him,  and 
given  bond  as  the  law  directs."  From  this  decree  no 
appeal  was  taken;  and  the  time  limited  for  taking  such 
appeal  had  elapsed  b<  fore  the  commencement  of  this 
action,  so  that  none  could  now  be  taken.  The  only 
question  in  the  case  was,  whether  the  devise  of  jInn 
Lake,  executed  by  her  while  under  coverture,  aixd  duly 
proved,  and  approved  by  the  court  of  probate,  was  suffi- 
cient in  the  law  to  defeat  a  title  by  descent  in  the  heirs? 
The  superior  court  instructed  the  jury,  that  the  decree 
of  probate,  not  having  been  appealed  from,  but  remain- 
ing in  full  force,  was  conclusive  upon  the  heirs  at  law  of 
the  devisor,  as  to  all  the  real  estate  thereby  devised,  of 
which  she  died  seised,  and  that  the  title  of  Hebzibah 
Judson,  one  of  those  heirs,  was  thereby  defeated.  They, 
therefore,  directed  the  jury  to  find  for  the  defendant; 
which  was  accordingly  done. 

The  plaintiff  moved  for  a  new  trial;  and  the  courV 
reserved  the  motion  for  the  consideratiorr  of  ti;c  nin<' 
judges. 

Gould  and  Ji.  M.  Sherman,  in  support  of  the  motiori. 
contended, 

1.  That  the  tL.i.ic  oi  .iuu  l.u!^Cf  ucin»-  cxccuicd  h\ 
her  while  she  was  a  feme  covert,  was  void.  The  rasp  of 
Fitch  V.  Braincrd,  2  Day,  163.  was  relied  upon  as  de- 
cisive of  this  point. 

2.  That  the  decree  of  probate'  cslablishinj;  tli^ 
will)  vested  no  title  in  the  devisee.  Uy  the  common 
-law  of  England,  real  estate,  on  (h(^  dealli  rjf  the  owner, 
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June   1809.    vests  immediately  in  the  heir  or  devisee.     The  personal 
,  estate  only  goes  to  the  executor  or  administrator.     The 

law  having  settled  the  course  of  the  former,  has  made  no 
provision  for  its  management.  The  latter  is  alone  the 
subject  of  cognisance  by  the  ordinary.  He  must  look  so 
far  into  a  devise  of  real  estate  as  to  ascertain  who  is  the 
executor,  where  fierso?ial  estate  of  the  deceased  is  left. 
But  the  devise,  quoad  the  real  estate,  derives  no  validity 
from  probate.  As  on  not  guilty  in  trespass,  the  title 
of  real  estate  is  tried,  as  inducement  only,  and  not  as 
the  gist  of  the  issue;  so  here,  the  validity  of  the  will  is 
tried,  to  ascertain  the  executor,  and  for  some  other  pur- 
poses, but  not  to  aifect  the  title  of  the  heir.  "With  that 
title  the  ordinary  has  no  concern.     Ponv.  on  Mort.  688. 

The  statutes  of  Connecticut  have  vested  the  powers 
and  duties  of  the  ordinary  in  the  court  of  probate;  and 
have  given  that  court  no  additional  power  as  to  real 
estate.  Here,  as  in  England^  the  real  estate  vests  in  the 
•  heir.  He  alone  can  bring  trespass,  or  ejectment.  The 
executor  can  only  bring  trove,  &c.  for  injuries  to  the 
personal  fund.  The  court  of  probate  has  no  power  as 
to  the  former,  except  to  order  a  sale  for  the  payment 
of  debts,  when  the  personal  fund  is  deficient,  and  to 
cause  distribution  to  be  made.  To  effect  the  objects  of 
its  jurisdiction,  the  court  of  probate  must  decide  on  the 
competency  of  the  testator,  and  the  formality  of  the  exe- 
cution of  the  will;  otherwise,  it  cannot  make  distribution, 
or  ascertain  the  executor.  But  its  determination  is 
conclusive  3iS  to  those  objects  only.  The  title  to  real  estate, 
with  which  that  court  has  no  concern,  is  left  unsettled 
by  its  decree. 

Tl^.e  power  given  the  court  of  probate  to  order  sale, 
and  make  distribution  of  real  estate,  involves  no  authori- 
ty to  decide  on  the  fifle  of  such  estate.  The  statute  es- 
tablishing that  court  concludes  thus:  "  And  of  acting  in 
all  testamentary  and  probate  matters,  and  in  every  other 
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thing  proper  for  the  court  of  probate  to  act  in,  according  June,  1809. 

to  law*'     Tit.  42.  c.  1.  s.  61.    General,  unspecified  pow-  joTso^ 
crs  are  here  given,  which  are  to  be  ascertained  by  refer-      i^j^^^, 
ence  to  the  common  law. 

Ingeraoll  and  Hatch^  contra. 

To  lay  a  foundation  for  a  new  trial  in  this  case,  it  must 
be  established,  in  the  first  place,  that  the  land  in  ques- 
tion did  not  pass  by  the  devise;  and,  in  the  second,  that 
a  sentence,  or  decree,  of  a  court  of  probate,  establishing 
a  will,  is  not  conclusive  as  to  real  estate. 

1.  As  to  the  first  point:  The  will,  or  devise,  is  claimed 
to  be  void,  only  on  account  of  the  supposed  incapacity 
of  the  devisor;  she  having  been,  at  the  time  of  making  it, 
a  feme  covert.  This  brings  up,  for  the  determination  of 
this  court,  the  much  litigated  question,  whether  a  mar- 
ried woman,  by  our  law,  previous  to  the  act  of  the  last 
session,  could  devise  her  real  estate  ?  This  question 
was  barely  stated  by  the  counsel;  it  could  answer,  they 
said,  no  purpose  to  go  into  the  argument  at  lengthy 
The  subject  had  been  repeatedly,  and  very  fully,  discuss- 
ed. The  decision  in  the  case  of  Fitch  v.  Brainerd^  2 
Day,  163.  they  denied  to  be  law.  The  most  that  could 
be  said  of  that  case  was,  that  it  was  directly  opposed  to 
a  former  decision  of  the  same  court  of  many  years'  stand- 
ing, {jidama  v.  Kellogg.,  Kirby.,  195.)  and  to  a  long  series 
of  decisions  in  the  inferior  courts.  It  was  therefore 
claimed,  that  should  it  be  necessary,  in  the  deterni^nation 
of  this  case,  the  court  would  go  into  the  merits  of  the 
question,  considering,  that  the  decisions  in  the  old  court 
of  errors  did  not  settle  it  cither  way. 

3.  The   only  remaining  question  is,  whether,  by  our 

law,  the  jurisdiction  of  courts  of  probate  extends  to  the 

real   estate  of  deceased  persons  \    For  it  is  agreed,  in 
Tot..  HI.  T  ( 


Lake. 
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June,  1809.   this  case,  that,  if  the  court  of  probate  had  jurisdiction 
JuDsoN      °^  ^^^  subject  matter,  its  sentence,  or  decree,  not  appeal- 
ed from,  is  conclusive;  and  therefore,  that  the  validity  of 
the  devise  cannot  be  collaterally  drawn  in  question. 

The  rules  of  the  English  law  are  admitted  to  be, 
as  laid  down  by  the  counsel  in  support  of  the  motion* 
The  ordinary,  in  Great  Britain,  has  not  juribdiction  of 
real  estate;  the  heir  there  is  not  a  party  to  a  sentence, 
or  decree  proving  and  approving  a  will.  But  still  the 
question  recurs,  what  is  the  law  of  Connecticut  ?  For, 
on  this  subject,  it  is  conceived,  we  have  a  system 
entirely  distinct  and  diflPerent  from  the  English  system. 
Our  own  legislature  has  limited  and  defined  the  juris- 
diction of  our  courts  of  probate,  by  positive  statute;  and 
it  is  from  an  exaipination  of  the  powers  thus  given,  and 
not  from  any  analogy  presented  by  an  English  preroga- 
tive court,  that  a  correct  judgment  is  to  be  formed  on 
the  point  now  under  consideration. 

By  the  61st  section  of  the  "  Act  for  constituting  and  re- 
gulating courts,*  Sec.  it  is  provided,  that  "courts  of  probate 
shall  have  the  power  and  cognisance  of  the  probate  of  wills, 
and  testaments,  granting  administration,  appointing  and 
allowing  of  guardians,  and  of  acting  in  all  testamentary 
and  probate  matters,  and  in  every  other  thing  proper  for 
a  court  of  probate  to  act  in,  according  to  law."  It  is 
readily  admitted,  that  this  provision  was  not  intended  to 
enlarge  the  jurisdiction  of  probate;  nor  was  it  intended) 
by  anyj-eference  to  the  English  law,  to  operate  as  a  re- 
stricting clause.  It  was  undoubtedly  introduced,  for  the 
purpose  of  identifying  a  court  having  a  certain  jurisdic- 
tion, and  not  for  the  purpose  of  limiting  or  defining  that 
jurisdiction.  We  must,  therefore,  recur  to  the  specific 
powers  given  by  other  statutes,  in  order  to  determine 
the  question  we  are  now  considering.  If  it  be  shown 
.  generally,  that  a  court  of  probate  has  the  same   control 
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over  real,  as  over  personal  estate,  and  especially,  if  it  be    June,  1809. 
shown,  that  a  power  is  given,  in   the  exercise  of  which      ji;dson 
in  almost  every  case,  the  validity  of  a  devise  of  lauds       ^^^j.^ 
must  be  necessarily  adjudicated  upon;  it  is  believed  no 
doubt  can  remain  as  to  the  decision  of  the  case  at  bar. 

The  first  act  to  be  done,  in  case  of  a  testate  estate,  is 
to  prove  the  will.     It  is  made  the  duty  of  an  executor  ' 

to  present  the  will,  within  thirty  days  after  the  decease  of 
the  testator,  and  cause  it  to  be  proved,  and  recorded,  oc 
to  present  it  and  decline  executorship.  Stat.  Conn. 
tit.  60.  c.  1.  s.  2.  The  statute  makes  no  distinction 
between  a  will  of  real  and  one  of  fieraonal  estate.  Sup* 
pose,  then,  a  mere  devise  of  real  estate,  with  the  ap- 
pointment of  an  executor,  would  it, not  be  his  duty  to 
present  the  will  ?  Would  he  not  incur  the  forfeitures 
of  the  statute  by  neglect  ?  Upon  the  principles  contend- 
ed for  on  the  other  side,  he  clearly  would  not. 

Another  part  of  the  office  and  duly  of  an  executor,  itj 
such  case,  is  the  making  and  presenting  of  an  inventory. 
This  is  to  be  made  "  of  all  the  estate  of  the  person  de- 
ceased as  well  moveable  as  not  moveable,  whatever." 
The  executor  is  bound  to  exhibit  it  within  two  months 
after  probate  of  will,  and  this  under  a  penalty  for 
neglect,  unless  he  render  a  sufficient  excuse,  to  the 
acceptance  of  the  judge.  Stat.  Conn.  tit.  60.  c.  1.  s.  * 
4,  5. 

Further,  the  real  estate  is  a  fund  for  the  payment  of 
debts,  and  may  be  sold  for  that  purpose,  under  an  order  of 
the  judge  of  probate,  in  all  cases,  where  the  persomil 
fund  is  insufficient.  Indeed,  whenever  the  debts  of  the 
deceased  ^'  cannot  be  lully  paid  out  of  the  personal 
estate,  without  prejudice  to  the  widow  or  heirs,  by  de- 
priving them  of  necessary  slock,"  6cc.  the  judge  may, 
at  his  discretion)  order  a  sale  of  land,  for  the  payment 
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June,  1809.    of  such    part    "as  he    shall    judge    reasonable."     Stat. 
JuDsoM       Conn.  tit.  60.  c.  l.s.  22.  and  c  3.  s.  1. 


Lake. 


But  lastly,  courts  of  probate  are  empowered  by  statute, 
to  order  a  distribution  of  the  real,  as  well  as  of  the  personal 
estate,  and  in  precisely  the  same  terms.  Their  power 
over  the  one  subject  is  the  same  as  over  the  other;  and 
this,  whether  the  estate  be  testate  or  intestate.  In  the 
one  case,  the  distribution  is  to  be  according  to  the  will, 
or  devise;  in  the  other,  according  to  law.  Stat.  Conn.  tit. 
60.  c.  1.  s.  12.  and  c.  8.  But  how,  let  it  be  asked,  is  it 
possible  for  the  court  to  determine  the  question,  to  whom 
distribution  is  to  be  made,  whether  to  the  heir  or  devi- 
see, without  adjudicating  upon  the  validity  of  the  devise? 
This  question  will  necessarily  arise  in  every  case,  where 
the  real  estate  is,  by  will,  given  to  different  persons,  or  in 
different  proportions,  from  those  prescribed  by  law ;  and 
these  are  the  only  possible  cases  in  which  the  same  ques- 
tion could  be  brought  up  in  actions  of  ejectment. 

Thus,  we  see,  that  the  sentences,  or  decrees  of  a 
judge  of  probate  as  much  respect  real,  as  personal  estate. 
The  will  is  to  be  proved  and  approved  in  the  same  man- 
ner; the  inventory  must  embrace  both ;  distribution  is  in 
like  manner  to  be  made,  whether  this  estate  be  testate 
or  intestate;  and  each  kind  of  estate  is  eventually  a  fund 
for  the  payment  of  debts,  and  may  be  sold  for  that  pur- 
pose under  an  order  of  the  judge.  The  only  difference 
is,  that,  as  a  general  rule,  the  personal  fund  must  be  ex- 
hausted before  resort  can  be  had  to  the  real  estate  for 
the  satisfaction  of  debts. 

But  we  are  told,  that,  in  the  exercise  of  all  these  pow- 
ers, a  court  of  probate  does  nothing  more  than  the   or- 
-  dinary  may  do  in  England;  and  that  a  distribution  under 
an  order  or  decree  of  that  court  does  not  conclude  the 


Lake. 
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question  of  title,  as  between  the  heir  and  devisee.  Why,  June,  1809. 
and  how  far,  then,  is  a  similar  sentence  or  decree  con-  ,,.„,„„ 
elusive  in  the  case  of  personal  property?  Our  statute 
makes  no  distinction  as  to  the  effect  and  operation  of 
such  decree  in  the  two  cases.  S(at.  Conn,  ut  sufi.  It 
would  surely  be  thought  a  strange  proposition  to  lay 
down,  that  one  who  claims  the  personal  property  of  a 
deceased  testator,  under  the  statute  of  distributions, 
should  be  permitted  to  try  the  validity  of  the  will,  after 
probate,  in  an  action  of  trover  against  the  legatee.  It 
would  be  thought  equally  absurd,  that  the  heir,  after  pro- 
bate, should  be  permitted  to  try  the  same  question  in  an 
action  of  ejectment;  if  our  notions  on  the  subject  bad 
not  been  confused,  by  blending,  in  our  view  of  it,  the 
rules  of  the  English  system  with  our  own. 

But,  if  the  construction  now  contended  for  had  been 
less  obviously  just,  in  the  beginning;  if  there  had  been 
even  some  doubt  respecting  the  operation  of  decrees  of 
probate  upon  devises  of  real  estate ;  still  that  construction 
is  established  by  long,  and  uninterrupted  usage,  under  our 
system.  When  a  will  is  presented  to  probate,  to  be 
proved,  &c.  is  it  not  established  in  our  practice,  that 
the  heir  may  appear,  and  contest  its  validity  ?  Upon 
the  principles  contended  for  on  the  other  side,  this  is  a 
usage  without  law;  for  he  is  no  party  to  the  proceedings 
in  probate;  and,  indeed,  those  proceedings,  so  far  as 
they  respect  hi»  rights,  are  coram  nonjudice. 

Further,  if  the  decree  of  probate,  in  such  case,  esta- 
blish the  will,  has  not  the  heir  a  right  to  appeal;  and 
then  further,  as  the  case  may  be,  to  bring  a  writ  of 
error  ?  If  the  proceedings  in  probate,  as  far  as  they 
respect  the  rights  of  the  heir  are  void,  as  being  coram 
non  jiidiccy  and  if  he  Is  no  party  to  tliem,  he  plainly  has 
not;  for  the  statute  allows  an  appeal,  only  in  favour  of 
those,  who  are  '*  aggrieved  with  the  judgment,  sentence," 


Lake. 
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June,  1809.  &c.  of  a  cotirt  of  probate.  Stat.  Conn.  tit.  42.  c,  1.  s.  95, 
JuusoN  Y^^  "°  point  is  better  settled,  than  that  all  this  may  be 
done;  our  practice  has  been  uniform  from  the  begin- 
ning. The  heir  appears  as  a  party  before  the  court  of 
probate;  he  takes  his  appeal  to  the  superior  court,  and 
then  brings  his  vrrit  of  error  to  this  court.  After  all, 
shall  he  be  permitted  to  turn  around,  bring  his  action 
of  ejectment,  and  go  over  the  entire  ground  again? 
•  Has  not  the  subject  matter  been  adjudicated  upon  ?  If 
not,  our  highest  courts  have  been  employed,  strangely 
enough,  in  trying  cases,  which  they  had  no  power  to 
.determine. 

The  decision  in  the  case  of  Bush  v.  Sheldon ^.  I  X)aij\ 
170.  would  seem  to  settle  the  pomt,  that  the  heir  may 
be  a  party  to  a  decree  of  probate,  and  that,  in  a  class  of 
cases  to  which  the  jurisdiction  of  that  court  does  not 
more  clearly  extend,  than  to  those  like  the  present,  such 
decree  is  conclusive. 

By  the  Court.  The  only  question  necessary  to  be 
decided  in  this  case  is,  whether  the  probate  of  the  will 
of  Mrs.  Like  is  not  conclusive  regarding  the  validity  of 
the  will,  until  it  is  reversed  on  appeal  to  the  superior 
cburt  ?  And  we  are  of  opinion,  that  the  law  is  so,  that 
the  will  must  stand  until  such  reversal  takes  place.  The 
statute  of  this  state  gives  to  the  courts  of  probate  cogni- 
sance of  the  probate  of  wills,  and  allows  to  all  parties 
aggrieved  an  appeal  to  the  superior  court.  Every  mat- 
ter pf  law  and  fact  regarding  the  validity  of  wills,  both  as 
they  respect  real  and  personal  estate,  is  confided  to  the 
courts  of  probate;  and  the  decisions  of  those  courts, 
while  they  stand  unreversed,  are  as  conclusive  as  the 
decisions  of  any  other  courts  of  record  on  matters  within 
their  jurisdiction. 

New  trial  not  to  be  granted. 
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WRIT  of  error.  In    an   .«iion 

on  a  proinis' 
soiy  note   for 

The  declaration  was  as  follows:  «  That  the  defendant,  f^  '^^'«!^.  J« 

in  and  by  a  certain  writing  or  note,  under  his  hand,  by  ^ood      iVesu 

him   well  executed,   dated    the  30th  day   o(  June^  \806,  sug-ur,  ormt. 

promised  the  plaintiff  to  pay  to  him,  for  value  received,  ^el^ecUonlflZ 

the  sum  of  eighty  dollars,  to  be  paid  in  good  West-India  P'}yfe,  toitJdn 

.  r     I  1    •      -n.    etffht  ilay»  af. 

rum,  sugar,  or  molasses,  at  the  election  of  the  plaintiff,  ter  titue,  it 
to  be  paid  in  eight  days  next  after  the  date  of  said  note,  be  unnecesM-' 
as  by  said  writing  or  note,  ready  in  court  to  be  shown,  ^^^  ^^  *Yh^» 
appears.  Now,  the  plaintiff  further  says,  that  the  de-  pajce  ma«le 
fendant,  his  promise  aforesiiid  not  regarding,  hath  never  and  ^ve  no- 
performed  the  same,  though  often  requested  and  de-  ufepmm'j^^" 
manded;  which  is  to  the  damage  of  the  plaintiff,"  &c.      «'  ^''e  latter 

was  bound,  at 
all  events,   to 

To  this  declaration  the  defendant  demurred:   ajid  the  '"^l^f  :    l"*^* 

'      ""  iiieni  In     one 

tufierior  court  adjudged  the  same  insufficient.  °f  '^''<=  article* 

specified  witli- 
in  eight  days, 

Bradley,  for  the  plaintiff  in  error.  becan"/"""m: 

inediatelv  Vte- 
ble. 

The  exception    to  the  declaration   is,  that  it  has  no 

allegation  that  the  plaintiff  made,  and  notified  the  de- 
fendant of,  an  election  of  what  articles  mentioned  in  the 
note  the  plaintiff  would  receive  in  payment. 

It  will  be  agreed,  that  if  the  defendant  had,  on  the 
day,  tendered  to  the  plaintiff  one  of  the  articles  mention- 
ed in  the  note,  the  plaintiff,  to  avoid  the  cflect  of  the 
tender,  must  aver,  that  he  had  efected  to  receive  pay- 
xnent  in  the  other  articles,  and  that  he  had  given  the 
defendant  reasonable  notice  of  his  election;  and  must, 
state  the  Ume  and  pUce  of  such  notice,  that  the  coyrt 


Wells. 
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June  1809,    "™^y  j'^^Jje  of  its    reasonableness;  and  that  the  defend- 
_    ant  may,   if   he    choose,    plead   the    tender,   and    then 

TOWNSEND  •'  ,  * 

traverse  this  notice. 

If  the  plaintiff  would  claim  the  benefit  of  an  election, 
he  must  make  it;  and  if  he  makes  it,  as  it  is  a  matter  con- 
fined to  his  own  knowledge,  he  must  notify  the  defend- 
ant of  it.  But  he  might  waive  the  benefit,  if  he  chose; 
and  then  the  right  of  election  would  devolve  upon  the 
defendant. 

There  are  cases,  in  which,  in  an  action  upon  a  con- 
tract, it  is  necessary  that  performance  of  something  be 
averred  by  the  plaintiff,  in  order  to  perfect  his  right  of 
action.  The  first  case  is,  where  the  promise  is  made 
upon  express  condition  of  something  to  be  previously  done 
by  the  plaintiff. 

In  the  present  case,  there  is  no  such  condition;  but 
the  contract  is  absolute,  that  the  defendant  will  pay  m 
rwm,  sugar f  or  molasses.,  at  the  election  of  the  p.luintiff. 

A  second  case  of  the  kind  specified  is,  where  the  con- 
sideration of  the  defendant's  promise  is  executory;  as  if 
the  contract  be  to  build  a  house.  Here,  the  plaintiff  must 
aver  performance. 

But  in  this  case,  the  consideration  is  executed,  and 
the  plaintiff  acknowledges  in  this  note,  that  he  has  re- 
ceived the  value  of  his  promise. 

The  cases  in  which  the  defendant  is  entitled  to  notice 
from  the  plaintiff,  are  those  where  the  performance  of 
the  act,  on  which  the  plaintiff's  right  of  action  arises,  is 
secret  and  unknown  to  the  defendant;  and  also  where 
the  defendant  cannot  know  what  he  has  to  do,  except  by 
information  from  the  plaintiff;  as  would  be  the  case  of  an 
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agreem«nt  to  account  before  auditors  such  as  the  plain-  June,  isoi). 
tifiF  should  assign,  or  to  execute  such  a  deed  as  the  townsend 
plaintiff  should  devise,  or   pay  the   plaintiff's   costs  of  ^• 

such  a  suit.     Com   Dig.  tit.  Pleader,  (C.  73.) 

In  the  present  case,  the  defendant  promises,  for  value 
received,  to  pay  the  plaintiff  eighty  dollars  worth  of  rum, 
sugar,  or  molasses,  at  the  choice  of  the  plaintiff.  Here, 
the  undertaking  is  intelligible  and  certain;  and  although 
a  power  is  vested  in  the  plaintiff  to  vary  the  duty  of  the 
defendant,  yet  he  has  not  varied  it,  but  left  the  election 
in  the  defendant. 

Suppose  the  plaintiff,  on  the  day  on  which  these 
articles  were  to  be  delivered,  had  gone  to  the  defendant, 
and  told  him,  *'  I  have  no  choice  to  make ;  pay  me  as 
you  please ;"  would  not  the  defendant  have  been  thereby 
put  to  his  election  with  respect  to  the  manner  of  satisfy- 
ing this  contract  ?  But  it  can  make  no  difference  whe- 
ther the  plaintiff  expressly  refused  to  make  an  election,  or 
merely  neglected  to  make  it.  In  both  cases,  the  plain- 
tiff waives  the  right  of  choosing;  and,  from  the  nature 
of  the  case,  the  defendant  must  know  it. 

This  contract  is  expressed  to  be  for  value  received, 
and  is  wholly  for  ihe  benefit  of  the  plaintiff.  Now,  he 
for  whose  benefit  a  contract  is  made,  may  waive  any 
advantage  of  it,  if  he  chooses  so  to  do ;  and  if  he  can 
waive  the  whole,  he  may  a  part;  but  a  waiver  of  a  part 
does  not  discharge  the  obligation  to  perfdrm  the  residue. 
In  this  case,  the  plaintiff  waives  his  right  of  election 
with  respect  to  these  articles;  but  that  is  no  waiver  of 
his  right  to  receive  some  of  these  articles  in  payment 
of  his  debt,  and  such  as  the  defendant  may  choose  to 
deliver. 
Vol.  1H.  U  a 


I'OWXSEND 

V. 

WbLI.8- 
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Jane,  1809.  If  ^.  should  engage  to  build  and  paint  a  house  for  fl., 
and  the  latter  should  afterwards  declare  to  him,  that  he 
would  not  have  the  house  painted;  this  might  excuse  A. 
for  not  painting  the  house,  but  would  be  no  reason  why 
he  should  not  build  it. 

Suppose  an  election  had  been  given  to  the  plaintiff 
•with  respect  to  the  place  of  payment;  if  the  plaintiff  had 
given  reasonable  notice  to  the  defendant,  he  must  tender 
at  the  place  appointed;  but  if  the  plaintiff  made  no  elec- 
tion it  would  follow,  not  that  the  defendant  was  not  bouii4 
to  pay  at  all,  but  that  he  might  tender  at  either  place 
mentioned,  according  to  his  own  election. 

Peters,  for  the  defendant,  contended,  that  the  omission 
of  an  averment  in  the  declaration,  that  the  plaintiff  made 
his  election,  and  gave  reasonable  notice  thereof  to  the 
defendant,  was  fatal.  In  support  of  this  general  excep- 
tion, he  relied  upon  the  following  propositions: 

1.  That  in  an  action  on  contract  for  collateral  articles, 
payable  on  demand,  the  plaintiff  must  allege  a  demand, 
specifying  the  time  and  place,  or  his  declaration  will  be 
ill.  Dean  v.  Woodbridge,  1  Root,  191.  Smith  v.  Leavens- 
tvorth,  I  /foo/,  209.  3  Bac.  jibr.  7 13.  Dud.  edit.  Fitzhugh 
V.  Bennington,  6  Mod.  227. 

2.  That  whenever  an  obligee  has  an  election,  with 
which  the  obligor  is  bound  to  comply,  the  election  is 
part  of  the  contract,  and  must  be  made  in  due  time,  and 
alleged  in  the  declaration.  1  Bac.  Abr.  432.  Dub.  edif. 
Grenningham  v.  Ewer,  Cro.  Eliz.  396.  539.  Bulky  v. 
JHubbins,  Cro.  Car.  571.  Holmes  v.  Tiuist,  Hob.  51. 
Lamb* 8  caae,  5  Co.  24.    Baeket  t.  Basket f  2  Mod.  200* 
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ToWXSENB 

Such  a  construction  must  be  gWen  to  the  note  as  will  w^^j^j 
preserve  the  rights  of  the  parties  unimpaired,  and,  at  the 
same  time,  leave  the  proraissor  bound  for  the  payment, 
until  the  note  is  satisfied.  The  note  binds  the  promissor 
to  pay  the  promissee  eighty  dollars  in  rum,  sugar,  or 
molasses,  within  eight  days  of  the  date.  The  promissor 
has  the  right,  therefore,  of  making  payment  in  one  or 
the  other  of  these  articles.  The  promissee  has,  also^ 
by  the  condition  of  the  note,  a  right  to  elect,  within  the 
eight  days,  which  of  the  articles  he  will  receive  in  pay- 
ment. But  this  right  of  election  must  not  be  exercised 
in  such  a  manner  as  to  defeat  the  right  of  the  promissor 
to  perform  his  contract,  by  delivering  the  article  select- 
ed within  eight  days.  Hence,  it  follows,  that  the  pro- 
missee must  elect,  if  he  intends  so  to  do,  in  such 
season  as  will  allow  the  promissor  time  to  deliver  the 
article  within  the  eight  days ;  and  if  he  delays  beyond 
that  time,  the  promissor  may,  and  is  bound  to  perform 
his  contract,  by  delivering  one  of  the  articles  stipulated 
ibr.  And  the  defendant,  haying  failed  to  perform  his 
contract  within  the  eight  days,  became  immediately  lia- 
ble on  the  note. 

Judgment  reversed. 
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June,  180$. 

Joseph  Hamilton  and  Rrbecca,  his  yrik,  againsi 
Joshua  Hempstkd. 

vf.  aevised  his     MOTION  for  a  new  trial. 

lands    to    his 
scTi  B.  ami  his 

if  "he'^ihouS  This  was  an  action  of  ejectment  by  the  plaintiffs, 
have  no  male  jj^  (.jjg  riffht  of  the  wife,  claimincT  title  to  the  demanded 

heir,   then   to  ^      ^  .  ■  .  ,      ,        ,    r       i  j» 

hisdaughters;  premises  as  tenants  m  common  with  the  defendant,  and 
should'  die  alleging  an  actual  ouster  and  exclusive  possession  by  the 
-without  issue,  defendant. 

then     to    the 

daughters     of 

^   Held,  that       „,  ,   .  i     j   j 

£  took  an  es-      The  general  issue  was  pleaded. 

tate-tail.      By 

the    common 

law  of    Con-      Qn  the  trial, -it  appeared,  that  Joshua  Hem/isted  the 

necticut,      an  .  .  •,,.,!  ,       r 

estate-tai'  he- first  devised  the  premises  by  a  will   dated    the    17th  ot 

^^^  \n^  fll'.  October^   1683,  to  his  son  Joshua  Hemfisted  the    second, 

simple  in  the  with  this  clause  of  limitation :  "  Which  lands,  (to  say,)  all 

issue    of    the  .  .  .  _ 

first  donee  in  the  lands  given  him,  shall  accrue  unto  the  heir  male  of 

my  said    son,  and  not  to  be  alienated;  but  if  it  should 

In  170",  the  please  God,  he  should  have  no  heir  male,  then  it  shall  be- 
General    As- 
sembly o{  Con-  come  his  daughter  and  daughters;  and  if  it  should  please 

not  soflr  par- ^°^»  ^^  should  flie  without  issue',  then  to  be  divided 
ted  with  their  jjjj5Q„g  jj^y  daughters,  all  or  so  many  of  them,  as  shall 
thority  as  to  be  then  living."  * 

preclude  them 

from     award-  i-     ,        m^r 

ing  new  trials     In  1689,  the  testator  died.     No  executor  being  named 
'iibunais.'"^^^  in   the   will,    Elizabeth,  widow  of  the  testator,  took  out 
letters  of  administration  in    1690,  and  proceeded  to  set- 
tle the  estate  as  an  intestate  estate. 


On  the  1st  of  October,  1706,  the  will  was  presented, 

by  Joshua  Hemfisted  the  second,  to  the  court  of  firobate 

in  J^eiv-London  county,  for  probate,  which  was  refused. 

,  The  record  of  that  court  is  as  follows:  "  Jc  a  Court  (f 

■Probate,  Mid  in  JYew-Lojidotij  October  the  Is/,  1706. 
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«  Mr.  Joshua  Hemfisted  appearing  at  this  court,  pre-  June,  180&. 
sented  the  will  of  his  deceased  father,  Joshua  Hempsted,  Hamilton 
£or. probate;  and   this  court,  considering  there  is  no  ex-  Hempsted. 
ecutor  appointed  in  said  will,    and  that  the  court  have 
granted  adntiinistration  on  said  estate   sixteen  years  ago? 
and  also,  there  being  two  children  of  the  testator  now 
surviving,    which  were  born  since  the  will  was  made; 
for  the  above  recited  reasons  this  court  do  not  see  cause 
to  give  a  probate  to  said  will." 

From  this  decree  an  appeal  was  taken,  the  record  of 
"Which  is  as  follows:  "  Joshua  Hempated  has  an 'appeal 
from  this  judgment  to  the  court  of  assistants  to  be  hol- 
den  in  Hartford  in  May  next.  He,  the  said  Jdshua 
Hemfisted^  acknowledges  himself  bound  in  a  recogni- 
sance of  ten  pounds,  current  money  of  JWw  Etig/ancf,  to 
the  public  treasury  of  Connecticut  colony,  thath^  will  pro- 
secute the  abovesaid  appeal  to  efTect,  and  answer  all  da- 
mages in  case  he  make  not  bis  plea  good." 

This  appeal  was  entered  at  the  court  of  assistants,  ih 
October,  1707,  who  thereupon  proceeded  to  act  on  the 
'  same,  and  established  the  will.  The  record  of  their 
decree  is  as  follows:  "  This  court,  considering  the  pre- 
mises, do  approve  and  allow  the  said  will  to  be  the  last 
will  and  testament  of  the  said  Joshua  Hcinfisted,  decea- 
sed, and  that  the  disposition  of  his  estate  ought  to  be* 
regulated  by  it;  always  provided,  that  the  children  born 
since  the  date  of  the  will  be  allowed  their  portions  out 
ef  the  whole  estate  equal  to  the  daughters  born  before 
the  will  was  made,  to  be  deducted  out  of  the  portions 
«f  all  of  them  by  proportion,  according  to  what  is  allow- 
ed to  each  of  them  by  the  wilt"  Elizabeth,  the  widow, 
and  Joshua,  the  son,  of  the  testator,  >rrr'',  it  tho.  same 
ttme,  appointed  admintstrotors. 
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June,  1809.       In  October^    1708,   John    Edgcomb  and  said  Elizabeth, 

HAMrTro!!  ^'^o"i  ^e  had  married,  preferred  a  petition  to  the  general 

▼•         assembly  for  a  new  trial,  which,  after  a  full  hearing,  was 

HsMPSTEP  .  -  . 

granted.  The  reasons,  which  the  record  assigns  for  this 
decision,  are,  first,  that  the  appeal  from  the  court  of 
probate  was  entered,  not  at  the  next  court  of  aasistantsy 
but  at  the  next  court  but  one  j  and  secondly,  that  the  ap- 
pellees, now  petitioners,  had  neglected  to  take  a  review 
of  the  decree,  which  they  might  have  done. 

In  October,  1709,  a  new  trial  was  had,  before  the  court 
of  assistants,  and  ihe  will  established,  according  to  the 
principles  of  the  decree  made  two  years  before.  Joshua 
Hejttfiattd  the  second  then  went  into  possession  of  the 
premises.  His  title  was  afterwards  confirmed  by  releases 
from  the  other  heirs  and  claimants. 


On  the  27th  of  J^ovember,  1758,  he  made  his  will, 
whereby  he  devised  the  p.-emises  to  his  grandson 
Joshua  Hempated  the  third,  son  of  his  eldest  son,  Mitha- 
niel  Hemfistid,  deceased,  and  "  to  the  niale  heirs  of  his 
body  lawfully  begotten,  by  a  succession  for  ever  from  ge- 
neration to  generation."  This  will,  after  the  testator's 
death,  was  regularly  proved  and  approved. 

Joshua  Hemfisted  the  third  died,  seised  of  the  premises,, 
without  a  will,  leaving  sundry  children,  male  and  female, 
of  whom  Rebecca  Hamilton  was  one.  The  defendant  was 
son  of  the  eldest  son  of  Joshua  Hempsted  the  third,  and 
claimed  under  the  second  will  as  the  heir  to  whom  the 
estate  was  limited. 

In  support  of  this  claim,  he  contended,  first,  that  the 
will   of  Joshua   the  first  was  not  legally  proved  and  ap- 
proved; secondly,  that  by  the  words  of  that  will,   Joshua 
the  second  took  an  estate  in  fee-simple;  and  lastly,  that  if 
4 
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he  took  an  estate-tail,    it  could   not  be  inherited  by  a   June,  109. 
female  defendant.  HAMii^roit 

V. 
HfiMPsXE©. 

The  court  instructed  the  jury,  that  the  law  was  so, 
upon  the  facts  which  have  been  stated,  that  the  will  of 
Joshua  the  first  was  duly  proved  and  approved ;  that  th» 
demanded  premises  were  thereby  entailed  to  Jonhtui  the 
second;  and  that  the  estate  became  a  fee-simple  in  Joahua 
the  third,  the  issue  of  the  first  donee  in  tail. 

The  jury,  in  pursuance  of  these  instructions,  found  a 
verdict  for  the  plaintiffs;  whereupon  the  defendant  mo- 
ved for  a  new  trial.  This  motion  was  reserved  for  the 
consideration  of  the  nine  judges,  before  whom 

Law  and  Cleavelandy  for  the  defendant,  insisted  upon 
the  same  positions,  which  had  been  urged  and  over- 
ruled on  the  circuit- 

1.  The  will  in  question  was  not  exhibited  for  probate, 
until  many  years  after  the  death  of  the  testator.  The 
court  of  firobate  then  refused  to  allow  it.  From  this 
sentence  no  regular  appeal  was  taken.  The  statute  then 
in  force  made  provision  for  an  appeal  from  any  order, 
sentence,  decree  or  denial,  that  should  be  made  by  the 
court  of  firobate^  referring  to  the  approl)ation  and  al- 
lowance of  any  will,  to  the  next  court  of  assistants^  and 
to  no  other  ajier.  The  proceedings  on  the  appeal, 
which  was  taken  to  the  next  court  but  one  were,  there- 
fore, void,  being  coram  non  judice.  The  subsequent  pro- 
ceedings of  the  general  assembly  could  not  remedy 
this  defect.  The  rights  of  the  parties  had  become 
vested  in  pursuance  of  the  decree  of  probate.  The 
general  assembly^  therefore,  could  not  interfere  in 
their  legislative  capacity;  and  as  to   the  subject  matter 
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June,  1809.   oflhis  application,  they   had  parted  with  their   judicial 
Hai^ox  authority. 

V.  # 

2.  It  is  clear,  that  by  the  "English  law,  the  words  of  this 
devise,  in  a  deed,  would  not  create  an  estate-tail.  In  a 
devise,  it  is  true,  their  courts  would  give  effect  to  the 
intent  of  the  devisor.  But  there,  the  policy  of  the  law 
is  in  favour  of  entailments.  The  policy  of  our  law  is 
opposed  to  them. 

3.  The  law,  at  the  time  of  making  this  will,  was  not  so, 
that  an  estate-tail  became  a  fee-simple  in  the  issue  of 
the  first  donee  in  tail.  By  the  statute,  which  was  then 
in  force,  and  which  had  existed  from  a  very  early  period 
of  the  government,(a)  all  persons  were  fully  authorized 
to  make  all  latv/ul  alienations  of  their  lands  and  other 
estates.  To  determine  what  was  a  "  lawful  alienation," 
reference  must  be  had  to  the  law  of  England.  It  was 
to  this  law  that  the  framers  of  the  act  had  reference, 
when  they  used  those  words.  The  law  of  England  was 
our  law,  except  where  it  had  been  altered  by  express 
statute,  or  where  it  was  peculiarly  opposed  to  the  policy 
of  our  law.  In  practice,  entailments  have  been  regarded 
as  operative  here  to  the  same  extent  as  they  are  in  En- 
gland; and,  in  pursuance  of  this  idea,  tenants  in  tail^  in 
this  state  have  suffered  common  recoveries. 

Gurley  and  lahaniy  contra. 

1.  The  will  of  Joshua  the  first  was  legally  proved 
and  established.  The  judgments  of  the  court  of  assiatants, 
both  in  1707  and  1709,  in  express  terms,  allow  and  ap- 
prove of  the  will,  and  direct  that  the  cfisposition  of  the 
estate  be  regulated  by  it. 

(a)  W^eStat.  Comu  tit.  8.  s.  1.  and  note  (I). 
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It  is  said,  however,  that  the  devisee  did  not  appeal  to  jone,  1809. 
the  next  court,  as  he  was  bound  by  law  to  do,  but  to  the  h^^  JTTton 
next  but  one.     This,  we  contend,  is  wholly  immaterial.  v. 

The  court  of  assistants  did  take  cognisance  of  the  ap- 
peal; and  their  decision  has  never  been  reversed,  or  sel> 
aside.  It  cannot  now  be  inquired  into  collaterally. 
Bush  V.  Sheldon^  I  Day^  170.  Besides,  the  general 
assembly^  on  petition,  ordered  a  rehearing  for  this  very 
irregularity,  among  other  things;  and  a  second  confirm- 
ation of  the  will  took  place,  on  such  rehearing.  That 
the  awarding  of  new  trials  in  the  subordinate  tribunals 
was  a  power,  which  the  general  assembly,  even  at  a 
later  period,  had  the  right  to  exercise,  has  been  settled, 
by  a  decision  of  the  Sufireme  Court  of  the  United  States. 
Calder  et  Ux.  v.  Bull  et  Ux,  3  Dal.  386. 

2.  The  will  in  question  gave  an  estate-tail  to  the 
devisee. 

The  intention  of  the  testator  is  the  pole-star,  by  which 
we  are  to  be  guided,  in  the  construction  of  a  will. 
Lord  Kenyan  says,  "  We  alniuai  spell  every  word  in  a 
devise  to  get  at  the  intention  of  the  testator."  In  the 
case  of  Rocj  ex  dem.  Dodson,  v.  Grew  et  al.  2  Wits. 
324.  fVilmoty  Ch.  J.  observed,  that  cases  in  the  books 
upon  wills  had  no  great  weight  with  him,  unless  they 
were  exactly  in  the  very  point:  the  intention  was  the 
great  thing  which  governed  him.  In  this  will,  the  in- 
tention of  the  testator  is  too  obvious  to  require  any 
remarks  to  evince  it. 

The  language  of  this  devise  corresponds  with  the 
description  of  an  estate-tail  in  England.  The  words 
*'  of  his  body"  are  not  necessary  in  u  will  to  create  an 
•State-tail;  it  is  sufficient,  if  the  limitation  be  to  the  tti-. 

Vol.  UI.  X  X 


Heupstsd. 
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June,  ISO!),    tator's  seed,  or  his  hetrn  male,  or  h'n  fioatcrity^  or  if  any 
«.  J7,~^„„   words  are  used  which  show  an  iutention    to  restrijia  the 

4  *  AM  I  1^  T  O  N 

inhi  ritance  to  the  descendants  of  the  devisee.  Co.  Litt,.- 
9.  b.  27.  a.  2  hla.  Com.  115.  and  note  (10),  by  Christian. 
The  court  will  supply  the  words  '•  of  hin  body.''*  Denriy 
ex  dem.  Slater,  v.  Slater,  s  Term  Refi.  335. 

Further,  in  this  will  there  is  a  liiuitation  over:  "  But 
if  it  should  please  Gcd  he  should  die  without  issue, 
then  to  be  divided  among  my  daughters,"  Sec.  making 
an  estute-tail,  not  by  construc'ion  or  implication  merely, 
but  technically  so.  A  devise  to  one,  and  the  heirs  of  his 
body,  and  their  heirs  for  ever,  creates  an  estate-tail,  if 
qualified  by  the  words,  in  case  he  shall  die  wifhout  isnue, 
Denn,  ex  dem.    Geering;  v.  Shenion,  Coiv/i.  410. 

3.  Our  statute  regarding  entailments  was  in  affirmance 
of  the  common  law.  It  was  introduced  at  the  revision 
in  1784,  by  the  committee  of  revision,  not  for  the  purpose 
of  thaiiging  the  law,  but  of  sanctioning  an  unwritten 
canon,  by  an  explicit  legislative  provision. 

But  it  is  unnecessary  to  inquire  what  the  law  was  be- 
fore the  passing  of  that  act.  It  was  clearly  intended  to 
have  a  refrofifiective optrdiion.  After  declaring  prospect- 
ively, that  no  estate,  eitlier  in  fee  simple,  fee-tail,  &c. 
shall  df  given.  Sec.  it  proceeds  to  declare,  that  all  estates 
givt-n  in  tail  shall  be  and  remain  en  absolute  estate  in 
fee-simple.      Chafifiel  v.  Brewster,  Kirby,  175.   ■ 

By  thk  CoupT.  The  proceedings  in  the  probate  of 
the  will  are  conformable  to  the  usage  and  practice  of 
that  period:  for  the  general  assembly  then  exercised  ex- 
tensive judicial  power,  especially  in  granting  new  trials. 
And  it  would  be  of  dangerous  consequence  to  set  aside 
such  ancient  proceedings,  because  they  do  not  appear  to 
be  conducted  with  all  the  regularity  of  modem  times. 
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In  the  construction  of  devises,  the  intent  of  the  devi-    June,  I809. 
sor,  collected  from  the  whole  devise,  is  to  be  pursued,  11.  "77~ 
if  that  intent   is   consistent   witij   the   policy  of  the  law.  v. 

IlEMfSTEB. 

Though  the  words  ''  heir  male  in  fierfietunl  succf'saion 
voiild  comprehend  his  heirs  male  generally;  yet,  when 
taken  in  connection  with  the  other  words  in  the  devise, 
th^t  tj"  the  devisee  Han  tio  hdr  inalcy  (hen  io  his  daughters^ 
and  if  no  issue,  then  to  the  daughters  of  the  devisor^  it  is 
manifest,  that  the  devisor  intended  the  heir  male  of  his 
body  begotten;  and  tltat  his  object  WiiS  to  create  an  estate 
in  fee  tail. 

Our  courts  have  nevftr  adopted  the  fee  conditional  at 
common  law,  nor  the  statute  of  Westminster  2d,  called 
the  statute  rfe  rfo;«>;  but  from  the  principle,  that  the 
lawabiiorsa  perpetuity,  they  have  decided,  that  a  deed  or 
devise,  using  words  proper  to  create  an  estate  in  fee 
tail,  should  vest  an  estate  in  fee-simple  in  the  issue  of 
the  first  donee  in  tail:  And  the  statute  on  that  subject 
has  been  considered  to  be  in  afilrniancc  of  the  common 
la\f. 

New  trial  not  to  be  granted. 
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Jone,  ISOd. 

Nathaniel  Hempstead  against  Jared  Stabr<- 
J.  on  the  ew      MOTION  for  a  new  trial. 

of   a    failure, 
im»de  a  ^ene- 

rf  hi8%fffect8,      "^^^^  ^**  ^"  action  of  trover,  for  certain  goods,  wareS) 

and  ^ve  im-  and  merchandise,  specified  in  the  declaration, 
mefliale    pos-  *^ 

session,  to  B- 

one  ot  hu  ere-      The  defendant  pleaded  the  general  issue.         * 

ditoi-s,  intrust  ^  ° 

to  satisfy   the 

B.  and'^^cer-  ^^  *'^^  \via\^  it  appeared,  that  the  plaintiff  was  an 
i^tmblr*^ ""e  °^^^'*»  ^^^  h^d  taken  the  goods  in  question  as  the  pro- 
ditors  specifi-  perty  of  Francis  Hazard^  by  virtue  of  three  attachments 
oTer  the  sur-  against  him.  The  defendant  claimed  them  as  his  pro- 
Bhouidbe'^'T^  perty,  by  virtue  of  the  following  bill  of  sale  from  Hazard: 
to  the  credi-  "  Know  all  men  by  these  presents,  that  1,  Francis  Hazard^ 

tops    &r  n(?rfil~ 

ly.  C.  and  D  of  the    town   of  J^ew-London^   in   the  county   of  JVew- 

speciany    na-  ^^onrfon,  and  State  of  Connecticut^  for  the  consideration 

mtt.i,  soon  af-  of  one  thousand  dollars,  received  to  my  full  satisfaction 

tached    those  of  Jared  Starr^  of  said  town  of  JSTew-London^  have  sol^ 

hands*  of  K.  transferred,  bargained,  assigned,   and   conveyed  to  the 

"^''*^F"P!^^"  said  Jared  Starr ^  his  heirs  and  assigns  forever,  and  by 

that  this  con-  these    presents,  do  bargain,  sell,    transfer,    assign  and 

▼eyance     was  ,  ..,        ,^  ,,.,.  , 

not    by    law  convey  to  the  said  Jared  Starr^  and  his  heirs  and  assigns 

aaTnst^the'^  at-  *°''  ^^er,  all  the  dry  goods,  groceries,  hardware,  crockery 

tachmeiit    of  >vare,  and  wet  goods  now  in  my  store  or  stores  in  J^ew' 
(Jredrtors.  . 

JLondony  a  schedule  or  inventory  whereof  is  hereunto  an- 

nexed,(a)  for  him  the  said  Jared  Starr  to  have  and  to 

hold  the  same  to  his  and  his  hejrs'  own  proper  use  and 

be  hoof  for  ever.     And  I  hereby  covenant  to  and  with  the 

said  Jared  Starr ^  that  I  have  good  right  to  bargain  and  sell 

the  same,  and  bind  myself  and  my  heirs  for  ever,  to  warrant 

and  defend  the  above  bargained  property  and  goods  to 

(a)  There  was  a  particular  inventory  of  the  several  articles  appead- 
tH  to  the  bill  of  sale,  which  it  is  unnecessary  to  insert  here. 
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him  the  sdidJared  Starr^  his  heirs  and  assigns  for  ever.  Juue,  \m^. 
Always  provided,  and  these  presents  are  upon  condition,  hI^- 
that  whereas  Jared  Starr,  Daniel  Douglans,  Josiah  Doug-  stead 
taas,  Reuben  Langdon,  Stefihen  Holt,  Henry  Truman,  SiXid  Start? 
Charles  Hazard,  all  of  said  J^Tew- London,  have  severally, 
at  tny  instance  and  request,  endorsed  my  notes  of  hand, 
and  are  liable  to  pay  money  on  my  account,  the  said 
Jared  Starr  for  about  the  sura  of  two  thousand  dollars, 
the  said  Daniel  Douglasa  for  about  the  sum  of  fifteen 
hundred  dollars,  the  said  Josiah  Douglass  for  about  the 
sum  of  six  hundred  dollars,  the  said  Reuben  Langdon 
for  about  the  sum  of  three  hundred  dollars,  the  said 
Ste/ihm  Holt  for  about  the  sum  of  one  hundred 
and  fifty  dollars,  the  said  Henry  Truman  for  about  the 
sum  of  fifteen  hundred  dollars,  and  the  said  Charles 
Hazard  for  about  the  sum  of  two  thousand  dollars.  And 
whereas  also  I  am  justly  indebted  to  Ebenezer  Learned, 
of  said  JVenv- London,  in  the  sum  of  one  hundred  and  fifty 
dollars,  or  thereabouts,  for  money  lent,  and  also  to  Mrs. 
Jane  Stewart,  of  said  M:w-LondoTiy  for  money  lent  to  the 
amount  of  one  hundred  and  fifty  dollars,  or  thereabouts, 
and  to  Jeremiah  F.  Jenkins,  of  Providence,  for  goods 
sold  for  him  on  commission,  for  about  the  sum  of  three 
hundred  dollars,  and  also  to  Amos  Cross,  of  Westerly ^ 
for  money  which  I  have  borrowed  of  him  to  the  amount 
of  three  hundred  dollars,  or  thereabouts.  Now,  if  I  well 
and  truly  pay  each  of  said  notes,  and  save  the  endorsers 
thereon,  and  every  of  them  harmless  from  the  payment 
of  any  money  on  said  notes,  which  they  may  endorse  to 
continue  and  run  said  old  notes,  and  also  well  and  truly  pay 
to  each  of  said  persons  to  whom  I  am  indebted  for  bor- 
rowed Hioney,  and  for  goods  sold  on  commission,  such 
sums  as  I  respectively  owe  them,  then  the  above  and 
foregoing  instrument  to  be  void;  otherwise,  to  be  and 
remain  ui  full  force,  power  and  virtue.  It  beuig,  how- 
ever, always  understood,  and  it  is  my  intention  therein, 
that  the  residue  or  surplus  oi  property,  if  any,  after  pay- 
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June,  «809,    ing  and  discharging  the  above-mentioned  dt-bts  to  endor- 
i,~~rri        sors,  and  those  who  have  lent  me  money,  shall  be  for  the 

HEMP-  ' 

STEAD      use  and  benefit  of  all  my  creditors  generally.     In  witness 
Starr,      whereof,  I  have  hereunto  set  my  hand  and  seal,  this  5th 
day  oi  Marchy  1808. 

"  Francis  Hazard.** 

This  bill  of  sale  was  executed  at  the  time  it  bears 
date,  on  the  eve  of  Hazard's  failure;  and  the  goods  spe- 
cified therein  were  actually  delivered  to  the  defendant,  and 
deposited  in  his  store,  before  the  morning  of  the  next  day, 
and  before  the  service  of  the  attachments  by  the  officer. 
Mr.  Cleaveland,  the  attorney  for  the  creditors,  named  as 
plaintiffs  in  the  attachments,  then  went  to  the  defendant's 
store,  and  informed  him  of  their  several  demands,  and 
that  he  should  direct  the  officer  to  seize  those  goods  as 
the  property  of  Hazard.  After  this,  in  the  forenoon  of 
the  same  day,  Hazard  drew  orders  on  the  defendant,  in 
favour  of  most  or  all  those  creditors,  who  were  named 
in  the  bill  of  sale,  which  were  immediately  accepted 
by  the  defendant  conditionally  '*  to  be  paid  as  far  as  said 
goods  should  avail  on  the  sale  thereof."  In  the  after- 
noon, the  attachments  were  levied;  but  the  goods  were 
not  removed  from  the  defendant's  store.  It  was  admit- 
ted, that  the  creditors  iiaiiied  in  the  bill  of  sale,  and 
in  the  attachments,  were  bona  Jide  creditors.  The  goods 
■were  sold  by  the  defendant.  ,  On  those  facts,  the  court, 
in  their  charge  to  the  jury,  instructed  them,  that  if  a 
debtor,  onthe  eve  of  a  failure,  raakeabili  of  sale,  or  convey- 
ance of  his  effects  to  one  of  his  creditors,  therein  direct- 
ing him  to  convert  the  same  into  money,  and  pay  himself 
and  certain  other  favourite  creditors  therein  named,  with 
this  condition  annexed,  that  if  any  surplus  should  be  left, 
after  discharging  the  debts  due  to  such  favourite  credit- 
ors, it  should  be  applied  to  the  dischar§;e  of  bis  debts 
A. 
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Uue  to  his  creditors  generally,  such  bill  of  sale  or  convey-  j^^p^  jg^g 

ance,  is  V>y  law  fraudulent,  anti  invalid,  against  the  legal  j77^». 

attachnuMils  of  crefiitors.     Thty,  there fjre,  directed  the  stead 

jury  to   find    a  verdict   for  the   plahitiff;  which  was  ac-  SrAm. 
cordingly  done. 

The  defendant  excepted  to  this  direction  of  the  court 
to  the  jury;  and  thereuf»on  moved  for  a  new  tri^l,  which 
motion  was  reserved  fur  the  consideration  of  the  nine 
judges. 

Goddard  and  Lew,  in  support  of  the  motion. 

1.  There  ought,  at  any  rate,  to  be  anew  trial;  because 
the  case  should  have  been  left  to  the  jury  as  a  question 
of  Jact.  The  court  should  not  have  directed  the  jury 
positively,  that  this  assignment  was  fraudulent  in  law; 
but  should  have  submitted  it  to  them  to  say  whether  it 
was  fraudulent  in  fact.  In  Eatvfiik  v.  Cuiltard,  5  T'erm 
Refi.  420.  Groacy  J.  at  the  trial,  left  it  to  the  jury  to 
consider,  whether  a  fraudulent  transaction  was  proved; 
and  the  whole  court  sanctioned  this  direction,  by  refu- 
sing to  set  aside  a  verdict  iii  pursuance  of  it.  The 
ground  they  proceeded  upon  was,  that  there  were  no 
extrinsic  circumstances  to  show  that  any  fraud  was  in- 
tended. But  if  it  was  a  mere  question  of  Kiw  whether 
the  conveyance  was  fraudulent,  why  should  inquiiy  be 
made  respecting  extrinaic  circumtitatictny  and  an  inten- 
tion of  fraud  ?  So,  in  Inglisa  et  at.  v.  Grant.,  5  Term  Hcfi. 
530.  Lord  Kenyan  stated,  as  the  ground  of  the  decision 
of  the  court,  that  the  transaction  was  perfectly  fuir  at 
the  time,  and  without  any  fraudulent  intention,  and  that 
the  grantor  acted  honestly  in  executing  the  deeds. 
These  are  circumstances  proper  for  the  jury  to  consider, 
and  decide  upon. 
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June,  1809.        2.  But  admitting  that  it  was  competent  for  the  court 

Hemp-       '°  direct  the  jury  peremptorily  on  the  question  of  fraud, 

STEAD       yfQ  contend  that  the  direction  eiven  was  incorrect.    Here 
r.  ^ 

Stahr.  we  are  relieved  from  most  of  the  circumstances  relied 
upon,  in  other  cases,  as  badges  of  fraud.  The  pro- 
perty was  actually  delivered;  the  creditors  were  not  only 
bona  ^de,  but  meritorious  creditors;  they  were  lenders 
of  money,  endorsors,  and  those  who  had  intrusted  goods 
to  sell  on  commission.  The  only  questions,  which  can 
arise,  are,  whether  a  debtor  may,  in  this  state,  give  a. 
preference  to  any  of  his  creditors;  and  whether  a  transfer 
to  a  trustee  for  certain  creditors,  is  valid. 

It  is  the  policy  of  our  law  to  give  a  preference  to  the 
vigilant  creditor.  If  a  debtor  will  not  voluntarily  give  up 
his  property  to  satisfy  a  debt  when  demanded,  the  law 
will  compel  him  to  do  it,  by  attachment.  What  is  done 
voluntarily  by  the  party,  ought  to  avail  as  much  as  what 
is  done  compulsorily  by  attachment.  That  the  prefer- 
ence in  this  case  was  given  on  the  eve  of  a  failure  can 
make  no  difference;  for  we  have  no  statutes  of  bankrupt- 
cy, nor  does  the  common  law  recognise  the  principles  of 
such  statutes.  [Swift,  J.  said  he  considered  it  as  settled, 
that  a  debtor  may  prefer  his  creditors;  and  the  counsel 
did  not  pursue  the  argument  on  that  point.] 

No  reason  can  be  given  why  an  assignment  to  trustees 
for  the  benefit  of  creditors  should  not  be  as  valid  as  to 
the  creditors  themselves,  except  that  the  assent  of  the 
creditors  is  wanting,  or  that  the  assignor  retains  some 
control  over  the  property. 

As  to  the  first  of  these,  it  is  sufficient  to  observe,  that 
the  assent  of  the  creditors  will  be  presumed  until  their 
dissent  be  shown.  In  The  Countess  of  Gainsborough  v. 
Gifford,  2  P.  Wma.  424.  430.  the  assignee  did  not  know 
of  the  assignment;  but  this  was  held  to  be  no  objection 
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t6  its  validity,     jltkin  v.    Barwick,    I    Slra.     165.   is    to    June,  «809. 
the    same   effect.     The    Chief  Justice  suid,  tliat  in  such       H^iiT?- 
case,  the  contract  does  not  stand  open  till  agreement,      stea© 
butjs  complete^  unless  there  is  an   actual  disagreement.      Stark. 
But  from  the  statement  of  the  principal  case,  it  appears, 
that  there  was  an   actual,  assent  of  the  creditors,  as  they 
took  orders  in  their  favour,  drawn  by  Hazard  on  the 
defendant. 

In  the  next  place,  what  control  had  Hazard  over  ihis 
property,  after  making  the  assignment  ?  We  answer 
confidently,  none  at  all.  No  part  of  it  was  ever  to  revert 
to  him,  or  be  subject  to  his  direction.  By  the  terms  of  the 
deed  of  assignment,  it  was  to  be  applied,  in  the  first  place, 
to  the  payment  of  the  claims  of  certain  creditors  therein 
named,  and  then,  if  there  should  be  a  surplus,  it  was  to  . 
go  to  the  creditors  generally.  The  defendant  had  a 
perfect  right  to  sell  it,  or  control  it  at  pleasure,  until  his 
own  debt,  and  the  debts  of  the  other  creditors,  were 
paid.  ' 

Clrax'eland  and  Gurlry^  contra,  relied  principally  upon 
this  ground:  That  Hazard  made  a  general  conveyance  of 
his  effects  for  the  benefit  of  all  hia  creditors.,  and  that 
some  of  those  creditors  diaaentedy  and  attached.  The 
conveyance,  of  course,  could  not  be  valid  with  respect 
to  any.  In  the  cases  cited  by  the  counsel  for  the  de- 
fendant, all  the  creditors  assented,  (or  it  was  so  presu- 
med,) and  claimed  the  benefit  of  the  assignment. 

They  also  contended,  that  this  general  conveyance, 
upon  the  eve  of  a  failure,  was  a  fraud  upon  the  atiach- 
•ment  law  of  this  state.  Where  the  object  is  to  evade 
that  law,  the  act  is  void,  just  as  it  would  be  in  England 
if  it  operated  as  a  fr^iud  upon  tlie  bankrupt  law.  Brown't 
Executorav.  Durrell^  1  Root.,  25  2.  and  Hovry  v.  CV«r*, 
ibid,  wtre  cited.    [Swift,  J   stud,  the  case  of  Hvucy  v. 

V«i..  III.  y  Y 
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June,  1809.    Clark  was   incorrectly  reported:  No  sort   of  inference 
Halsey     ought  to  be  drawn  from  it.] 


BSOWM. 


Bt  the  Court.  The  bill  of  sale  is  not  on  the  face 
of  it  fraudulent,  although  the  whole  transaction  may  have 
been  a  fraud  as  against  creditors. 

The  facts  disclosed  on  the  motion  do  not  warrant  the 
decision  of  the  court,  that  the  bill  of  sale  and  conveyance 
was  by  law  fraudulent  against  the  attachrhent  of  credit- 
ors, nor  the  charge  to  the  jury  on  that  point. 

New  trial  to  be  granted. 


Silas  P.  Halsey  against  Jesse  Brown,  Jesse  BnowN, 
jun.  Zebulon  P.  BuRNHAM,  and  Dyer  Perkins. 

In  an  action      MOTION  for  a  new  trial. 

against       the 

owners    of    a  , 

vessel,  for    a      This  was  an  action  of  assumfisit,  brought  against  the 

gold  and  silver  defendants  as  owners  of  the  brig  Eliza,  for  65  penny- 
the^'nTaster  at  weight  of  Portuguese  and  -SJ^cmsA  gold,  and  lOu  Sfianiak 
frd^ht  evKi"  ™ilJfi'^  dollars,  shipped  by  the  plaintiff  at  ^evia,  on 
ence  of  a  cus-  board  said  brig,  to  be  transported,  and  delivered   to  a 

torn  of  mer- 
chants in  Con- mercantile   house  in  J\''env' London,  for  which  the  master 

jVew-Forfc,     gave  the  plaintiff  a  bill  of  lading  in  the  usual  form, 
that  the 

ney^  received      The  defendants  pleaded  the  general  issue. 

Ly  the  master 
is  his  perqui- 
site, and  that      On  the  trial,  the  defendants  offered  to  prove,  that  ther« 

he    is    to    be  «•  ,  .... 

personally  li-  was  a  usage  or  custom  of  merchants  existing  in  the 
colTti-a^t,  and  ^^^'^^  °^   Connecticut,  and  at  Mw-  York,  that  the  freight 

not  ihe  ow  of  money  received  by  the  master  of  a  vessel  was  his 
ers,  was   hi    !  ,   . 

to  be  admlsbA-  perquisite ;  that  he  was  to  be  compensated  for  the  trans* 
ble. 


RaowN. 
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portation  of  it,  and  not  the  owners  of  the  vessel;  and  that  June,  1808. 
the  contract  was  considered  as  being  personal,  and  of  halsev 
individual  obligation,  but  not  as  the  contract  of  the 
owners.  To  the  admission  of  this  evidence  the  plaintiff 
objected.  The  court  overruled  the  objection,  and  ad- 
mitted the  evidence.  The  defendants  thereupon  obtain- 
ed a  verdict;  and  the  plaintiff  moved  for  a  new  trial. 
The  question  being  reserved  for  the  opinion  of  the 
nine  judges. 

Homer  argued  in  support  of  the  motion. 

1.  The  law  rendering  the  owners  liable  for  goods  re- 
ceived by  the  master  to  be  transported  is  settled.  The 
contract  of  the  master  is  the  contract  of  the  owners; 
his  non-delivery  is  their  non-delivery.  The  maxim 
applies  here  renfiondeant  au/ieriores.  Mbotty  88—94. 
Mllia  v.  Turner,  8  Term  Refi.  533. 

2.  The  law  upon  this  point  being  settled,  no  usage  of 
merchants  could  be  admitted.  Usage  is  admissible 
only  in  explanation  of  doubtful  points.  Edie  et  al.  v. 
Eant-India  Company^  2  Burr.  1216.;  particularly  the 
opinions  of  Lord  ManstJieUU  p.  1224.  of  Justice  DenisOn, 
p.  1336.  and  of  Justice  Foster^  p.  1228.  Marsh,  on  Int. 
609. 

3.  If  proof  of  any  usage  were  admissible  to  the  point 
under  consideration,  still  the  usage  proved  in  ihid  case 
was  inadmissible.  The  contract  was  entered  into  at 
JVSrw,  a  foreign  country.  The  usage  of  merchants  in 
Connecticut  was  perfectly  irrelevant  as  to  the  construc- 
tion to  be  given  to  it.  Robinson  v.  Bland^  2  Burr.  1078. 
This  contract  was  not  made  vrith  a  view  to  the  laws  of 
this  state ;  much  less  with  a  view  to  any  special  usage. 


Brown- 
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June,  1809.        Further,  evidence  was  admitted  to  prove  the  usage  of 
x,  JSTfiv-York.     The  contract  was  not  made  there;  it  was 

not  to  be  performed  there  ;  neither  of  the  parties  lived 
there.  The  usage  of  Kamfiachatka  might  as  well  have 
been  admitted.' 

4.  But  it  will  be  said,  that  the  master  was  to  receive 
the  freight.  That  this  circumstance  makes  no  difference 
is  settled  by  the  case  of  Boucher  v.  Laioson^  Cas.  tetnfi, 
JJardw.  85.  Abbott^  89.  This  perquisite  diminishes  the 
'Wages  of  the  master ;  and,  in  that  way,  goes  to  the  bene- 
fit of  the  owners. 

Goddardy  contra. 

There  is  no  question  before  the  court  as  to  the  liabili- 
ty of  the  owners.  The  court  did  not  instruct  the  jury, 
that  the  usage  was  to  control  the  law.  The  objection 
to  the  evidence  was  merely,  that  it  w^s  irrelevant.  To 
support  the  objection,  it  must  be  shown,  that  the  evi- 
dence could  not  be  admitted  lo  prove  any  case,  which 
could  be  made  out  under  the  declaration. 

{[Swift,  J.  The  question  which  was  meant  to  be  re- 
served was,  whether  this  usage  could  be  admitted  to  ex- 
plain the  law .3 

Goddard  then  contended,  that  no  case  was  to  be  found, 
embracing  the  circumstances  of  this  case,  in  which  the 
owners  had  been  held  liable ;  and  that  it  was  proper  to 
show  the  general  usage  and  understanding  of  merchants 
in  this  state,  where  the  defendants  lived,  in  order  to  get 
at  the  true  cont>truction  of  this  contract.  Having  showa 
the  usage  here,  what  objection  could  there  be  to  proving 
that  it  existed  at  JVewYork  also  ?  Does  the  universality 
of  the  ustige  render  it  the  less  proper  to  be  received  ? 
Its  existence  at  Mw-  York  came  in  incidentally. 
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Bt  the  Court.  The  questlonin  this  case  is,  whether  june,  1809. 
cviclei'ce  of  a  particular  custom  or  usage  can  be  given     Stoyei. 

in  evidence  to  control  a  general  law.  v. 

Webtcott. 

The  general  law  applicable  to  the  commercial  world, 
that  owners  of  vessels  are  answerable  for  the  contracts 
and  conduct  of  their  masters,  when  acting  within  the 
scope  of  their  authority,  must  be  admitted.  But  as  it 
is  a  principle,  that  the  general  common  law  may  be, 
and  in  many  instances  is,  controlled  by  special  custom;  so 
the  general  commercial  law  may,  by  the  same  reason,  ' 
be  controlled  by  a  special  local  usage,  so  far  as  that 
usage  extends;  which  will  operate  upon  all  contracts  of 
this  nature,  made  in  view  of,  or  with  reference  to,  such 
usage. 

We  are,  therefore,  of  opinion,  that  the  evidence  of- 
fered to  prove  the  particular  usage  in  this  case  was  ad- 
missible. 

New  trial  not  to  be  granted. 


Isaac  Stotel  against  Amos  Westcott,  jun. 

WRIT  of  error.  An    action 

•ounding;      in 
tort  BjfaiiiHt  ./f. 

This  suit  Mras  origiHally  commenced  in  Auguaty  1805,  an  iniiabitHnt 

,,,,-,.  .         -  <^«  llic  suit-  of 

and  was  brought  before  this  court,  on  a  writ  of  error,  Hhode-hiaml, 
in  June^  1807;  when  the  judgment  of  the  superior  ",'j|^j^;^^""  '^" 
court  was  reversed,  for  the  insufficiency  of  the  declara-  •'»'*  »t«ie,  be- 

ii'g  l»rfMi};la  CO 
the  county  court,  Jl.  did  not  appear,  nor  put  in  n  ploa,  but  H,  appeared  nud  pleaded 
to  the  action,  and  judgment  was  renderttt,  at  ilie  firm  lerno,  in  favour  of  the  dttend- 
ant«;  the  plnintifT  then  appeale<l  to  the  iiuperior  court,  and  ihi-re  had  judgment  in  hia 
farour:  tlcld,  that  the  proceedines  of  the  county  court  wert?  void,  and  the  judgment 
uf  the  luperior  aourt  crroneoat,  bciof  rendered  without  regular  process  in  the  cauke. 
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June,  1809.    tion.(a)     The  cause    being  remanded   to  the   superior 

cJm.T      court,    and   entered    on    reversal,    the   declaration    was 

.^    '^'  amended  by  statinc:  the  date  of  the   writ    by  virtue   of 

TVESTCOTT.  .  .    . 

which  Westcott  arrested  Stoyel,  and  the  court  to  which 
that  writ  was  made  returnable.  Stoycl  then  pleaded 
anew,  {Carder  having  died  since  the  commencement  of 
the  suit,)  the  plaintifl"  leplied,  and  the  pleadings  termi- 
nated in  a  demurrer.  The  court  gave  judgment  for  the 
plaintiff.  The  defendant  then  brought  this  writ  of  er- 
ror, setting  forth  the  whole  record  in  the  court  below. 
A  new  ground  of  error  being  now  relied  upon,  it  be- 
comes necessary  to  slate,  that  this  action  was  brought 
against  Stoyel  and  Carder^  by  a  writ  of  attachment 
dated  the  8th  of  August,  1805,  returnable  to  the  Wind' 
ham  county  court,  on  the  third  Tuesday  of  that  month; 
that  Stoyel  was  described  as  "  of  Foster^  in  the  county 
of  Providence^  and  state  of  Rhode-Inland"  and  Carder 
of  Killingly^  in  Windham  county  ;  that  service  was  made 
by  attaching  property,  and  leaving  a  copy  with  Carder; 
and  that  the  writ  was  duly  returned.  The  record  of 
the  county  court,  so  far  as  it  respects  the  appearance 
and  pleadings  of  the  parties,  and  the  judgment  thereon, 
is  as  follows : 

"  The  defendant  (Carder)  in  court,  defends,  pleads, 
and  says,  that  the  plaintiff's  declaration,  and  the  matters 
therein  contained,  are  insufficient  in  the  law;  all  which 
he  is  ready  to  verify,  and  thereof  prays  judgment. 

"  Parish,  for  said  Carder. 

*^  The  plaintiff  says  his  declaration  is  sufficient. 

<'  Backus  and  Learned^  for  the  plaintiff. 

{a)  fide '2  Day,  Wi. 
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«  Windham^  ss.  County  Court,  August  term,  1805.        June,  1809. 

SroYEt 
«  Amos    Westcott,  juii.    of  Killingly^    in  the  county  of  ^^g^c^j^,,^ 
Windham,  plaintiff;    William   Carder,   of  said    Killingly, 
and  Isaac  Stoyel,  of  Foster,  in  the  county  of  Providence, 
and  state  of  Rhode-Island,  defendants. 

"  In  a  plea  of  the  case,  demanding  one  thousand  dol- 
lars damages,  with  cost,  as  per  writ  on  file,  dated  Au' 
gust  Sth,  1805.  The  parties  appeared;  the  defendant 
Carder  in  court  demurred  to  the  declaration  of  the 
plaintiff;  and  the  plaintiff  joined  in  said  demurrer,  as 
on  file.  This  court  are  of  opinion,  and  adjudge,  that 
the  declaration  of  the  plaintiff  is  insufficient  in  law. 
Thereupon  it  is  considered  by  this  court,  that  the  de-  • 
fendants  recover  of  the  plaintiff  their  cost."  The  plain- 
tiff appealed  to  the  superior  court.  The  history  of  the 
cause  subsequent  to  that  period,  has  already  been  given.        ' 

Stafiles  and  Evarts,  for  the  plaintiff  in  error,  con- 
tended, that  the  judgment  ought  to  be  reversed  on  the 
following  grounds: 

1.  That  the  declaration  was  still  ba^:  first,  because 
the  writ  by  virtue  gf  which  Westcott  arrested  Stoyel, 
as  set  forth,  gave  him  no  authority  to  make  the  arrest; 
secondly,  because  matters  were  joined  in  the  declara- 
tion which  cannot  be  joined. 

3.  That  the  plea  in  bar  was  a  complete  answer  to 
every  material  allegation  in  the  declaration ;  as  it  con- 
tained direct  and  positive  allegations,  which  it  was  ne- 
cessary to  demur  to,  or  traverse,  or  avoid  by  new  mat- 
ter. 

3.  That  the  replication  was  clearly  bad;  but  yet  ad- 
mitted in  terms  the  truth  of  the  plea  in  bar  as  pleaded. 
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June,  1S09.        *.  That   the   superior   court    could    not    render   any 

Stoyel     jutlgii^ent  against  Stoyely  as  the  cause  was  not  regularly 

^'  before  them.  ' 

Wbstcott. 

,  To  all    these    exceptions  Daggett   and    Goddard^    for 

the  defendant  in  error,  replied;  and  the  case  was  very 
fully  argued  on  both  sides.  But  as  the  decision  turned 
solely  on  one  of  the  points,  and  that  least  considered  by 
the  counsel,  a  particular  report  of  the  arguments  is 
deemed  unnecessary.(e) 

By  the  Court.  It  appears  from  the  record  in  this 
case,  that  Stoyel,  one  of  the  original  defendants,  was 
an  inhabitant  of  the  state  of  Rhode-Island;  that  judg- 
ment in  the  county  court  was  rendered  the  term  to 
which  the  action  was  brought,  without  any  appearance 
on  the  part  of  Stoyel,  or  plea  put  in  by  him;  and  that  he 
was  in  no  way  party  to  the  cause,  until  after  the  same 
was  appealed,  and  entered  in  the  docket  of  the  superior 
court.  The  proceedings  of  the  county  court  were  there- 
fore void;(6)  and  the  cause  in  the  superior  court  was  in 
/  the  same  situation  as  any  other  cause  would  be  entered 

there  without  process.  The  proceedings  and  judgment 
of  the  superior  court  must,  as  a  necessary  consequence, 
be  erroneous,  and  ought  to  be  reversed. 

Judgment  reversed. 

{a)  For  the  same  reason  a  particular  statemeot  of  the  pleadings  Ik 
the  superior  court  is  omitted. 

(6)  Vide  Stat.  Conn.  tit.  6.  c.  1.  a.  3.  by  which  it  is  provided,  that 
"  if  the  party  against  whom  suit  is  brought,  is  not  an  inhabitant,  or  a 
sojourner,  in  this  state,  or  is  absent  out  of  the  same,  at  the  time  of 
commencing  such  suit,  and  doth  not  return  before  the  first  day  of  the 
court's  sitting,  the  judges  of  the  court  where  such  suit  is  brought,  shall 
continue  the  action  to  the  next  court;  and  if  the  defendant  doth  not 
then  appear,  (by  himself  or  attorney,)  and  be  so  remote,  that  the  no- 
tice of  such  suit  depending  could  not  probably  be  conveyed  to  him 
during  the  vacancy,  the  judges,  at  such  next  court,  may  further  con- 
tinue the  action  to  the  court  thence  next  following,  and  no  longer,  but 
may  enter  up  judgment  on  default  after  such  continuance,  or  continu- 
ances." 
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June,  1809. 

John  Mowatt,  jiin.  against  Joseph  Ho\^lanD} 
Joseph  Howland,  jun.  and  Jesse  Brown. 

MOTION  for  a  new  trial.  -?•  and  B.  of 

JCmo-Tork, 
and       C.      of 

This  was  an  action  of  asftumfisit,  in  which  the  plaintiflF  ColwecHau'^ 
declared,  as  the    holder  of  a   bill  of  exchange,  against  l»aving    been 

partners       m 

the  defendants  as  endorsers.  '  tr»tie,  dissolv- 

ed their  part- 
nL-rship,     and. 

Tlie  Hotolanda  suffered  a  default.      Brown  appeared,  p«d>iisi.wi  no- 

*  '■  tice    ot     such 

and  pleaded  the  general  issue.  dis$'>luiin<i,fur 

several  weeks 
successively. 

On  the  trial,  the  drawitig,  non-acceptance,  and  notice,  "'  J^^','  "'^g 

were   proved    as   stated   in   the   declaration.     The   only  print-d       at 

11.1  '  1  .yor-ivkli, 

question  was,  wnetlier  the  endorsv^ment   was  so  made  as  wiruh       was 

to  render  Bro7vn  liable.     The  facts  were  these:  A  part-  ''[^^.y  of  "'ini 
nership  had  existed)  by  tbe  name  of  Joaefih  Huioland  i:f  business,  and 

^  .     .  .  ,      ,  '  the    other    at 

Co.  consisting  of  Joaefih  Hoviland  and   Joaefih  HoKvland,  ,Xe^o-ljondont 

jun.    of    J^LtV'York^    \iX\A  Jesae    Drown,    o(  jYorwich,    in  ^y     ^    after- 

Conmcticut.     Their  usual   place   of  doing  business  was  **}"*'*  ^lll"": 

*^     .  °  ed    !(    lid  I    of 

at  JVorwich.     On  the  l4lh  of  May,  1806,  they  dissolved  excluii.Re    iu 

their  partnership,  and  published  notice  of  such  dissolu-  ^,.ith  the  com- 

tion,  for  several  weeks  successively,  in  two  newsjiapers,  P"^'    i"!*.!!"'' 

one  in  Alrwich,  the  other  in  Mw-London.     The  settle-  tl>«   endorsee 

.  had,    or    had 

jnent  of  the  company  concerns   was   immediately  com- not,  aciuT.i  no- 

mitted  to    Brown;  and   the  company  name  extinguished  |,'^'^^,„|'j',iijjj 

at  the  banks,  and  insurance  offices,  and  the   dissolution  n<^     appear; 

n*n-  dul  It  ap- 
there    publicly   known.      The    plaintiit    lived    in   Atw-  poa,-,  that  he 

York;  but  whether  he  had,  or  had  not,  actual  notice  of  J'"' .^l^^ij^^,'^'-^^," 

the  dissolution  did  not  appear;  nor   did  it   appear,  that  ««»     of    tl»c 

•^ '  company* 

he  had  ever  been  a  correspondent  of  the  company.     On  Hthi,      that 

these  facts 
ennstitnted  reMonuMe  notice  to  Iiiin,  and  to  every  otiier  person  not  a  correspondent 
of  the  comp«ii) . 

The  facts,  wliicli  arc  stipposcd  to  constiUit<:  notice  of  a  dissolution  of  partnership 
being  asccrtaincdi  it  is  a  question  of  Unv  wnethcr  the  notice  be  reasonable,  or  not. 

Vol.  III.  Z  z 


Ho  vr  LAND. 


354  CASES  DETERMINED  IN  THE 

June,  1809.  the  20th  of  August,  1806,  Joseph  Howland^  jun.  en- 
MowTtt  dorsed  the  bill  in  question,  in  J^ew-York,  with  the  late 
company  name,  without  the  knowledge  of  Brown. 
Upon  these  farts,  the  superior  court  instructed  the  jury, 
that  Joaefih  Howlmid^  jun.  was  not  authorized  to  make 
the  endorsement  with  the  company  name;  and  that 
Broiun  was  not  liable.  The  jury  thereupon  found  a 
verdict  for  the  defendants  ;  and  the  pUdntilf  moved  for 
a  new  trial,  on  the  ground  of  a  misdirection.  This  mo- 
tion being  reserved  for  the  opinion  of  the  nine  judges 
at  this  term, 

Daggett  argued  in  support  of  it,  on  two  grounds. 

1.  That  the  notice  of  dissolution  was  not  sufficient. 
It  should  have  been  advertised  in  J^Tav-York.  News- 
papers printed  in  J^cw' London  and  JVorivir/i,  cannot  be 
presumed  to  be  read  in  J\/ev)-York.  In  Gowram  v.  Hofie 
et  al.  Esfi.  Dig.  776.  Dub.  edit.  Lord  Kenyon  held, 
that  notice  in  the  London  Gazette  alone  was  not  suffi- 
cient, but  that  particular  notice  by  letter  or  message 
should  be  given  besides  to  all  persons  having  had  ante- 
cedent dealings  with  the  firm.  But  that  case  goes  much 
further  than  is  necessary  for  our  purpose.  The  London 
Gazette  circulates  through  the  mercantile  world.  It  is 
in  the  mercantile  world  what  the  government  paper  is  in 
the  political  world.  Would  there  have  been  a  question, 
if,  in  the  case  cited,  notice  had  been  given  only  by  an 
advertisement  in  a  provincial  paper  ?  JVew-York  is  the 
emporium  of  business  for  Connecticut  merchants.  If 
notice  may  be  dispensed  with  thtre^  it  may  be  every' 
•where.  In  Gorham  et  al.  v.  Thompson  et  al.  Peake*a 
Caa.  42.  it  appeared,  as  in  this  case,  that  the  dissolution 
was  generally  known  in  the  neighbourhood.  But  Lord 
Kenyan  said,  this  was  not  sufficient ;  the  dissolution  must 
be  notorious  to  the  public,  and  actual  knowledge  of  it 
brought  home  to  the  creditor.    His  lordship  subjoins  a 


UOWLAND. 


SUPJlEME  COURT  OF  ERRORS.  355 

vcty  satisfactory  reason.  "  It  would  be  the  hardest  June,  I809. 
measure  imaginable  upon  the  creditor,"  says  he,  "  were  jvfo^T"..-, 
the  law  otherwise ;  for  while  he  supposed  he  was  giving 
credit  to  a  man  having  sufficient  to  satisfy  the  wliole  of 
his  demand,  he  might  be  trusting  a  beggar." 

2.  That  at  least  it  should  have  been  left  to  the  jury 
to  decide  whether  the  plaintiff  had  notice  of  the  disso- 
lution. All  the  circumstances  respecting  the  question 
of  notice,  the  extent  of  the  partnership  transactions,  of 
the  circulation  of  the  J^Tetv-London  and  J^or'anch  papers, 
jtnd  of  the  plaintiff's  means  of  information  on  the  sub- 
ject, ought  to  have  been  submitted  to  the  jury.  In 
Godfrey  v.  Turnbull  and  Macauley,  1  Esfi.  371.  the 
question  was,  whether  the  evidence  of  notice,  which 
was  an  advertisement  in  the  Gazette,  was  sufficient. 
Lord  Kenyan  did  not  deem  it  correct  to  decide  upon  its 
sufficiency  in  point  of  law,  but  left  it  to  the  jury  to 
make  their  own  inference.  The  jury  are  to  judge,  he 
added,  from  the  practice  in  the  usual  course  and  ordi- 
nary mode  of  business.  In  the  principal  case,  the 
court  ought  to  have  said,  that  an  advertisement  in  the 
New-London  and  Norwich  newspapers  was,  fier  ae,  suffi- 
cient notice  to  Mowatt  in  New-  York. 

Goddard,  contra,  insisted,  that  notice  of  a  dissolution 
of  partnership  in  the  newspapers,  printed  at  and  in  the 
vicinity  of  their  usual  place  of  doing  business,  was 
sufficient,  in  point  of  law,  to  all  persons,  who  had  no 
previous  dealings  with  the  firm.'  As  it  did  not  appear, 
in  the  present  case,  that  the  plaintiff  had  ever  had  any 
such  previous  dealings,  he  must  be  taken  to  be  within 
the  rule.  The  opinion  of  Chief  Justice  Kent,  in  Lansing 
V.  Gainr  and  Ten  Eyck,  3  Johns.  Refi.  304.  was  cited  as 
precisely  in  point,  and  entitled  to  great  consideration. 
Graham  rt  al.  v,  Hofteat  al.  Peake't  Caa.  154.  Gorham  et 
ml.  V.  Thomfiaon  et  al.  Peake*9  Cat.  43.  and  ^bel  et  at.  v. 
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June,  1809.    Sutton,    3  £sfi.  108.    were   also   read,    and   commented 


Bradley. 


By  the  Court.  Whether  Joae/ih  Hoivland,  jun.  was 
authorized  to  make  the  endorsement  by  the  name  and 
firm  of  Joseph  Howland  is"  Co.  depends  upon  the  ques- 
tion, whether  there  had  been  reasonable  notice  ot  the 
dissolution  of  the  partnership  previous  to  making  the 
endorsement.  When  the  facts,  which  are  supposed  to 
constitute  notice,  are  once  ascertained,  it  is  altogether 
a  question  of  law,  whether  the  notice  was  reasonable, 
or  not ;  and,  in  such  case,  there  is  nothing  to  be  left  to 
the  jury. 

The  facts  agreed  to,  on  the  statement  in  this  case,  in 
the  opinion  of  the  court,  do  constitute  reasonable 
notice  to  every  person  not  a  correspondent  of  the  com- 
pany. The  direction  of  the  superior  court  was  correct; 
and,  therefore,  this  court  do  not  advise  a  new  trial. 

New  trial  not  to  be  granted. 


Freeman  Kilbourn  against  Sarah  Bradlet. 

If  a  usurious      MOTION  for  a  new  trial; 

security       be  •  ' 

given  up,  and 

ty  taken,  for      ^  "^^  ^^^  ^^  action  of  ejectment. 

the    principal 
sum  due,  and 

legal  interest,      The    demanded   premises  had   been    mortgaged    by- 
be  good  ^4aron  Bradley,  under  wJiom  the  defendant  claimed,  to 

The  moral  ohlisration,   which  the  borrower  of  money  at  usurious  interest  is  uader, 
to  pay  the  principal,  sum  due,  h)i(1  lejral  iuti^rest,  is  a  sufficient  cOQsideratioa  to   sup- 
port a  pi'oiqise  by  him  to  pay  such  principal  and  interest. 
4 
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the  plaintiff,  as  collateral  security  for  the  payment  of  a  pro-    June,  I809. 
missory  note  for  1,616  dollars  and  75  cents,  and  interest.    khIbourn 


The  defendant  in  her  plea  alleged,  that  this  mortgage 
was  made  upon  a  corrupt  and  usurious  agreement,  which 
was  set  forth  specially,  in  substance  as  follows:  On  the 
10th  of  May^  1796,  John  Bishofi  applied  to  the  plaintiff 
for  the  loan  of  5,020  dollars,  for  one  year.  The  plaintiff 
refused  to  make  the  loan,  unless  Bishofi  would  purchase 
of  him  a  pair  of  sorrel  horses,  worth  200  dollars,  at  the 
price  of  500  dollars,  and  add  that  sum  to  the  money  loaned; 
and  would  give  his  promissory  note  for  the  amount, 
payable  in  one  year,  with  interest,  endorsed  by  Jacob 
Ogden  and  jiaron  Bradley.  These  terms  were  acceded 
to,  and  complied  with,  by  Bishofi.  Before  the  31st  of 
January,  1799,  he  paid  the  whole  sum  contained  in  the 
note,  and  interest  to  that  time,  exrept  1,500  dollars,  and 
then  failed;  in  consequence  of  which  the  plaintiff  called 
upon  Bradley  to  pay  or  secure  the  sum  unpaid.  Brad- 
ley accordingly  gave  the  plaintiff  his  promissory  note 
for  that  sum,  and  interest.  Un  the  13th  of  A/ay,  1800, 
the  plaintiff  called  on  him  for  payment ;  but  not  being 
able  to  make  payment,  at  that  time,  he  agreed  with  the 
plaintiff  to  give  a  new  note  for  the  principal  and  inte- 
rest of  his  former  one,  the  amount  being  1,616  dollars 
and  75  cents,  and  to  secure  the  same  by  a  mortgage  of 
the  premises;  which  was  accordingly  done. 

The  replication  contained  a  general  traverse  of  the 
several  matters  alleged  in  the  plea;  on  which  issue  was 
joined. 

On  the  trial,  it  was  contended  by  the  defendant,  that 
there  was  usury  contained  in  the  Brst  mentioned  note; 
and  ihat  the  second  note,  sccurt-d  by  the  mortgage,  was 
given  for  the  payment  of  part  of  the  consideration  of  the 
first;  and,  of  course,  usurious.    The  plaintiff  contcnd- 
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June,  1809.   ed,  that  no   usury    was   reserved  in    the  first  note;  and 
Kii.BO'jRN    aithoiigh    it    should  be  found,  that    usury  was  reserved 
'•  therein,  yet  that  it  was.  proved,  that  upon  the  giving  of 

the  second  note,  which  was  secured  by  the  mortgage,  ana 
•which  grew  out  of  the  fiist,  all  usuiy  reserved  in  the 
first  note  was  given  up  by  the  plaintiff,  and  never  re- 
ceived by  him  ;  and,  of  course,  no  usury  was  reserved 
in  the  second  note.  The  court  directed  the  jury,  that 
if  they  should  find  no  usury  in  the  first  note,  to  find  a 
verdict  for  the  plaintiff;  and  that,  although  they  should 
find  that  the  first  note  was  usurious,  yet  if  they  should 
find,  that  upon  giving  the  second  note,  all  usury  in  the 
first  note  was  abandbned  by  the  plaintiff,  and  never 
received,  nor  any  part  thereof  reserved  in  the  new 
note,  they  should,  in  that  case,  find  a  verdict  for  the 
plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  therein 
finding,  that  the  matters  alleged  in  the  defendant's  plea 
were  not  true,  nor  were  any  of  them  true.  The  de- 
fendant thereupon  moved  for  a  new  trial;  and  the  court 
reserved  the  motion  for  the  opinion  of  all  the  judges. 

Daggett  and  JST.  Smith,  in  support  of  the  motion. 

^  The  direction  of  the  court  to  the  jury  consists  of  two 

parts.  .  To  the  first,  we  take  no  exception.  The  se- 
cond, we  contend,  is  erroneous;  and  it  is  not  the  less 
so,  because  it  does  not  appear  from  the  statement  con- 
tained in  the  motion,  but  that  the  facts  in  the  case  were 
such,  as  to  warrant  the  verdict  which  was  found,  in  con- 
formity to  the  first  part  of  the  direction,  without  regard 
to  the  second.  But  one  verdict  was  found;  and  that 
was  upon  the  whole  case.  If  the  second  part  of  the  di- 
rection wa^  correct,  the  facts  to  which  the  first  related 
were  perfectly  immaterial.  As  to  these  facts,  the  jury 
might  say,  we  will  not  inquire,  since  it  is  fully  proved, 
that  upon  the  giving  of  the  new  note,  all  usurious  inte- 
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rest,  if  there  was  any  originally,  was  expunged.  If  an  June,  1809. 
erroneous  charge  has  been  given  to  ilie  jury,  which  j^j^bourn 
inii^ht  have  had  an  influence  on  their  verdict,  this  court 
Tt'ill  grant  a  new  trial. 


Beauley. 


In  the  Eng&ah  courts,  it  has  been  determined,  and  is 
now  settled,  that  a  new  security,  substituted  for  one 
originally  usurious,  is  void.  This  point  was  expressly 
decided  in  Tate  v.  Wellinga^  3  Term  Refi.  537.  Lord 
Kenyan  said,  as  the  former  bond  mentioned  in  the  case 
was  ihe  consideration  of  the  one  on  which  the  action 
Was  brought,  if  (hat  were  void  as  being  given  for  a 
usurious  consideration,  hnost  undoubtedly  the  I  titer 
would  be  also  void.  In  the  celebrated  case  of  Walton 
V.  Shelly^  1  Term  Refi.  296.  it  was  taken  for  grunted, 
both  by  the  bench  and  the  bar,  that  if  the  two  promis- 
sory notes,  the  delivering  up  of  which  was  tht  con- 
sideration of  the  bond  on  which  the  action'  was  founded, 
were  contaminated  with  usury,  the  bond  was  void.  In 
Cuthbert  et  at.  v.  Haley ^  8  Term  Et/i.  390.  it  was  ad- 
mitted, that  if  the  bond,  and  the  notes  for  which  the 
bond  was  substituted,  had  been  between  the  same  par- 
ties, the  bond  would  have  been  void. 

But  admitting,  that  the  second  note  cannot  be  con- 
sidered as  a  continuation  of  the  first,  the  connideradon 
of  the  second  was,  at  any  rate,  usurious.  What  was* 
that  consideration  ?  Money  due  on  a  former  contract  to 
pay  more  than  lawful  interest.  It  makes  no  difference, 
whether  it  was  for  a  part,  or  for  the  whole,  of  the  money 
so  contracted  to  be  paid.  The  whole,  and  every  part, 
was  contaminated  with  usury.  Take,  however,  the  sup- 
position, that  those  notes  were  partly  good,  and  partly 
bad;  it  will  still  be  difficult  -to  distinguish  one  part  from 
the  other.  You  cannot  put  an  ear-mark  upon  the  illegal 
part. 
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Uradury. 


But  what  would  be  the  consequence,  if  the  usurious 
part  could  be  distinguished,  and  separated  froin  the 
rest.  If  any  thing,  it  would  be  this;  that  in  every  case 
where  the  illegal  p  »rt  was  not  actually  reserved  in  the 
security,  such  security  would  not  be  usurious.  A  usurer 
taking  a  note  for  the  principal  and  legal  interest,  and 
trusting  to  a  parol  promise,  and  the  honour  of  the  bor- 
rower, for  a  usurious  premium,  would  stand  on  safe 
ground.  Nay,  if  he  should  take  two  notes,  one  for, the 
legal,  and  another  for  the  illegal  part,  he  might  recover 
on  the  former,  after  the  latter  had  been  avoided  for 
usury. 


The  consideration  of  the  new  security  is  the  same, 
as  far  as  it  goes,  as  that  of  the  old.  It  is  not  so  large; 
but  {hat  is  all  the  difference. 


The  case  of  Barnes  et  al.  v.  Headly  et  al.  1  Campb. 
Cas.  157.  is  directly  in  point;  and  though  decided  at 
nisi  prius,  it  was  on  an  issue  out  of  chancery,  and  was 
"well  considered.  There  the  transaction  was  originally 
usurious.  A  compromise  afterwards  took  place  between 
the  parties;  by  the  terms  of  which,  all  the  usurious  in- 
terest was  to  be  struck  off,  and  a  further  time  allowed 
for  the  payment  of  the  principal  sum  advanced,  with 
legal  interest  An  agreement  to  this  effect  was  accord- 
ingly signed,  and  all  the  former  securities  and  accounts 
between  the  parties  were  destroyed.  Chambre,  J  held, 
that  this  agreement  was  void,  as  being  given  for  the 
payment  of  princifial  whereupon  usury  had  been  re- 
served. 

It  is  laid  down  by  Powell,  as  an  undoubted  proposi- 
tion, that  wherever  the  consideration,  which  is  the 
ground  of  the  promise,  or  the  promise  itsplf,  is  unlaw- 
ful, the  whole  contract  is  void.     1  Poiv.  on  Cont.  176. 
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The  counsel  for  the  defendant  then  cited  the  cases  of    June,  1809. 

Steera   v.    Lashley,  6  Term  Refi.  61.    Booth   v.  Hodgson^   Kilbourst 

6  Term    Refi.   405.     Mifchell   v.    Cockburn^  2  Hen.    Bla.    _,      *• 

'  Brad  LET. 

379.    £x  parte  Mather,   3  Vea.  jun.    373.  and   Jubert  v. 

Maze,  -2  Bon.  Isf  Pull.   371.  to  show,  thut  a  claim,  which 

originated  in  an  illegal  transaction,  cannot  be  supported. 

The  courts  cannot  enforce  a  contract  in  the  face  of  law, 

because  a  party  to  such  contract  may  be  under  a  moral 

obligation  to  per  tor  m  it. 

Terry.,  contra. 

1.  The  finding  of  the  jurjr*is  such,  that  the.  court 
cannot  say  that  there  shall  be  a  new  trial,  although 
there   should   have  been   a   misdirection ;    because   the  ' 

finding  shows,  that  the  direction  could  have  no  influ- 
ence on  the  verdict.  The  plaintiff  denies  the  truth  of 
all  the  matters  alleged  in  the  plea.  The  jury  have 
found  them  all,  and  every  part,  to  be  untrue.  TherCv 
was  nothing,  then,  for  the  opinion  of  the  court  to  ope- 
rate upon.  Suppose  the  pleadings  had  been  such,  that 
the  jury  might  have  given  a  verdict,  saying,  in  terms, 
that  the  first  contract  was  not  usurious.  Then  there 
would  clearly  be  nothing  for  the  opinion  of  the  court  to 
eperate  upon.  But  the  jury  have  found  that  the  first 
contract  was  not  usurious.  That  tliey  have  found  so 
with  regard  to  the  other  part  makes  no  difference. 

3.  In  the  next  place,  we  deny  that  the  court  beloV 
did  misdirect  the  jury  on  the  question  of  law. 

Let  it  be  kept  in  mind,  that  the  exception  to  the  se- 
cond note  is,  that  it  wastt«MrwM«;  not  that  it  was  void  for 
want  of  consideration.  The  defendant  must  be  holden 
to  the  sole  ground,  that  the  note  was  usurious.  This  is 
his  plea.  He  uvers,  that  the  first  note  was  usurious, 
and  that  the  second  was  a  continuation  of  the  first.     On 
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June,  1809.  this  ground  alone,  the  direcuon  of  the  court  to  the  jury 
proceeded;  and  on  this  ground  alone,  the  defendant 
moved  for  a  new  trial. 


KlLBOURN 
V 

Bradley. 


The  question  is,  what  is  a  continuation  of  the  con- 
tract? If  the  usury  be  expunged,  and  the  bonower, 
from  a  sense  of  moral  obligation,  give  a  new  note,  this 
is  not  a  continuation.  It  cannot  require  much  argument 
to  prove,  that  there  may  exist  a  moral  obligation  to  pay 
borrowed  money.  The  law  destroys  a  usurious  con- 
tract, not  because  it  is  immoral,  but  because  it  is  in- 
consistent with  the  policy  of  the  law.  Even  the  statute 
against  usury,  while  it  renders  void  the  contract,  and 
inflicts  a  penalty  upon  the  receiver,  recognises  the  duty 
of  the  borrower  to  pay  the  principal  sum  borrowed.  By 
the  9th  and  10th  sections,  it  is  provided,  that  the  obligor 
in  a  usurious  security  may  file  his  bill  in  chancery,  and 
obtain  a  decree  for  payment  of  the  principal  only.  But 
chancery  would  never  enforce  such  payment,  if  the 
party  were  under  no  moral  obligation  to  pay.  Further, 
it  is  evident  from  the  relief,  which  the  statute  provides 
in  such  case,  that  the  law  does  not  consider  the  princi- 
pal as  contaminated  whenever  it  can  be  separated  from 
the  usurious  part. 

The  second  note  was  not  given  for  the  purpose  of 
carrying  into  effect  the  original  contract.  That  was 
abandoned  by  the  parties.  The  second  contract  was  en- 
tered into  by  Bradley.,  in  consideration  of  his  having 
been  benefited  by  the  money  loaned  to  him  by  Kilhoum, 
If  he  was  under  a  moral  obligation  to  pay  this  money,  as 
I  have  endeavoun.d  to  show  that  he  was,  the  considera- 
tion was  undoubtedly  good,  and  the  contract  neither 
usurious,  nor  a  nudum  pactum. 

Suppose  Kilbourn  had  given  up  the  first  note,  by 
takii.g  only  the  principal  and  lawiul  interest.  He  could 
not  then  be  subjected  to  any  penalty.     Here,  again,  the 
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idea  of  a  separation  is  clearly  recognised.     Suppose  he    June,  1809. 
had  then  lent  the  same  principal  and  lawful  interest  for    Kilbourn 
a  longer  period,  and  taken  a   note   as  security.     Could    uj^^p^y. 
it  be  pretended,  that  it  would  be    usurious  to  lend  the 
same  money,   which  it  was  not  usurious  to  take  ?     But 
the  case  supposed  is  precisely  the  case  before  the  court* 

The  counsel  for  the  plaintiif  commented  minutely 
upon  the  case  of  Barnes  et  al.  v.  Headly  et  al  1  Camfib, 
157.  He  contended,  that  the  decision  of  Chambre-,  J. 
turned  upon  a  verbal  criticism,  which  made  nonsense 
of  the  statute.  "  Contracts^  whereby  there  shall  be  re- 
served," &c.  is  intelligible ;  but  "  any  princifial^  where- 
by there  shall  be  reserved,"  &c.  is  not.  If  Mr.  Justice 
Chamhre  is  not  a  better  lawyer^  than  this  reporter  makes 
him  a  grammarian^  his  opinions  will  not  have  much 
■weight.  "  Contracts  is  obviously  the  antecedent,  to 
which  the  relatives  whereupon"  and  "  whereby"  refer. 
The  decision  of  Mr.  Justice  Lawrence^  in  Wright  v. 
Wheeler^  \  Cum/ib.  165.  in  notis,  rests  on  higher  ground. 
His  reasoning  is  clear  and  just;  it  is  unanswerable,  and 
directly  in  point  for  the  phintiif. 

By  the  Court.  The  statute  against  usury,  on  prin- 
ciples of  public  policy,  renders  void  contracts  upon 
usurious  consideration.  But  the  lender  incurs  no  pe- 
nalty, unless  he  ai  tually  takes  usuiy;  and  courts  of 
equity,  on  relieving  against  oppression  or  extortion, 
order  the  repayment  of  the  sunt  really  loaned,  or  due, 
with  the  lawful  interest.  The  moral  obligation  of  the 
borrower  to  repay  the  principal  sum  actually  loaned, 
with  the  lawful  interest,  is  unimpaired.  If  the  lender 
will  expunge  the  usury,  and  the  borrower  voluntarily 
assents  to  repay  the  sum  loaned  with  lawful  interest,  it 
is  an  act  of  justice  forbidden  by  no  principle  of  public 
policy,  and  which  constitutes  a  good  consideration  for  9. 
new  contract. 

New  trial  not  to  be  granted. 
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June,  1809. 

Tudor  Woodbridge  &  Co.  against  Timothy  P. 
Perkins. 

In  fi,.  o«i„«       MOTION  for  a  new  trial. 

In  the  assign- 
ment of  a 
book  debt,  no-  ...  •  i  ^    c      ,  • 

tice  to  the  1  nis  was  a,  scire  facias  agawst  the  detendant,  as  the 
drspe"nsaMe'"  ^S^"^'  attorney,  factor,  trustee  and  debtor  of  John  T. 
for  until  such  JDuryee,  of  J\/ew-York,  an  absent  and  absconding  debtor. 

noticeisgiven,  a 

the    property 

the  assignor's  The  defendant  pleaded,  that  he  was  not  the  agent,  &c. 
possession,       of  said  John  T.  Duryee.  xiov  hud  he  any  effects   of  said 

and    IS    liable  ^      '  ' 

for  his  debts.  Duryee  in  his  hands. 

On  the  trial  to  the  jury,  it  appeared,  that  the  plaintiffs 
left  a  copy  of  their  writ  against  Duryee  with  the  de- 
fendant on  the  11th  of  October^  1806.  Prior  to  the  21st 
of  July^  1806,  the  defendant  was  indebted  to  Duryee^ 
on  book,  to  a  larger  amount  than  the  plaintiffs'  claim. 
On  that  day,  Duryee  executed  a  deed  of  assignment  of 
his  debt  against  the  defendant  to  Joshua  Waddington 
and  James  Thomfison  oi  JVewYork^  as  security  for  a  large 
debt  due  to  them,  with  a  power  of  attorney  to  collect 
and  receive  the  money.  The  defendant  had  no  notice 
of  the  assignment  until  the  13th  of  October,  1806,  two 
days  after  he  was  served  with  a  copy  of  the  plaintiffs' 
writ.  Under  these  circumstances,  the  plaintiffs  con- 
tended, that  the  assignment  was  ineffectual,  and  they 
Avere  entitled  to  recover.  Waddington,  in  the  name  of 
the  defendant,  insisted  that  the  assignment  was  suffi- 
cient to  protect  his  interest  in  the  debt  against  the 
claim  of  the  plaintiffs.  The  court  decided,  and  so  in- 
structed the  jury,  that  the  plaintiffs  were  entitled  to  re- 
cover, on  the  ground  that  the  defendant  had,  no  notice  of 
the  assignment  until  after  service  of  the  plaintiffs'  pr«- 
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cess;  and,  therefore,  directed  them  to  find  a  verdict  for    June,  1809. 
the  plaiuiiffs;  which  they  accordingly  did.  W'ood. 

BRIDGE 
V. 

The   defendant  then    moved  for  a  new  trial,  on  the    Verkins. 
ground  of  a  misdirection  ;  and  the   court  reserved  the 
question  for  the  consideration  of  the  nine  judges. 

JV.  Smith  and  Bristol,  in  support  of  the  motion. 

There  is  no  question  as  to  the  power  of  Duryee  to 
transfer  his  interest  in  this  debt  to  another ;  nor  is  it 
denied,  that  the  instrument  executed  for  this  purpose 
was  appropriate  and  legal  in  its  foiTn.  Why,  then, 
did  not  the  property  vest  immediately  in  the  assignees  ? 
Beciuse,  it  is  said,  that  no  notice  was  given  .to  the 
debtor.  But  could  not  the  property  fiass  without  such 
notice  ?  Is  notice  an  essential  part  of  the  transfer  ? 
There  can  be  but  two  parties  to  the  transfer;  the  party 
who  makes  it,  and  the  party  to  whom  it  is  made.  It  is 
a  contract  between  them,  and  them  only.  When  their 
minda  meet^  the  contract  is  fqrmed.  It  is  not  pretended, 
that  the  debtor  is  entitled  to  any  voice  in  the  transac- 
tion. His  assent  is  not  requisite.  The  transfer  de- 
pends solely  upon  the  deed  of  assignment.  The  want 
of  notice  only  leaves  it  in  the  power  of  the  assignor  to 
deprive  the  assignee  of  any  benefit  of  the  assignment. 
The  debtor  will  be  protected  in  payment  to  his  ori- 
ginal creditor,  so  long  as  he  is  ignorant  that  any  one 
else  is  entitled  to  receive  payment.  It  will,  therefore, 
be  prudent  for  the  assignee  to  give  notice  for  his  own 
security;  (Jonea  v.  Gibbona^  9  Vea.  jun.  410.)  but  the 
transfer  has  taken  place,  when  the  notice  is  given. 
Tliis  is  implied  in  the  very  notice  given  ;  which  is,  that 
the  debt  hat  been  aaaigned. 

Further,  if  notice  be  an  essential  part  of  the  contract, 
the  assignee  could  not  hold  until  notice  given,  though 
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Jane,  1809.    there  should  be  no  laches  in  giving  notice.     The  assign- 

WooD-      ment,  in  this  case,  was  made  in  J^cw-York^  on  the   21st 

y_  of  July.     Suppose  the   assignees  had  immediately   des- 

FsBKiMs.     patched  a  messenger  with  notice  to  Perkinn;  but  before 

he  cpuld  possibly  arrive  at  HanfonU  though  subsequent 

to  the  assignment,  the  cr-editoi'S  of  Duryee  had  attached 

this    debt.     Upon    the    principle    contended    for,    they 

•would  hold  against  the  assignees.     This,  we  apprehend, 

would  be  going  great  lengths. 

In  Univin  v.  Oliver^  cited  1  Burr.  481.  no  notice  was 
given,  and  yet  the  transfer  was  held  good.  The  same 
«  observation  is  applicable  to  Winch  v.  Keeley,  1  Trrm 
Refi.  6\9.  The  replication  in  that  case  does  not  state 
that  any  notice  was  given.  In  Ryall  v.  RoUe-,  1  Jtk, 
165.  the  conveyance  was  not  impeached  on  the  ground 
of  want  of  notice. 

The  argument  derived  from  the  plaintiffs'  having  the 
legal  title  proves  too  much:  It  proves,  that  they  would 
hold  a/ier  notice  given;  for  Duryee  still  has  the  legal  title. 
The  suit  for  the  debt  must  be  brought  in  his  name  after 
notice  as  well  as  before. 

Have  tlfe  plaintiffs  disclosed  any  facts,  by  which  they 
show,  that  this  transfer  vf2L%  fraudulent  as  against  them? 
We  do  not  controvert  the  position,  that  a  sale  of  per- 
sonal property,  which  is  left  in  the  possession  of  the 
vendor,  is  fraudulent.  But  there  is  no  analogy  between 
that  class  of  cases  and  this.  As  to  personal  property, 
the  reason  of  the  rule  is,  from  Twyne'a  case  in  Coke^  to 
the  9th  of  East,  that  leaving  it  in  the  possession  of  the 
vendor  is  an  actual  fraud:  It  dtcdves  creditors.  But 
here  Duryee  did  not  exercise  any  acts  of  ownership 
over  the  debt  after  the  assignment.  He  deceived,  and 
could  deceive,  no  one.  The  case  is  as  free  as  any  case 
can  be  from  actual  fraud.  The  direction  of  the  court 
4 
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goes  this   length — that  in  every  possible  case  of  an  as-    June,  1809. 
sif^nment  of  a  debt,  notice  must  be  given  to  the  debtor,      \vood- 
as  soon  as  the  relative  situation  of  the  parties  will  admit     bkidge 

V. 

of,  or  the  assignment  will  be  fraudulent  as  against  the  PaaKis*. 
creditors  of  the  assignor.  To  vindicate  this  direction, 
it  must  be  shown,  that  the  omission  to  give  notice  is  a 
fraud  tier  tte.  But  want  of  notice,  ex  natura  rei,  is  at 
most  a /act  from  which  fraud  is  to  be  inferred.  Whe- 
ther ihcre  was  fraud,  or  not,  in  any  transaction,  must 
necessarily  be  a  question  of  fact.  In  cases  of  fraudu- 
lent conveyances,  the  several  bacl.^ea  of  fraud  do  not 
constitute  fraud  fier  se.  The  statute  21  Jac.  I.  c.  19.  s. 
11.  makes  the  fiosaeasion  of  property  by  the  bankrupt, 
of  which  he  is  the  reputed  owner,  and  over  which  he 
exercises  acts  of  ownership,  subject  to  the  disposition 
of  the  conimissioners,  as  though  it  were  the  property  of 
the  bankrupt.  This  provision  would  have  been  unne- 
cessary, if  the  statute  of  13  Eliz.  had  rendered  such 
possession  a  fraud  fier  se.  Even  in  Edwards  v.  Harberij 
2  Term  Refi.  587,  which  carried  the  rule  to  its  extent,  il 
was  admitted,  that  the  nature  of  the  possession  may  be  » 
explained.  This  shows,  that  it  is  only  a  badge  of  fraud. 
It  is  the  constant  practice  of  judges  at  nisi  firiusy  in 
cases  of  possession,  after  an  absolute  -sale,  to  leave  it 
to  the  jury  o«  a  queation  <(f/act.,  whether  there  was  fraud 
in  the  transaction.  Thus  did  Lord  Eldon^  in  Kidd  v. 
Lavflinaon,  3  £s/i.  52.  and  the  jury  finding  that  there 
was  no  fraud  in  /act.,  gave  a  verdict  for  the  plaintiff, 
which  the  court  of  common  fileaa  afterwards  refused  to 
set  aside.  2  Doa.  (jf  Pull.  59.  In  Hoffman  v.  Pitt^  S 
Eap.  22.  Lord  Ellcnborough  said,  the  not  taking  posses^ 
sion  was,  in  some  measure,  indicative  of  fraud,  but  was 
not  conclusive.  To  make  it  absolutely  void,  there  must 
be  something,  that  showed  the  deed  fraudulent  in  the 
concoction  of  it. 

Again,  can  the  court   say  what   is  reasonable  notice 


368  CASES  DETERMTNED  IN  THE 

June,  1809.  from  JVew-York  to  Hartford?  This,  also,  is  a  question 
Wood-  oi  fact  ?  What  if  some  accident  has  intervened  ?  What 
BRIDGE      is  reasonable  notice   is  never  a  question  of  law,  except 

V. 

Peekins.     with    regard   to   bills  of  exchange;  and  that  exception 
rests  upon  mercantile  principles. 

Daggett  and  S.  Smith,  contra. 

It  is  a  general  rule  of  law,  that  a  sale  of  personal  pro- 
perty, though  upon  good  consideration,  is  fraudulent  and 
not  valid,  as  against  the  creditors  of  the  vendor,  unless 
the  contract  of  sale  is  accompanied  and  followed  by  trans- 
fer of  possession  to  the  vendee  :  possession  being  the 
only  mark,  by  which  the  ownership  of  goods  can  be  known. 
The  same  fiolicy  from  which  originated  the  law  requiring 
that  transfers  of  real  property  should  be  rendered  noto- 
rious by  the  delivery  and  recording  of  deeds,  would  also 
seem  to  require  that  the  sale  of  personal  things  should  be 
attended  with  as  much  notoriety  as  is  practicable,  without 
subjecting  such  transactions  to  an  inconvenient  restraint; 
since  it  is  equally  necessary  in  the  one  case,  as  in  the 
other,  to  guard  against  those  impositions  which  might 
be  practised,  by  reason  of  a  false  appearance  of  wealth. 

In  the  present  case,  we  will  inquire,  if  such  be  the 
general  rule,  to  wliat  extent  it  is  applicable  to  contracts 
respecting  the  sale  of  personal  things;  and  whether  as- 
signments of  c/ioses  in  action  are  not  comprehended 
within  the  same  rule  ;  so  far  it  can  be  made  to  operate^ 
at  once,  on  things  in  possession,  and  things  merely  in 
action.  And  also,  whether  this  case  can  justly  be  ex- 
cepted from  the  operation  of  the  rule,  upon  any  prin- 
ciple which  has  yet  been  established. 

As  to  the  existence  of  the  rule.  It  was  resolved  in 
Ttvyne'a  case,  3  Co.  80.  that  the  gift  there  in  question 
had   divers   marks  of  fraud,  among  which  were  "/Ac; 
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the  donor  con'inued  i7i  /losseftsion,  using-  the  goods  as  his    June,  1809. 
own;"    and  that  ^' there  was  a    trust  bettvttn  the  fiarties ;      wood- 
for  that  the  donor  futsseKstd  all,  and  used  ike  in  as  /us  firo-      bridge 

V. 

fier  goods."  Lord  Coke  adds,  as  a  caution  to  purcha-  Perkins. 
sers,  "  immrdiately  after  tht  gift-,  take  possession  of  them; 
for  contijiuance  of  the  fiossession  in  the  donor  is  a  sign 
of  tru.1t*'  In  the  case  of  J<yall  v.  /iolle,  1  ^fk.  165.  it 
was  determined,  that  a  coi  ditional  sale  by  one  to  his 
partner,  of  his  moiety  of  the  joint  stock,  was  void,  as 
against  the  creditors  of  the  vendor;  because  the  vendor, 
after  the  sale,  was  permitted  to  continue  in  appearance 
the  partner  of  the  vendee.  The  general  doctrine  of 
the  necessity  of  changing  possession  is  likewise  clearly- 
supported  by  Lord  Man.sficld,  in  IVorseley  v.  Danattoa^ 
1  Burr.  467  aiid  is  directly  established  in  Edwards  v. 
Jfarben,  2  Term  Reft.  587.  in  which  the  defendant  took 
from  j1.  a  bill  of  sale  of  certain  goods,  taking  posses- 
sion of  some  trifling  article  in  the  name  of  the  whole, 
but  agreeing  to  leave  the  goods  in  the  actual  possession 
of  ./i.  for  fourteen  days;  within  which  period  ji.  died. 
At  the  end  of  that  time,  the  defcnd;int  touk  possession 
of  the  goods.  This  action  wus  brought  against  liim, 
as  executor  de  son  tort;  and  sustained,  on  the  ground 
that  .ri.'s  coi»tinuing  in  possession  was  inconsistent  with 
the  deed,  and  fraudulent.  Oh  the  same  principle  was 
the  decision  of  liamford  v.  Baron,  2  Term  Reft  594.  in 
notit,  and  of  Paget  v.  Pf-rchard,  I  Ea/i.  205.  Tliese 
c^ses,  indeed,  except  perhaps  the  last,  arose  upon  the 
construction  of  the  statutes  of  13  Eliz.  and  21  Jac.  1. 
But  the  statutes  of  Eliz.  have  been  considered  declara- 
tory of  the  common  law.  And  in  Ryall  v.  Rolle, 
Burnet,  J.  said,  that  such  contracts  were  held  to  be 
fraudulent  at  common  law;  and  Chief  Baron  Parker,  that 
fraudulent  deeds  might  be  avoided  at  common  law. 
Above  all,  we  have  the  opinion  of  Lord  Mansfrld  in 
Cadogan  v.  Kennrt,  Cowfi  434.  that  "  thf  firincifUrs  and 
ruiCH  of  the  common  law,  at  now  univeraally  knowh  and 
Vot.  lU.  3  B 
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June,  1809.  understood^  are  so  strong  against  fraud  in  every  ahafie^ 
Wood-  ^^^^  ^^^  common  laiv  ivould  have  attained  every  end  firo- 
BRiDGE  fiosed  by  the  statutes  13  Eliz.  c.  5.  and  27  Eliz.  c.  4."  In 
Perkins,  the  supreme  court  of  the  United  States,  the  same  prin- 
ciple has  been  adopted,  and  the  authority  of  Edioards  v. 
Harben  recognised,  in  Hamilton  v.  Russell,  1  Cranchf 
309.  But  it  is  said,  in  support  of  the  rule,  that  the  re- 
taining of  possession  by  the  vendor  is  not,  per  se,  fraud, 
but  only  evidence  of  fraud.  Though  the  contrary  doc- 
-  trine  was  held  in  the  case  cited  from  Crunch;  yet,  if  we 
admit  this,  it  will  not  at  all  oppugn  the  general  princi- 
ple contended  for;  since  every  equivocal  fact  nmy  be 
explained,  to  show  its  precise  nature  and  tendency;  al- 
though, in  !i>-  lases  now  under  consideration,  the  facts 
will  be  fixed  by  the  prima  facie  evidence  respecting 
them,  unless  paiticular  circumstances  are  proved,  in 
order  to  except  them  from  the  operation  of  the  general 
rule.  The  position  is  not,  however,  true  in  the  extent; 
for  until  this  explanation  is  made,  a  sale  without  pos- 
session is  holden  to  be  fraudulent  in  point  of  law.  [See 
2  Term  Rep.  596.  See  also  1  Cramh,  318.]  These  ex- 
ceptions form  a  separate  class  of  cases,  wholly  distin- 
guishable from  those  before  cited,  and  from  that  now 
before  the  court;  and  will  serve  to  show  to  what  extent 
the  rule  Contended  for  is  applicable. 

With  respect  to  the  sale,  or  mortgage,  of  ships  at 
sea,  it  has  been  held,  (^Mkinson  v.  Mating,  2  Term  Rep. 
462.)  that  the  delivery  of  possession  need  not  accompany 
the  deed  of  sale;  as  this  would  be  to  require  an  act  of 
which  the  performance  would  be  impossible,  but  the 
grand  bill  of  sale  must  be  delivered;  and  this  is  suffi- 
cient, if  thv  vendee  take  possession  immediately  on  the 
ship's  arrival  at  home.  So  of  an  assignment  of  goods 
at  sea,  the  deliveiy  of  the  bills  of  lading  and  endorse- 
ment ovei  ot  the  policies  of  insurance,  was  held  suffi- 
cient; the  vendor  having,  after  this,  no  longer  the  order 
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«f»rf   disfiosition  of  the   goods.     {Brown  v. '  Heathcote^  1     June,  1809. 
Atk.     160.)     But  where  the    owner    of  certain    vessels,       \Vood. 
used   only    in  navigating    the  river  Thames.,    mortgaged      bridge 
them,  and   after  kept   possession  for  three   years,  and    Pbrktns; 
borrowed  money  upon  the   credit  of  being  owner,  they 
were  held  liable  to  be  sold  under  a  comnussion  of  bank- 
rupt against   the  mortgagor.     (Ste/ikens  v.  Sole,  cited  I 
jlik.    157  )     The   decisions    of  the  cases  of  Bucknal  v. 
Roision,  Pr.  Ch.  285.     Cadogan    v.    Kcnnet,   Co-jop.  432. 
Haaelintoii  v.  Gill,  3  Term  Re/i.  620.  n.  Jarman  v.  Wool' 
lotnn,  3  Term  Refi    618.     Kidd    v.    Raivlinson,  2  Bos.   ilf 
Pull.  59.   Hoffman  v.  Pitt,  5  Eati.  22.    and   some  others, 
were  on  the  ground,  that  the  vendor  might  retain  pos- 
session, consistently   with    the  deed,  the  trust  appearing- 
on   the  face    of  the   deeds,  and   the    transactions   being 
evidently  clear  of  fraud;  and  Buller  (A".  P.  258.)  says». 
"  but  yet  the  donor  continuing  in   fiossession  is  not,  in  alt 
catet,  a  mark  oj  fraud;  as  nvhere  the  donee  lends  Ids  donor 
money  to  buy  goods,  and  at  the  same  time  takes  a  bill  of 
sale    of  them  for  securing  the    money;**  and  so   was    the 
case   of   Maggott  v.    Mills,   1   Ld.   Raym.  286.    and    of 
Kidd    V.   Rawlinson,    before    cited.      Here   the    parties 
were  not,  before  the  sale,  in  the  situation  of  debtor  and 
ereditor.     [See  2  Bos.   U  Pull.   60.]  Having   shown,  as 
we    imagine,  the  existence  of  the  rule  requiring  thit  a 
transfer   of  possession    should   accompany  the    deed   of 
sale  of  personal  things,  and    that  it  is  applicable  to   all 
contracts   of   sale,    where,    from    the   situation    of   the 
g^ods,  an  actual  delivery  is  not  imfiracticable,  and  where 
the  retaining  possession  by   the  vrndor  is  not  fairly  con* 
tistrnt  with   the    deed,  the   contract    having,   clearly,  n« 
fraudulent  ofieration,  we  proceed  to  inquire  whether  as- 
sigiunents   of   chosea   in  action    are    not   comprehended 
within    the    same    rule;    so   far  as  it  can  be    made    to 
operate,  at   once,  on    things   in   possession,  and    things 
merely  in  action.     And  hi-rc  if   may  be  remarktrl,  gene- 
rally, that  the  terms  goods,  chattels,  effects,  comprehend 
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Jane,  1809,  choses  in  action:  and  it  was  so  held  in  Ford  and  S/ie'ldon'a 
Wood-  case,  12  Co.  1.  and  in  By  ail  v.  RoUe.  And  in  the  statute 
BRIDGE      respecting  absconding  debtors,  it  is  declared  "  that  debtt 

Perkins,  due  to  any  such  absent  and  absconding  debtor  shall  be  con» 
aidered  as  his  kffects."  (Stat.  Conn.  tit.  14.  c  3.  s.  5.) 
The  inference,  therefore,  must  btf,  that  a  general  rule 
respecting  goods,  chattels,  effects,  will,  if  restrained  by 
no  reason  operative  on  the  particular  case,  always  ex- 
tend to  choses  inaction.  Consequently,  we  observe,  that, 
as  in  cases  of  the  sale  of  goods,  the  vendee  is  not  to 
permit  the  vendor  to  retain  the  control  and  disposition 
of  the  goods,  so,  by  parity  of  reason,  in  assignments  of 
choses  in  action,  it  is  the  duty  of  the  assignee  imme- 
diately to  withdraw  them  from  the  control  of  the  as- 
signor ;  that  is  to  say,  this  act,  to  conclude  creditors} 
must  accompany  and  follow  the  deed  of  assignment. 
This  is  to  be  done  by  delivery  to  the  assignee  of  tho 
specialty,  or  written  evidence  of  the  debt,  if  such  there 
be,  and  notice  to  the  debtor.  On  this  point,  it  is  certain, 
that  fraud  can  be  as  easily  practised,  the  public  may  be 
as  thoroughly  blinded,  and  creditors  as  effectually 
lulled  to  security,  by  a  secret  assignment  of  debts,  as  by 
a  sale  of  goods  without  transfer  of  possession.  From 
principle  no  argument  can  be  drawn  to  justify  an  assign- 
ment of  debts  without  delivery  of  the  writings,  and  no- 
tice to  the  debtor,  which  will  not  direcUy  invalidate  the 
rule  deduced  from  the  authorities  we  have  before  cited; 
And  it  is  in  vain  to  rely  on  technical  distinctions  founded 
on  the  supposed  difference  in  nature  between  choses  in 
action  and  things  personal  in  possession.  For  wherfe 
-  prevention  or  suppression  of  fraud  is  the  object,  courts 
have  disregarded  such  distinctions,  and  have  exercised 
much  liberality  both  in  the  construction  of  statutes,  and 
in  decisions  at  common  law.  We  rely  not  alone,  how- 
ever, on  abstract  principle.  On  this  point  the  plaintiff's 
case  is  abundantly  supported  by  authority.  And,  first, 
we  will  recur  again  to  the  case  of  Twyne;  in  which  the 
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opinion  of  Lord  Coke  supports  this,  as  well  as  the  former  jy^^^  ^ggo. 
part  of  our  case.  "  When  any  gift  shall  be  to  you  in  ~ 
tatisfaction  of  a  debt,  by  one  who  ia  indebtt^d  to  others  bhidge 
c/«o,  let  it  be  made  in  a  fiublic  manner,  and  before  the  pmKiW' 
neii(hbours,  and  not  in  /irivute,  for  secrecy  is  a  mark  of 
fraud."  Surely,  there  may  be  a  "gift"  of  debts  as  well 
as  of  goods;  and  such  "gift"  may  be  as  well  made  in 
private,  or  without  notice;  and  would,  if  known,  as  ef- 
fectually destroy  the  d'>nor's  credit,  and  alarm  his  credit- 
ors, as  a  transfer  of  his  goods  to  secure  a  favourite  credit- 
or.  The  opinion  of  Chief  Baron  Parker,\vi  Hyallv.  Rollcj 
\  jitk.  177.  is  also  in  point.  "  If  a  bond  is  assigned,  the 
bond  must  be  delivered,  and  notice  must  be  given  to  the 
debtor;  but  in  assignments  of  book  debts,  noticr 
ALONE  IS  sufficiknt,  because  there  can  be  no  delivery, 
and  such  acta  are  equal  to  a  delivery  of  goods  which  art 
ca/iable  of  delivery."  So  I  Pom.  on  Mort.  28.  where, 
after  mentioning  the  necessity,  on  an  assignment  of  a 
bond,  of  a  delivery  of  the  bond,  he  says — "  Ufion  the  same 
firinci/ile,  debts  mentioned  in  a  schedule,  though  not  cafia^ 
ble  of  delivery,  may  likewise  be  assigned  conditionally ;  but 
in  such  case,  notice  to  the  fieraons  indebted  seema  to  be 
indis/iensably  necessary  to  firotect  the  assignee,"  is^c.  The 
same  principle  is  also  found  in  the  civil  law.  (Domatf 
vol.  1.  b.  1.  fol.  61.)  "  Things  incorfiorcal,  tuch  as  an 
inheritance^  a  d<bt^  or  any  other  right,  cannot  firofierly  be 
delivered,  no  more  than  touched;  but  the  ftower  of  using 
them  ia  in  lieu  (f  delivery.  Thus  the  teller  of  a  right  of 
tervice  doet,  a»  it  were,  deliver ^it^  when  he  auffira  the 
buyer  to  make  use  of  it.  'Thus  he  who  aells  or  transfers  a  debt, 
or  any  other  right,  givea  to  the  buyer  or  assignee  a  kind  of 
fioaseaaion  by  the  /lower  which  he  givea  them  to  exercise  thia 

right,  IN  CAUSING  THE    TUANSFKR    TO    BE    INTIMATED   IN 

THfc  DEBTOR,  who,  after  the  said  intimation  cannot  own  any 
other  itmatery  or  fioaaeaaor  of  thia  right,  but  the  atsignee 
to  whom  it  is  transferred."  While  we  arc  considering 
the  general  principles  applicable  to  this  ca->c,  it  will  be 
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June,  1809.  proper  to  take  notice  of  a  position  advanced  by  the 
VVooD-  counsel  who  argue  in  support  of  the  motion,  that  "'■  to 
BRiuGE      vindicate  the  charge  of  fraudulent  intent,  it  is  necessary 

Perkins,  to  make  out  that  want  of  notice  is  fr^ud  fier  se."  This 
position  is  incorrect  both  in  an  abstract  a!>d  a  practical 
point  of  view.  There  is  no  necessary  affinity  between 
fraudulent  intent  and  want  of  notice.  Men  may,  and 
often  do,  act  with  honest  intentions,  both  in  a  moral  and 
a  legal  sense,  and  yet  act  secretly ;  on  the  contrary,  one 
may  act  openly  with  very  mischievous  designs.  But  the 
observation  can  have  no  practical  application  to  the 
questions  which  have  been  raised  in  this  case.  For 
though  want  of  notice  be  not  necessarily  and  of  itself  a 
fraud,  yet  the  policy  of  the  law  may  declare  certain 
transactions  to  be  fraudulent — that  is,  that  such  transac- 
tions shall  be  treated  in  the  same  manner  as  if  the  in- 
tentions of  the  parties  were  actually  fraudulent,  unless 
they  are  made  known  in  a  certain,  prescribed  manner. 
And  for  this  purpose,  the  law  may  announce  to  the  par- 
ties entering  into  a  contract,  that  unless  this  contract  is 
notified  to  a  particular  person,  within  a  specified  time, 
it  shall  be  held  to  be  a  fraudulent  contract;  provided  it 
is  not  shown  from  the  contract  itself,  that  it  can  have 
no  such  effects  as  might  have  resulted,  had  it  been  made 
with  views  actually  fraudulent.  So  far  as  this,  want  of 
notice  is  fraud  per  se;  or  if  the  term  firima facie  evidence 
is  more  acceptable,  we  will  grant  it  to  be  such,  only. 
Such  evidence  is  conclusive,  until  it  is  contradicted. 

The  remaining  question  is— whether  the  case  now 
under  consideration  can  justly  be  excepted  from  the 
general  rule  respecting  the  sale  of  goods  and  assign- 
ments of  choses  in  action.  The  circumstance  that  notice 
was  actually  given,  though  not  till  two  days  after  the 
plaintiff's'  attachment,  seems  not  to  be  relied  on.  And 
indeed  had  these  plaintiffs  attached  goods  in  Duryee*a 
store,  and  Messrs.  Waddington^  isfc.  having  a  bill  of  sale, 
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executed  three  months  before,  had  contrived  to  get  June,  I8t)9. 
the  goods  out  of  the  sheriff's  hands,  two  days  after  the  ^Vood- 
attuchment,  they  might  claim  to  hold  them,  by  a  trans-  b«idgb 
fer  of  possession,  accompanying  and  following  the  deed  Perkins. 
of  sale,  with  just  as  good  grace,  as  they  could  noiv 
challenge  this  debt,  by  virtue  of  the  notice.  It  is 
granted  us,  that  Perkins^  previous  to  his  receiving  no- 
tice, might  safely  have  paid  the  debt  to  Duryee.  It  was, 
therefore,  until  that  event,  Dunjee's  debt ;  and,  as  such, 
it  might  be,  and  was,  attached  by  Tudor  Woodbridge 
£5*  Co.  But  a  subsequent  act  of  the  assignees  could  not 
afftct  the  rights  of  the  attaching  creditors.  It  is,  how- 
ever, objected,  1.  That  notice  to  the  debtor  constituted  no 
part  of  the  assignment;  2.  That  the  property  of  the  debt 
is  transferred  by  the  assignment  itself;  3.  If  notice  is  a  part 
of  the  contract,  the  assignee  could  not  hold,  until  notice 
had  been  given,  though  there  had  been  no  neglect  to  give 
notice;  4.  No  act  of  ownership  was  exercised  by  Dur- 
yee; 5.  No  false  credit  is  obtained  by  taking  an  as- 
signment of  a  book  debt,  without  giving  notice ;  and 
giving  notice  does  not  prevent  any  person  from  being 
imposed  upon. 

To  these  objections  we  answer,  1.  That  after  the 
execution  of  the  deed  of  assignment,  the  transaction  re- 
mained inchoate,  until  consummated  by  notice.  The  2d 
objection  is  overthrown  by  another  argument  of  the 
gentleman,  viz.  "  that  the  objtct  of  notice  is  merely  to 
prevent  payment  to  the  assignor;"  for  if  the  contract 
itself  transferred  the  property  of  the  debt,  after  the 
contract,  the  property  of  the  debt  no  longer  remained 
in  Duryee;  and  payment  could  no  more  be  made  to  him 
than  to  a  stranger,  who  had  never  owned  the  debt.  3. 
We  arc  not  inquiring  what  length  of  time  shall  be 
allowed  the  assignee  to  give  notice.  Until  notice,  the 
assignee  must  run  his  own  risk.  4.  It  does  not  appear 
that  acts  of  ownership  were,  or  were  not,  exeixised  by 
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June,  1809.  Durijee.  He  could  have  exercised  such  acts  by  dia- 
^^"_  charging  or  compounding^  the  debt.  5.  A  fictitious  show 
».UDGE      of  credit  can  as  easily  be  kept  up  by  an  assignment  of 

PjsaKiN3.  a  book  debt,  without  notice,  as  by  a  sale  of  goods  with- 
out transfer  of  possession  ;  and  this  is  a  very  siiong  case 
to  prove  it.  Tudor,  Woodbridge  'Cf  Co.  and  Perkins  re- 
sided in  Hartford;  Duryee  in  JVew-York;  between  them 
all  there  existed  a  constant  intercourse  of  business. 
From  the  course  of  business  Tudor,  Woodbridge  ist  Co. 
must  have  known,  that  Duryee  had  large  sums  due  him 
in  Connecticut;  and  they  could  not  hesitate  to  trust  him 
on  the  credit  of  these  debts,  especially  as  they  were  at 
all  limes  liable  to  attachment.  Suppose,  then,  that  Per- 
Icina  had  been  duly  notified  of  this  assignment.  Can  it 
be  said,  that  Tudor,  M'^oodbridge  ijf  Co.  would  not  have 
discovered  it  ?  The  knowledge  of  such  an  ev»nt  would 
never  have  been  confined  to  Perkins.  Duryee's  credit 
must  have  been  instantly  ruined ;  for  no  act  could  be 
more  fatal  to  it  than  the  assignment  of  his  books  to 
secure  a  creditor.  After  this,  would  Tudor,  Woodbridge 
ilf  Co,  have  trusted  him  ?  Or  if  they  had  already  done 
it,  would  they  have  spared  any  exertion  to  obtain  imme- 
diate security  ?  It  cannot,  then,  be  said,  that  such  an 
assignment  gives  no  false  credit  to  the  assignor;  or  that 
it  does  not  expose  other  persons  to  imposition. 

We  need  only  add,  in  the  words  of  Lord  Hardivickcy 
(  1  Atk.  185.)  "  that  very  great  inconveniences  may  arise 
by  giving  an  opportunity  to  people  to  make  such  securi- 
ties, and  yet  appear  to  the  world  as  if  they  had  the  owner- 
ship of  all  those  goods  of  which  they  are  in  possession» 
•when  perhaps  they  have  not  a  shilling  of  property  in 
them." 

By  the  Court.  Where  there  is  an  assignment  of 
a  book  debt,  until  notice  of  this  assignment  is  given  to 
the  debtor,  he   remains  the  debtor  of  the  assignor,  and 
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of    course     cannot    be     the    del)tor    of  the    assignee;  June,  1 809. 
it   being   a    rule   of   law,    that   where  there    is    sale    of       iiTITe 
personal     property,   the    possession    of   such     property  ^• 

must  be  changed  from  the  vendor  to  the  vendee, 
or  It  will  be  liable  to  the  creditors  of  the  vendor.  So 
in  the  case  of  an  assignment  of  a  bond,  or  note  of  hand, 
there  must  be  a  delivery  of  the  bond  or  note  to  the 
assignee,  and  notice  of  the  assignment  must  be  givea 
to  the  obligor,  or  promissor;  for,  until  that  is  done,  the 
obligor  or  promissor  remains  a  debtor  to  the  obligee  or 
promisee.  And  although  there  can  be  no  delivery  of 
a  book  debt  to  the  assignee;  yet  all  that  can  be  done 
ought  to  be  done.  Notice,  therefore,  is  indispensable; 
for  until  such  notice  is  given,  the  assignor  remains  in 
full  possession  of  the  book  debt;  and  his  debtor  is  in- 
debted to  him,  until  he  has  notice  of  the  equitable 
claim  of  the  assignee.  The  court  do  not,  therefore, 
advise  a  new  trial. 

New  trial  not  to  be  granted. 


Jehiel  Hale  againat  Elisua  Hale. 
WRIT  of  error.  In.n.ctlonof 

account,   nlle- 

This  was  an  action  of  account,  brought  by  Eliaha  ^<^^^  p\"f,\\ff'^^  ^^'^ 

against  Jrhiel  Hale.  «le»Vn<l»iit 

°  buill    11     ship 

Qnder  an  a^ret-incnt,  tliat  each  should  contribute  an  equal  moiety  of  the  ex* 
pente,  and  ri-ecire  an  equal  nioittj  ot' the  avails;  tliat  she  recti  vcd  a  rarf^s  aud 
va«  sent  to  Bulttmore  by  the  |*lain tiff  and  defendant;  tlicnce,  by  direction  cif  the 
plaintiff* and  defendant,  she  vent  to  IjOiuUin  with  a  car^*Oii  freight;  and  afterwards  |>er- 
formed  aeves-ul  <ith«'r  v(.ya)(e»  wiih  a  cargo  nn  fi  eight,  and  was,  at  last,  sold  at  Cutliz,  and 
that  the  defendant  receiv<'d  mow  than  bin  {iro|MM  tion  (/f  the  ship,  b<itb  -A  Ibc  vova^ea 
and  the  sale:  Held,  that  the  |>laiiilifl  and  defeiulunt  were  t'>  be  coniiideretl,  under  itiis 
declaration,  as  joint  owners  of  tlu- ship,  anil  oinllv  interested  in  all  her  voyages,  from 
the  time  stie  wa*  built  until  she  was  sold;  and  thai  in  nnlei-  to  adjusji  ihe  aceoihii«  of 
the  |iarties,  it  was  (ipiper  for  the  audilora  to  iu({Uirc  into  the  aaroiug*  of  the  ship* 
«nd  the  losses  incidental  to  the  voyages. 

Vol..  III.  »  C 


Hale. 
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June,  1809.  The  declaration  stated,  that  in  Sefitember^  1800,  the 
U^j^j.  plaintiff  and  defendant  began  to  build  a  certain  ship, 
called  the  Columbia,  as  partners,  it  having  been  agreed, 
by  them,  that  each  should  pay  or  contribute  an  equal 
moiety  of  the  expense  of  the  ship,  and  that  each  should 
receive  an  equal  moiety  of  the  avails.  She  was  finished 
in  JSTovember,  1801;  and  the  plaintiff  paid  more  than  his 
proportion  of  the  expense,  viz.  two  thousand  dollars.  In 
the  course  of  the  same  month,  after  receiving  a  cargo 
on  board,  she  was  sent,  by  the  plaintiff  and  defendant,  on 
a  voyage  to  Baltimore;  from  thence  she  sailed,  in  Febru' 
ary,  1 802,  by  direction  of  the  plaintiff  and  defendant,  on 
a  voyage  to  London,  with  a  cargo  on  freight,  where  she 
arrived  in  Jpril,  1802;  and  afterwards  performed  other 
voyages,  viz.  one  from  London  to  Genoa,  with  a  cargo  on 
freight;  and  from  thence  to  Cadiz;  at  which  last  place 
she  was,  in  August,  1802,  sold  and  disposed  of;  arii 
the  defendant  received  more  that  his  proportion  of  the 
avails  of  the  ship,  both  of  the  voyages  and  the  sale,  viz. 
three  thousand  dollars  over  and  above  the  one  moiety  of 
the  avails,  to  account,  &c. 

The  defendant  having  suffered  a  default,  there  was 
a  judgment  quod  comfiutet ;  auditors  were  appointed;  and 
ah  award  was  made,  in  the  plaintiff's  favour,  for  2,149 
dollars  and  18  cents.  * 

The  defendant  remonstrated  against  the  acceptance  of 
this  award  for  the  following  reasons: 

1.  That  the  defendant  was  required  to  account  as  the 
plaintiff's  bailiff,  and  partner,  in  building  and  selling  the 
ship  Columbia,  and  was  charged  to  be  indebted  only  as 
having  received  of  the  sales  of  the  ship  more  than  his 
proper  proportion,  and  as  having  contributed  towards  the 
building  of  the  ship  less  than  his  proper  proportion } 
yet,  before  the  auditors,  the  plaintiff  offered  to  prove,  by 
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his  own  oath,  and  other  testimony,  that  the  plaintiff  and    June,  1809- 
defendant   were    partners  in   navigating   and   freighting       Uale 
the  ship  in  her  several  voyages.     To  the  admission    of 
this  evidence  the  defendant  objected;  but  the  auditors 
admitted  it. 

2.  That  the  auditors  allowed  plaintiff  150/.  lost  by  the 
plaintiff,  by  reason  of  his  own  default,  in  the  purchase 
of  a  bill  of  exchange,  drawn  upon  John  Broome^  in 
favour  of  the  plaintiff;  which  bill  was  not  received  in 
payment  of  said  ship,  or  for  her  freight  and  earnings. 

3.  That  the  auditors  allowed  the  plaintiff  472/.  4*.  for 
SI  quantity  of  dollars  seized  by  the  revenue  officers  at 
Cadiz,  forfeited  by  the  plaintiff's  neglect  in  entering  them 
for  exportation,  and  with  intent  to  defraud  the  govern- 
ment of  Sfiain  of  its  duties;  though  it  was  proved  bt-fore 
the  auditors,  that  the  plaintiff  knew  the  dollars  would 
be  liable  to  condenmation,  if  not  entered. 

4.  Th'at  the  auditors  allowed  the  plaintiff  54/.  4*.  lOrf. 
for  41  dozen  of  shoe  patterns,  purchased  by  the  plaintiff, 
on  his  own  private  account,  at  Genoa,  which  were 
seized  at  Cadiz  as  forfeited  to  the  government  of  S/iain, 
by  reason  of  the  plaintiff's  personal  misconduct;  and 
that  the  auditors  allowed  the  plaintiff  30/.  money  left  at 
Cadiz,  to  defray  the  expenses  of  prosecuting  his  claim 
for  the  shoe  patterns  and  the  money. 

To  the  allowance  of  these  several  claims  the  defend- 
ant objected  before  the  auditors;  but  his  objections  were 
overruled. 

To  this  remonstrance  the  plaintiff  replied, 

1.  That  as  to  the  first  exception,  the  allegations  arc 
not  ti-uc. 
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June,  1809.        2,  That  as  to   the  sef  ond,  the    pluinliff  pvoved   before 
Hai.e        ^^^  auilitors,  that  said  bill   of  exchange  was    purchased 
Hale        ^"''  '^  i^ood  bill,  with  money  received   for  the  sale  of  the 
ship,  and  for  the  joint  interest  and  benefit  of  the  plain- 
tiff and  defendant. 

3.  That  as  to  the  third,  there  was  no  proof  that  the 
dollars  were  seized  by  reason  of  any  misconduct  of  the 
plaintiff  in  not  entering  them,  or  of  ony  transaction  of 
his  at  Cadiz i  and  that  the  residue  of  the  exception  was 
not  true. 

4.  That  as  to  the  fourth,  the  shoe  patterns  were  pur- 
chased for  the  joint  benefit  of  the  plaintiff  and  defend- 
ant, with  money  received  for  freight  of  articles  on  board 
said  ship,  in  Genoa  currency,  which  money  was  not 
current  in  any  other  country.  The  plaintiff  ihtn  denied 
that  it  was  proved  before  the  auditors,  that  they  were 
purchased  on  his  private  account,  or  that  they  were  for- 
feited by  any  fraudulent  conduct  of  his;  and  averred, 
that  the  30/.  was  left  to  prosecute  the  joint  claim  of  the 
plaintiff  and  defendant;  and  that  all  he  did  was  by  vir- 
tue of  full  power  to  act  in  all  respects  for  the  joint  con- 
cern of  the  plaintiff  and  defendant,  which  fact  was 
proved  before  the  auditors. 

The  court  found,  that  the  allegations  in  the  first  ex- 
ception were  true;  but  adjudged  them  insufficient.  The 
second  exception  they  adjudged  insufficioit.  The  third 
they  found  not  true.  The  fourth  they  held  to  be  suffi- 
ciently answered  by  the  facts  stated  in  the  plaintiff's  re- 
plication, which  they  found  to  be  proved. 

The  award  was  thereupon  accepted. 

JngeraoU  and  Daggett^  for  the  plaintiff  in  error,  con- 
tended, 
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IbALE. 


1.  That  the   first  exception  to  the  award  was  good;    June,  t809. 
because    the  declaration  did   not    charee  the  defendant       ^l 

,  °  rlALB 

in  account  for  any  arrears,  except  in  the  building  of 
the  ship,  and  the  avails,  that  is,  the  proceeds  on  the 
sale.  Before  the  defendant  can  be  called  upon  to  ac- 
count for  the  earnings  of  the  ship,  it  must  appear,  that 
as  to  those  earnings  he  was  the  plaintiff's  bailifT;  and 
this  for  two  reasons:  first,  that  he  may  have  the  I'Otice 
vrhich  he  is  entitled  to,  of  what  he  has  to  defend  against'; 
and  secondly,  that  the  judgment  in  this  case  may  here- 
after be  pleaded  in  another  action.  But  this  declaration 
does  not  allege  that  the  voyages  which  the  ship  per- 
formed were  undertaken  for  the  joint  benefit  of  the 
plaintiff"  and  defendant,  or  that  they  were  jointly  inte- 
rested in  the  freight. 

[The  counsel  did  not  rely  on  the  second  exception.] 

2.  That  the  third  exception  ought  to  have  prevailed ; 
for  though  that  part  of  it,  which  was  denied,  was  found 
untrue,  yet  a  part  of  it  was  admitted  by  the  plaintiff  in 
his  answer  thereto,  and  the  fact  so  admitted  clearly  was 
not  the  subject  of  inquiry  under  this  declaration. 

3.  That  the  loss  on  the  shoe  patterns  was  an  adven- 
ture, in  which  there  cannot  be  a  pretence  that  the  de- 
fendant was  concerned.  By  the  finding  of  the  court,  it 
appears,  indeed,  that  the  shoe  pattt-rns  were  purchased 
with  money  received  for  freight.  But  admitting  that 
the  plaintiff"  and  defendant  were  jointly  concerned  in  this 
freight,  docs  it  follow,  that  the  plaintiff'  had,  of  course, 
a  right  to  lay  out  the  money  for  shoe  patterns  ?  Could 
the  plaintiff*,  by  his  own  act,  make  the  defendant  a  part- 
ner with  him  in  these  purchases  ?  Because  ^.  and  B, 
are  partners  in  the  building  aitd  sale  of  a  ship,  does  that 
make   them  partners  in  every  kind  of  traffic  ?    Could 
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June,  1809.  the  defendant  have   claimed  a  share   of  the  profits  if 

li  there  had  been  any  ? 
Hale  •' 


Hale. 


4.  That  the  money  paid  to  regain  the  dollars  and 
shoe  patterns  must  toUow  the  fate  of  the  articles ;  and, 
therefore,  the  auditors  should  not  have  made  the  de- 
fendant account  for  it. 

.  Brace  and  Diwght,  for  the  defendant  in  error,  insisted, 
that  the  declaration  covered  the  whole  case.  It  is 
alleged,  that  each  was  to  pay  half  the  expenses  of  build- 
ing the  ship;  and  that  each  should  receive  half  the  avails. 
It  is,  however,  contended,  that  the  "  avails"  means  the 
proceeds  of  a  sale.  But  it  is  not  used  solely  in  that 
sense  in  this  declaration  ;  for  the  concluding  averment 
is,  that  the  defendant  received  the  avails,  both  of  the 
voyages  and  of  the  shift.  The  earnings  of  the  ship, 
while  navigating  for  their  joint  benefit,  are  as  much 
avails  as  the  proceeds  of  the  sale.  The  auditors,  then, 
did  right  in  admitting  the  evidence. 

Should  it  be  conceded,  that  the  voyages  from  London 
to  Genoa,  ijfc.  were  UHdertaken  without  the  defendant's 
consent,  or  approbation;  yet  it  is  alleged,  that  he  re- 
ceived  more  than  his  moiety  of  the  freight  as  well  as 
the  sale,  and  his  receiving  the  avails  of  those  voyages 
ratifies  the  plaintiff's  conduct,  as  fully  as  if  it  had  been 
within  the  letter  of  a  power  of  attorney.  The  same 
answer  may  be  given  to  the  purchase  of  the  bill  of  ex- 
change, and  to   the  purchase  of  the   shoe   patterns,  &c. 

By  the  Court.  The  demand  is,  that  the  defendant 
render  his  account  for  the  time  the  parties  were  con- 
cerned, as  copartners,  or  joint  owners,  of  the  ship.  And 
it  is  conceded,  that  they  were  joint  owners  from  the 
time  she  was  built  until  she  was  sold  at  Cadiz;  but  it  is 

contended,  that   there   are   not   sufficient  averments  in 
4 
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the  declaration,  of  their  being  jointly  concerned  in  all  the  June  1809. 
voyages  she  made  while  they  continued  owners.  „ 


It  is  averred,  "  that  it  was  agreed,  by  and  between 
the  plaintiff  and  defendant,  that  each  should  pay  and 
contribute  an  equal  moiety  of  the  expense  of  the  ship, 
and  receive  an  equal  moiety  of  the  avails  thereof." 

And  again:  "  that  the  ship  received  a  cargo  in  Ab- 
vembcr,  1801,  and  was  sent  to  Baltimore  by  the  plaintiff 
and  defendant;  from  thence,  by  the  direction  of  the 
plaintiff  and  defendant,  to  London;  and  afterwards  she 
performed  several  other  voyages  [specifying  them]  until 
she  arrived  at  Cadiz  in  S/iain,  in  the  month  of  August^ 
1802,  where  she  was  sold;  and  the  defendant  received 
more  than  his  proportion  of  the  avails  of  said  ship,  both 
of  the  voyages,  and  of  the  sale  thereof." 

The  plain  and  obvious  meaning  of  these  averments  is, 
that  they  continued  joint  owners  of  the  ship  from  the 
tune  she  was  built  until  sold  in  Cadiz,  and  under  their 
direction ;  and  that  they  were  equally  entitled  to  the 
avails  of  the  ship  and  freight. 

It  was  proper  for  the  auditoi's  to  inquire  into  the 
transactions  between  the  parties  relative  to  the  build- 
ing of  the  ship,  and  all  her  voyages,  until  she  was  sold. 
The  averments  in  the  declaration  embrace  the  whole  of 
tliat  lime.  And  in  order  to  adjust  their  accounts,  it  was 
necessary  they  should  admit  the  proof  objected  to  by 
the  defendant. 

If  the  voyages  from  London  to  Italy,  and  from  thence 
to  5/iatn,  had  been  undertaken  without  the  consent  of 
the  defendant ;  yet,  as  he  received  the  avails  thereof)  it 
^as  an  approbation  of  the  plaintiff's  conduct. 


Hale; 
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Jane,  1809. 
Bull 

V. 

Bull. 


The  defendant  had  an  opportunity,  before  the  auditorS| 
to  show,  by  his  own  relation  under  oath,  what  sums  he 
received  for  the  vessel  and  the  freight.  This  action  is 
an  appeal  to  the  party  before  the  auditors  for  a  disclo- 
sure under  oath  by  our  statute.(a) 


Judgment  affirmed. 


(a)  Tit  4. 


William  C.  Bull  against  James  Bull. 


A  power  to 
two  execu- 
tors to  sell  Sc 
dispose  of  an 
estate,  in  such 
way  and  man- 
ner as  they 
shall  judge 
most  benefi- 
cial to  tlic 
de\isees,  will 
not  give  one 
of  tlic-m  a 
power  to  sell, 
Hor  will  it 
authorize  one 
or  both  to  en- 
ter upon  and 
occupy  the 
estate. 


MOTION  for  a  new  trial. 
This  was  an  action  of  ejectment. 

The  general  issue  was  pleaded;  and  upon  trial  to  the 
jury,  the  plaintiff,  •who  was  the  son  and  heir  of  Wil- 
liam W.  Bull,  deceased,  claimed  by  virtue  of  a  devise 
of  Caleb  Bull,  deceased,  to  William  W.  Bull.  The  de- 
fendant was  an  executor  of  the  will  of  Caleb,  and  claim- 
ed by  virtue  of  another  clause  therein.  The  devisor, 
after  giving  the  use  of  part  of  his  estate  to  his  wife,  for 
her  life,  proceeds  as  follows :  "  Item,  I  give  and  be- 
queath unto  my  son  William  W.  Bull,  two  thirds  of  all 
and  every  property,  I  may  be  possessed  of,  at  the  time 
of  my  decease,  after  my  just  debts  are  paid;  and  to  my 
daughter  Mary  Otis  Bull,  the  other  third,  in  like  man- 
ner. Lastly,  I  appoint  my  brothers  James  Bully  and 
Thomas  Bull,  executors  of  this,  my  last  will,  and  tes- 
tament, with  full  flower,  to  sell,  and  disfiose  of  any,  and 
every  part,  of  the  estate  belonging  to  me,  in  such  ivay, 
and  jnanner,  as  they  may  judge  moat  beneficial  for  the 
legatees,  except  the  house,  See.  bequeathed  to  my  wife 
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Abigail,  during  her  life,  and  at  her  decease,  then    the    June,  I809. 
dinfioaal  of  said  housCy  l^c.  to  be  disfioaed   of  at  the  exe-        bull 
cutora'  discretion."  Buxl. 

By  the  latter  clause,  the  defendant  chiimed  the  right 
of  possession,  in  the  estate  of  Caieb,  uiiiil  the  estate  was 
settled.  But  the  court  directed  the  jury,  that  the  plain- 
tiff had  the  title,  and  the  right  of  possession.  And  the 
jury  accordingly  found  a  verdict  for  the  plaintiff. 

A  new  trial  was  moved  for,  on  account  of  this  direc- 
tion to  the  jury;  and  the  question  reserved  for  the 
opinion  of  the  nine  judges. 

Dvfight,  in  support  of  the  motion. 

The  only  question  arises  as  to  the  nature  of  the  pow- 
ers given  to  the  executors  of  Caleb  Bull,  hy  this  will. 
In  England,  there  has  been  a  diversity  of  opinions,  and 
nice  distinctions,  as  to  what  is  a  mere  power,  and  what 
a  power  coupled  with  an  interest.  Poto.  on  Dev.  303. 
Co.  Litt.  113.  note  2.  Pigot  v.  Garnith,  Cro.  Eliz.  67B. 
734.  Howell  v.  Barna,  Cro.  Car.  362.  Wall  v.  Thur- 
bane,  I  Vern.  355.  414.  Wareham  v.  Brown,  2  Vern. 
153  Poiv  on  Dev.  290.  Lirfo  v.  Saltingntone,  I 
Mod  189.  8  Vin.Abr.  235.  ^  Tomlinson  v.  Dighton^  1 
Salk.  239.     Daniel  v.  Ufilei/j  Latch.  9.  39.  134. 

But  it  will  not  be  contended,  that  this  devise  gives  to 
the  executors  un  interrat^  but  merely  an  authority.  And 
the  inquiry  is,  as  to  the  extent  of  that  authority.  This 
must  depend  upon  the  intent  of  the  testator.  He  having 
provided  for  the  payment  of  his  debts,  and  for  his  wife,  and 
apportioned  his  estate  between  his  children,  appoints  his 
brothers  executors,  with  full  power  to  sell,  and  dispose  of 
any,  or  every  part  of  his  estate,  as  they  may  think  moat 
beneficial,  for  the  legatees.     It  is  not  an  authority  to  sell 

ToL.  in.  9D 


Bull. 
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June,  1809.  tO  pay  debts,  nor  to  pay  legacies  charged  upon  the 
Bull  estate.  His  intent,  then,  must  have  been,  to  protect  the 
property  from  the  devisees,  for  the  devisees;  to  guard  it 
against  those  for  whose  use  it  was  designed.  As  it  re- 
spects the  executors,  it  is  as  extensive  as  a  power  can 
be;  it  applies  to  every  kind  of  property;  it  is  confined  to 
no  time ;  and  is  bounded  only  by  their  discretion. 

That  the  executors  might  se//,  under  this  power,  must 
be  conceded.  If  they  can  sell  all  the  estate,  cannot  they 
dispose  of  a  part  ?  Or,  in  other  words,  if  they  can  sell, 
may  they  not  lease  ?  And  if  they  may  lease  to  others, 
may  they  not  occupy  themselves  ?  But  the  testator,  as 
if  fearful  that  the  word  sell  would  not  express  all  he 
meant,  not  only  gives  them  the  power  to  sell,  but  "  t9 
dispose  of  it  in  any  way"  is'c.  He  then  must  have  in- 
tended to  give  them  some  other  power  than  a  power  to 
sell,  they  being  liable,  however,  to  account  for  the  avails. 
In  short,  having  fixed  the  profiortions,  he  authorizes  his 
executors  to  distribute  to  the  devisees,  in  such  way,  and 
manner,  as  they  shall  judge  most  beneficial.  There  is 
no  limitation  of  this  power;  to  effect  the  intent  of  the 
testator  it  must  continue  at  least  until  the  settlement  of 
the  administration  account. 

If  such  was  the  intent  of  the  testator,  it  ought  to  be 
regarded.  Civil  v.  Rich,  I  Ch.  Cas.  309.  He  had  a 
right  t©  dispose  of  his  own.  He  might  have  disinherit- 
ed his  children;  and  surely,  he  may  subject  them  to  the 
discretion  of  those  in  whom  he  confided,  if  the  execu- 
tors abuse  this  confidence,  a  court  of  chancery  will  in- 
terfere. Thomas  v.  Thomas,  2  Fern,  513.  2  Com.  Dig. 
699.  But  unless  abused,  they  must  retain  all  the  authori- 
ty given  them  by  the  testator. 

Ingersoll,  contra. 

By  the  will  of  Caleb   Bullf  the  estate    vested  in  his 


Rui.i,. 
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children.     The  executors  have  no  mrerfsr,  but  merely  a/i   June,  I809. 
authority  to  sell.    Pono.  on  Dev.  293.  300.  Foone  v.  Blount,        Bull 
Conofi.   464.     This  is  now  admitted  on   the  part    of  the^ 
defendant;  but  it  is  said,  their  authority  is  an   authority 
not  only  to  sell,  but  to  dispose   of  the  estate  in  any  way 
they  shall  judge   best.     If  this   were  admitted,  it  could 
have  no  effect  in  this  case;  because  the  executors  have 
not  exercised  the  power  of  selling,  or  disposing  of  it. 
They  have  neither  sold,  nor  leased  it;  they  have  neither 
conveyed,  nor  contracted  to  convey  it. 

It  remains,  then,  a  fee-simple  estate  in  these  devisees 
and  their  heirs.  What  then  prevents  them  from  gain- 
ing the  possession  of  it  ?  Not  a  particular  interest  in 
another ;  for  it  is  agreed,  the  executors  have  no  interest 
themselves,  and  have  conveyed  none.  A  power  to  sell, 
or  lease,  cannot  give  the  right  of  possession  against  the 
owner.  During  the  life  of  him  who  created  an  attorney 
with  power  to  sell,  such  attorney  never  would  claim 
that  he  could  keep  the  owner  out  of  possession.  And 
it  can  make  no  difference,  that  this  power  is  not  to 
operate  until  the  death  of  him  who  gives  it.  When  the 
power  has  been  exercised,  a  purchaser  under  it  may 
have  the  right  of  possession;  but  the  attorney  has  but  a 
power,  and  that  can  give  no  more  right  to  possession 
than  to  property. 

The  interest  of  the  devisees  might  have  been  devested 
by  the  exercise  of  the  power  given  to  the  executors ; 
but  until  thus  devested,  the  title  is  complete  in  them. 

But  if  the  executors  had  any  rights,  by  virtue  of  this 
will,  the  rights  do  not  exist  at  this  time.  They  hud  a 
power,  which  they  might  have  exercised  ;  but  it  could 
not  have  been  designed  to  continue  for  ever.  If  they  sold, 
they  must  sell  in  a  reasonable  time,  but  could  not  sell  at 
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June,  1809.  any  future  time.  To  make  the  delay  in  settling  the  ad- 
SeymTur  ministration  account  a  ground  for  retaining  the  power, 
is  to  reward  ne4j;ligence,  and  give  a  premium  for  delay. 
The  widow  of  Calfb  Buli  and  one  of  the  devisees  are 
already  dead ;  and  if  the  power  is  yet  to  survive,  there 
can  be  no  limituion.  A,nd  the  executors  (although  it 
is  expressly  admitted  that  they  have  no  interest)  must 
bave  all  the  privileges  of  owners. 

By  the  Court.  The  will  of  Caleb  Bull  gave  to 
James  Bull  and  Thomas  Bull,  a  joint  power  to  sell  and 
dispose  of  the  estate  of  the  testator,  which  was  but  a 
naked  power,  without  being  coupled  with  an  interest. 
Even  the  povver  to  sell  could  not  be  exercised  by  one 
of  the  executors,  separately;  and  no  power  was  given 
to  them  jointly,  or  separately,  to  enter  upon,  and  possess, 
any  part  of  the  real  estate;  but  the  devisee  having  the 
fee,  hi&  heir  at  law  has  right  to  the  possession. 

New  trial  not  to  be  granted. 


Cbarles  Setmovr  against  William  C.  Bull. 


Aimwerto      WRIT  of  error. 

exectitors  to 
sell  aid  dis- 
pose Mf  lanris      This  was  an  action  of  ejectment,  brought  by  William 

devised  to  the    _,    _    .,  .  n,       ,        c, 

childi-enofihe  C.  Bull  against  Charles  beymour. 
testator,    is    a 
powiM-   to  sell 

only,  and  cea-      The  defendant,  in  his  plea,  disclosed  the  same  facts  as 

ses    upon    the  ,.     ,  ,         ■         i    r       i  •        i       i  j 

death  of  one  were  relied  upon  by  the  defendant  m  the  last  case,  ana 

sL?'^    '^^"'  also,  that   Jbigail  Bull,  the  widow  of  Caleb,  died  in  the 

yeur    1799;  that    the   property   claimed,  was  the    house 

given  to  her,  for  her  life;  and  that  alter  her  death,  the  exe- 
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cutors,  judging  it  would  be  most  beneficial  to  the  lega-  June,  I809. 
tees,  leased  the  premises  to  the  defendant.  The  su-  Seymour 
perior  court  adjudged  the  plea  to  be  insufficient.  BuLt. 

The  case  was  submitted  without  argument,  by  Divighty 
for  the  plaintiff  in  error,  and  Inifersoliy  for  the  defendant. 

By  the  Court.  The  question  arises  on  these  pleads 
ings.  wliether  the  executors  had  power,  after  the  death 
of  .Ibigail  Buli,  the  widow  of  the  testator,  to  lease  the 
demanded  premises  by  the  will. 

The  executors  claim  this  power,  by  the  clause  in  the 
wilK  authorizing  them  ''  to  sell  and  disfioae  of  any  und 
every  purt  nf  the  estate  in  such  way,  and  manner,  as 
they  ujay  think  most  beneficial  for  the  legatees." 

The  words  "  aell  and  dinpose  of"  are  used  in  this  will 
as  synonymous  terms;  and  this  is  a  naked  power  to  sell, 
not  coupled  with  any  interest.  And  until  a  sule  should 
be  made,  the  devisees  had  a  right  to  the  possession  of 
the  estate,  (after  the  decease  of  the  widow,)  the  fee  be- 
ing in  them.  This  power  is  to  be  strictly  pursued;  and 
it  gives  no  right  to  the  executors  to  enter  upon  the  land, 
or  to  lease  iu 

The  plaintifT  is  heir  at  law  to  WiUiam  W.  Buli,  the 
devisee  in  the  will,  who  was  dead  at  the  time  the  action 
was  commenced.  The  power  of  the  executors  to  sell  in 
such  way,  and  manner,  as  they  should  think  most  bene- 
ficial to  the  legatees,  was  personal,  and  ceased  at  the 
time  of  the  decease  of  the  devisee  under  whom  the 
plaintiff  claims. 

Judgment  affirmed. 
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Jane,  1809. 

Hezekiah  Huntington  against  Elijah  Rumnill. 

Au    attorney      WRIT  of  error, 
may  be  liable 
for  a  debt  lost 

s'ence*  buUi'e  -^/l/a/'t  Rumnill  brought  an  action  of  account  to  the 
v.  b^  "for  The  ^^'^^^y^  c®"'"t>  ^n  August,  1807,  against  Hezekiah  Hunt- 
loss  oi  the  evi- i7ig( on,  declaring  that  the  defendant,  being  a  practising 
debt.  And  in  attorney,  in  February^  1799,  received  of  the  plaintiff  two 
aeai'ast'^^'ym  ""^^^  to  collect  and  account  for;  one  against  one  Leister ^ 

for  such  loss,  payable  to  George  Merrills,  and  endorsed  by  George 
he  may  show,   ,„    .  .       ,  .  ,         ,  ;      , , 

that  the  plain-  Todd;  the  Other,  dated  30th  March,  1787,  for  8/.  lO*. 
efr^emedTfor  ^^^^^   interest,  made   payable    by  Josefih  Pease  to  David 

the  recoveiy  Todd,  and  on  the  23d  January,  1799,  endorsed  by  David 
of    his     debt,  _  •' 

which  he  has  Todd  to  the  plaintiff;  and  that  the  defendant  had  neglect- 
successfully        ,  * 
pursued.         ^^  ^o  account. 

The      record 

of  such  reco-      The  defendant  admitting  himself  bailiff,  and  receiver, 

proper    evid-  auditors  were  appointed,  who   awarded  against   the  de- 

ence  of  this  fgndant  for  the  Pease  note.  Upon  a  remonstrance,  the 
feet,  although  _  "^  ,  ' 

the    attorney  court  refused  to  accept  their  award;  and  appointed  other 

to  it.      ^^^  '^  auditors,  who   also   awarded    for   the   plaintiff,  for   the 

amount  of  the  Pease  note,  and  interest.    This  award  was 

also  set  aside  by  the  court,  and  new  auditors  appointed, 

who  awarded  for  the  defendant.     Rumnill  then   brought 

a  writ  of  error  to  the  superior  court,  on  the  ground  that 

the  county  court  ought  to  have  accepted  the  two  former 

awards.     The  superior  court  reversed   the  decision  of 

the  county  court,   because    they   refused   to  accept   the 

award  of  July,  1808,  which  was  the  second  award.    And 

to  reverse  that  decision  of  the  superior  court  this  writ 

of  error  is  brought. 

From  the  facts  proved  before  the  court,  upon  a  remon- 
strance to  that  report,  it  appeared,  that  the  auditors  found 
^     that  Rumnill  received  this  note  of  George  Todd  in  part  pay- 
4 
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ment  of  a  horse  which  he  sold  George  Todd:  that  Huti'    June,  isog. 

tington^   in  March,  1799,  commenced  a  suit  against  the  Huntino- 

executors  oi  Pease:  that  David  Todd,  the  nominal  plain-        '^°^ 

tiff,  interfered;  compelled   Huntington,   by  an  order   of  Rcmnill 

court,  to  disappear;  and  submitted  the  suit  to  arbitrators: 

that  Hundngton,  in  March,  180G,  atlhe  request  of  GVor^e 

Todd,  attorney  to  David   Todd,   witliout  the  direction  of 

Rumnill,  but    relying   upon    the    assurances   of   George 

Todd  that  he  would  settle  with  Rumnill,  delivered  George 

Todd  the   Pease  note  to  exhibit  before  the  arbitrators: 

that  Huntington,  however,  first  look  a  copy  of  the  note 

and  endorsement;  and  in  May,  1800,  at  the  request  of 

Rumnill,   commenced    a   suit   against    David  Todd  upon 

his   endorsentent,  which  suit  failed  for   want  of  the  ori- 

ginal  note. 

It  also  appeared  before  the  court,  that  the  defendant 
before  the  auditors  offered  to  prove,  that  in  1801,  at  the 
request  of  Rumnill,  he  commenced  a  suit  in  favour  of 
Rumnill  against  George  Todd  on  the  original  contract  of 
sale  of  the  horse,  on  the  ground  that  the  Pease  note 
was  of  no  value,  and  recovered  judgment  before  the 
superior  court  for  72  dollars  and  42  cents  damages,  and 
94  dollars  and  14  cents  costs,  the  court  making  the  Pease 
noteand  interest  the  rule  of  damages :  that  Rumnill  applied 
for,  and  received,  this  execution  of  Huntington  against 
George  Todd;  and  that  Todd  is  able  to  pay  it.  A  copy 
of  the  process  and  judgment  and  execution  against 
George  Todd  was  offered  in  evidence,  and  parol  evi- 
dence of  the  other  fa(4§.  The  auditors  refused  to  admit 
the  evidence  in  support  of  these  facts. 

A".  Terry  and  Huntington,  for  the  plaintiff  in  error, 
contended,  that  the  facts  found  by  the  auditors  would 
not  admit  of  a  report  against  the  defendant;  and  that 
they  ought  to  have  heard  the  proof  offered. 
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June,  1809.        j   prom  the  facts  found,  the  award  should  have  been 
HcN TING-  in  favour  of  the  defendant. 

TON  ,       , 

V. 

RpMNiLi,.  It  is  agreed,  Huntington  was  not  liable  for  the  MerriUa 
note.  The  Pease  note  he  put  in  suit  immediately;  and 
Todd^  the  plaintiff,  interfered,  and  prevented  the  prose- 
cution of  the  suit.  When  Huntington  had  done  this,  he 
had  fulfilled  the  duty  required  by  the  bailment,  and  was 
no  further  liable. 

But  it  is  said,  he  delivered  the  note  to  George  Toddy 
and  is  therefore  liable.  But  a  bailee  is  not  to  be  made 
responsible  unless  he  is  guilty  of  misconduct,  to  the 
injury  of  the  bailor.  Co.  Liit.  172.  Huntington,  by  giving 
the  note  to  a  lawyer  at  the  bar,  cannot  be  considered  as 
acting  corruptly,  or  guilty  of  gross  negligence.  Besides, 
Rumnill  received  no  injury  by  it,  for  his  claim  against 
David  Todd,  under  the  circumstances  of  this  case,  could 
not  be  defeated  for  want  of  the  original  endorsement. 

But  if  Huntington  were  liable  at  all  for  delivering  up 
this  note,  he  could  be  liable  only  in  a  special  action,  in 
which  the  plaintiff  must  aver,  as  the  ground  of  his 
claim,  the  loss  of  the  evidence  of  his  debt,  and  that  he 
has  sustained  damage  thereby. 

2.  But  the  evidence  was  relevant,  and  ought  to  have 
been  admitted.  The  evidence  offered  went  to  show  that 
Rumnill,  having  an  election  to  pursue  the  endorser  on 
his  endorsement,  or  to  treat  the  note,  &c.  as  of  no  value, 
had  elected  the  latter  mode,  and  pursued  it  with  suc- 
cess ;  and,  consequently,  had  deprived  himself  of  any 
other  remedy.  Indeed,  the  superior  court,  in  the  suit 
of  Rumnill  against  George  Todd,  went  upon  the  ground, 
that  the  sale  of  the  horse  by  Rumnill  to  Todd,^  and  the 
sale  of  the  note  by  Todd  to  Rumnill,  formed  one  trans- 
action ;  and  that  Rumnill  put  the  note  in  the  hands  of 
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HuntingtoTi^   to    procure  payment  for  his  horse;  it  was   jane,  isog. 
reli^vaiil,  therefore,  to  show,  that  this  object  had  been  at-    „ 
tained  in  another  manner.     And  the   moment  judgment         ton 
was  rendered   against  George  Toddy   and  the   execution    Rumnill. 
Wus  satisfied,  Rumnill  would  have  been  under  an  obliga- 
tion to  deliver  over  this  note  (if  in  his  hands)  to  George 
Todd.     And  consequently,  if  Rumnill  had   the  note  in 
his   hands,   he  could  not  now  maintain  an  action  against 
David  Todd  upon  his  endorsement.     Nor  do  these  facts 
militate  against  any  facts  stated  in  the  declaration.   That 
George  Todd  delivered  to  the  plaintiff,  in  payment  for  a 
horse,  a  note  endorsed  by   David  Ti,dd,  surely  docs  not 
negate  the  fact,  that  this  note   was  endorsed  by  David 
Todd  to  the  plaintiff. 

But  it  is  said,  these  facts  ought  to  have  been  pleaded. 
Three  things  only  can  be  pleaded  to  an  action  of  ac* 
count;  never  bailiff  and  receiver;  fully  accounted;  and  a 
release.  Godfrey  v.  Saunders^  3  IP'ils.  113.  These  tacts 
could  not  then  have  been  pleaded  to  the  action.  And  we 
have  no  practice  of  pleading  before  auditors,  as  they  have 
in  England.  Whatever  is  pleaded  there  before  auditors, 
is  given  in  evidence  here.  Our  defencQ  simply  was^ 
that  the  defendant  had  done  his  duty,  and  that  Rumnill^ 
his  employer,  approved  of  his  proceedings.  And  yet 
this  man,'  having,  by  the  aid  of  the  defendant,  recovered 
•f  George  Todd,  the  value  of  his  horse,  and  the  inte- 
rest, would  now  recover  o(  Huntington  the  amount  of 
the  note  given  for  the  hurse,  when  the  very  ground  of 
his  recovery  against  George  Todd  waS)  that  this  note 
was  of  no  value. 

Again:  The  auditors  ought  to  have  admitted  in  evi- 
dence the  record.  Tiic  objection  tliat  it  w.»s  between 
other  fiartie*  is  unfounded.  A  .ecord  is  not  conclusive 
evidence  of  ihe  factt  found  in  i:,  and  cunnot  be  pleaded 
in  bar,  except  as  against  the  same  parties.  Hut  the 
Vol.  III.  3K 
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June,  1809.    existence    of  a   judgment  may   be   shown  against  those 

„  who  were  no  parties  to  it,  as  in  suits  brought  by  sheriffs, 

Hunting-  ^  '  V 

ION         &c.     Here,  the  objtct  was,  not  to  establish  the  verity  of 

ItcMNtLL.  the  facts  upon  which  the  judgment  was  founded,  but  to 
show  the  existence  of  the  judgment  in  support  of  a  col- 
lateral fact.  The  auditors  should  have  heard  the  evi- 
dence offered,  in  mitigation  of  damages,  if  for  no  other 
purpose;  for  surely,  it  was  some  mitigation  of  the  de- 
fendant's offtnce  in  losing  a  note  of  28  dollars,  that  he 
had  recovered  a  judgment  to  the  amount  of  166  dollars^ 
by  the  direction,  and  for  the  benefit  of  the  plaintiff. 

Bradley,  for  the  defendant  in  error. 

I.  The  defendant  Huntington,  having  received  this 
note  for  collection,^ was  bound  to  procure  the  money 
from  the  maker  or  endorsor,  and  pay  it  over  to  the 
plaintiff,  or  to  show  that  it  could  not  be  collected,  and 
that  without  any  fault  of  his.  The  defence  is,  not  that 
it  cituld  not  have  been  collected,  but  that  it  cannot  now 
be  collected,  because,  indeed,  the  defendant  himself  has 
given  up  the  evidence  of  debt  confided  to  him,  to  the 
man  of  whom  it  w'as  to  have  been  collected,  (or  his  son.) 
He  is  thus  defendiiJg  his  neglect  of  duty,  liy  showing  an 
absolute  misfeasance.  He  would  justify  himself  for  not 
Colleclirig  the  money,  by  showing,  that  be  himself  put 
it  out  of  his  power.  He  would  throw  a  loss  upon  us,  hf 
alleging  a  breach  of  duty  in  himself. 

It  is  said,  we  cannot  recover  for  this  breach  of  duty 
in  this  action.  But  having  shown  the  defendant's  liabili- 
ty to  account,  it  becomes  his  duty  to  account  in  a  pro- 
per manner.  From  the  facts,  therefore,  found  by  the. 
auditors,  there  can  be  no  doubt  of  the  liability  of  the 
defendant  for  this  note. 

2  But  it  is  contended,  that  the  evidence  was  impro- 
pei-ly  rejected  by  the  auditors. 
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This  evidence  could  form  no  defence  for  Huntingtorii   June,  iim»9. 
and  cotiscquetitly   was   irreievaiit.     It   formed  no  ju>ufi-    Uunhmo- 
cati'jii;  because   if  Rumnill  had  the    note,  he  niij^ht  yet         '°'^ 
recover   of  David    Todd  upon  his    endorsement.     A  re-    RuMNiLt. 
covtry  for  this    horse  ugaiiut  George    Tudd  could   he  no 
bar  to  a.  suit   brought   against  David   Tudd  upon  his  en- 
dorstment.     And    George  Todd  could  maintain  no  suit 
against  RumruU    for    this  noie,   or   the  money  collected 
upi.n  it;  because  he   has  parted  wilIi  his   interest   in  it, 
and  the  judgment  in  favour  of  Rummlt  against  him  can- 
not revest  tlic  interest  in    him,  especially  as  that  juvlg- 
ment  has  never  been  satistied.     But  ii  George  Tjdd,  in 
consequence  of  this  judgment,  couid   recover  the  note, 
or  the  money  collected  upon  ii,  of  liumnilt,  then,  it  was 
more  important   that   Rumnill   should   have  the  note  in 
his  hands  to  answer  this  demand. 

But  the  defendant  cannot,  upon  any  principle,  refuse 
to  perform  his  contract  with  the  plaintiff,  because  it 
would  be  of  no  service  to  the  plaintiB';  and  if  Rumnill  * 
vrould  be  estopped  from  withholding  this  note  from 
George  Todd.,  Huntiugtoii^  a  mere  stranger,  cannot  un- 
dertake to  assert  the  rights  or  claims  of  George  Todd. 
If  the  evidence  would  have  barred  the  plaiiitift''s  right 
of  action,  as  is  contended,  it  should  ha.ve  been  pleaded 
in  bar  to  the  action  before  the  court,  and  could  not,  at 
that  late  stage  of  the  cause,  be  taken  advantage  of.  1 
Com.  Dig.  119.  1;.0.  I  Jiac.  Mr.  37 — 39.  1  Fin.  Mr, 
157,  158.  163,  164. 

Besides,  this  evidence  could  not  be  received,  because 
it  contradicts  facts  stated  in  the  declaration:  It  goes  to 
show,  that  the  note  was  not  in  fact  warranted  to  the 
plaintiff  by  David  Todd.,  but  by  George  Tudd.  Nor 
could  the  evidence  be  admitted  to  lessen  the  damages; 
for  if  Huntingion  had  done  his  duty  in  the  suit  against 
George  Toddy  it  could  have  no  effect  upon  the  damages 
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June,  1809.    for  not  performing  his  duty  with  respect  to  the  note  en- 

„   dorsed  by  David  Todd. 

Hunting-  ' 


TOJT 


BuJnill.  Another  objection  applies  to  the  copy  of  the  judg- 
ment which  was  offered  in  evidence:  It  was  not  between 
the  same  parties.  Had  the  judgment  been  against  Rum- 
nill  in  that  suit,  he  could  never  have  used  it  as  evi- 
dence against  Huntington;  it  cannot  therefore  be  evi- 
dence for  Huntington.  Peake's  Ev.  38.  But  it  would 
be  manifestly  unjust,  that  this  recovery  against  George 
Todd,  which  it  is  not  pretended  is  equivalent  to  a  re- 
covery on  the  endorsement,  should  prevent  a  suit  on 
the  endorsement.  Had  the  money  been  paid  upon  this 
judgment,  a  question  might  arise  as  to  its  effects;  but 
that  this  Judgment  should  bar  an  action,  when  in  conse- 
quence of  it  the  party  is  no  nearer  a  satisfaction  of  his 
claim  thun  before  it  was  obtained,  is  extraordinary  in- 
deed. If  Humnill  cannot  recover  of  Huntington  for  this 
note,  George  Todd  cannot ;  and  thus  Huntington  makes 
himself,  by  his  own  act,  the  owner  of  the  note,  and  has 
the  right  to  dispose  of  it  at  his  pleasure. 

By  the  Court. 

An  attorney,  who  receives  a  note,  or  other  evidence 
of  debt,  for  collection,  is  undoubtedly  liable  for  the  debt, 
if  it  be  lost  by  his  negligence.  But  the  loss  of  the 
note,  or  other  ordinary  evidence  of  the  debt,  does  not 
necessarily  involve  the  loss  of  the  debt  itself.  And  in 
order  to  charge  the  attorney  with  the  debt,  the  inquiry 
must  be,  not  whether  the  ordinary  evidence  of  the^^debt 
is  lost  by  his  negligence,  but  whether  the  debt  itself  is 
lost. 

In  this  case,  it  appears,  that  the  debt  due  to  Rumnill, 
and  put  into  the  hands  of  Huntington  for  collection,  was 
not  enly   secured  by  the  endorsement  of  David  Toddj 
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but  also,  by   the  liability   of  George    Todd,   to  pay  the    June,  1809. 
price  of  the  article  which  had  been  sold  to  RuinniK,  and      p,J^7ps 
for  which  the  note  had   been  assigned.     Any  evidence,  v. 

therefore,  which  went  to  show,  that  the  debt  had  been  wouth. 
paid  by  George  Todd,  or  remained  secured  by  him,  went 
to  show,  that  the  debt  was  not  lost-  and  was  pertinent 
to  the  issue  before  the  auditors  The  judgment  and 
execution  obtained  by  Rumnill  against  George  Todd  was 
evidence  of  this  descripiioii,  and  ought  to  ha>te  been  ad- 
mitted by  the  auditors.  We  are,  therefore,  of  opinion^ 
that  the  decision  of  the  county  court  in  rejecting  the 
award  of  July,  1808,  for  the  reasons  stated  in  the  re- 
monstrance, was  correct,  and  ought  not  to  have  been 
set  aside  by  the  superior  court. 

Judgment  reversed. 


James  Phelps  and  others  against  Abigail  Ellsworth 
and  others. 


WRIT  of  error.  Upon  »  bill  oi 

fort  t'f»^ lire  by 

a     nxji  t};;it:cc 

This  was  a  petition  in  chancery  brought  to  the  superior  J!],'|'j'"  j;,„,\'j^I 
court,  by  the    honourable    Oliver  Ellaivorih,    deceased,  g*^*    f">"    <i'»- 

.  .         tinct        tletiis, 

stating  that  James  Phelfis  and  James  P/tel/is,  jun.  being  diancer)-  »ill 

indebted  to  him,  in  the  sum  of  2,569  dollars  and  49  cents,  'J[,^^'u,^.*  ,'*,on* 

gave   their  note,  payable   the   1st  o^  May,  1805,  on  inte-  '''»^  f»il<ire  of 

-  .  «l>t'      rcoitga- 

rest,  and  conveyed,  by  deed  of  that  date,  seven  pieces  of  g»e,   10    v«y 

land, as  collateral  security;  and  on  the  4th  of  March^  1803,  ^°','  ^in'*^  ,',^ 

they  became  further  indebted,  in   the  sum  of  1,000  dol-  n.akc u |.i«i »te 

.  .  ilrcrtfs    lor 

lars,   payable  at  the  same  time  with  the  former;  and  as  cachOcbt 

collateral  security  for  the   1,000  dollars,  executed  a  deed 

of  four  other  fiieces    of   land,  together  with  the    s^me 

lands  contained  in  the  first  mortgage  :     That  the  equity 
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June,  i»09.   of  redemption  of  James  Phelfis-,  jun.  had  been  attached; 
p      ~~  J      and  that  of   James  Phetfis^  the  elder,    had  i>een  by  him 
*'        ■  conveyed  to  others,  who  were  made  parties  to  the   bill; 
WORTH,     that  the  money  all  remained  due— praying  for  u  foreclo- 
sure. 

None  of  the  respondents,  except  Jamea  Phflfis,  (tl)en 
called  junior,)  appeared.  And  upon  iiiquiiy,  tiie  court 
found  the  .facts  slated  in  the  petition,  to  be  true;  aiid 
four.d  due  upon  the  two  mortgagen,  4  531  dollavs,  and 
decreed,  that  if  the  rt&poiKieius  fuikd  to  puy  this  bum 
within  a  limited  time,  they  should  be ~  foreclosed  of 
their  equity  of  redemption. 

The  widow  and  children  of  the  petitioner,  and  the  ad- 
ministrators u|>on  his  estate,  were  made  parties  to  the 
writ  of  error.  All  the  plaintiffs  m  error,  except  James 
PhelfiH^  were  nonsuited. 

The  error  assigned  was,  that  all  the  lands  contained 
in  the  last  deed,  was  made  subject  to  the  payment  of  the 
debt,  secured  by  the  first. 

IngersoU  and  Dwight^  for  the  plaintiffs  in  error. 

These  mortgages  were  made  at  different  times,  for 
different  sums,  and  were  entirely  separate  and  distinct  j 
and  there  should  have  been  separate  and  distinct  decrees 
relative  to  each  of  them,  viz.  that  on  the  payment  of  2,500 
dollars,  and  interest,  the  mortgagee  should  release  all 
the  title  he  derived  from  the  first  conveyance;  and  on  the 
payment  of  1,000  dollars,  he  should  release  all  the  title 
he  derived  from  the  second  deed.  Had  the  mortgagor 
petitioned  to  redeem  the  lands  comprised  in  the  second 
mortgage,  without  the  other,  he  ought  to  have  been  per- 
mitted to  redeem  them.  There  can  he  no  more  con- 
nection between  two  sepai'ate  contracts,  by  the  same 
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person,  than  between  two  contracts  by  different  persons.    June,  1809. 
The  lands  are  each  charged  with  its  own  burdens;  and     piJ^^Tps 
the  one  ought  not   to  be    onerated  with  the  debts  of  the        „" 
Other.     The  object  of  a  court  of  chancery,  as   to    niort-     woeth. 
gages,  is  to   place   the  mortgagor,'*after  the  law  day,  in 
the  Scime  situuiioii  he  was  in  before.     Before  the  law  day, 
Jam's  Phelfis  might  huve    paid    the     1,000    dollars,   and 
interest,  and  the  last  mortgaged  lands  would  have  been  his 
own,    unencumbered.     Chancery  will  then  permit   him, 
upon  the  same   terms,  to  effect  the   same  thing.     The 
most  of  the  cases  in  the  books,  where  the  court  compel- 
led a  redemption    of  both    mortgages,   are  cases  where  , 
the  security  was  deficient;  as   in  Purefroy  v.    Purefroy^ 
1   Vern.  28.    But  to  sanction  this  decree,  is  to  adopt  the 
whole  system  of  tacking  debts  to  encumbrances  on   real 
estate;  for   there    is  the  same  equity   for  a  mortgagee, 
^that  his  bond  or  note    should  be  paid,  as  that  his  other 
mortgages   should  be.     But  in  this  way,  the  law  requi- 
ring deeds  to  be  recorded  would  be  of  no  effect;  because, 
in  cases  of  mortgages,  the  debt   would  not  depend  upon 
the  original  contract,  but  upon  the  state   of  accounts  be- 
tween the  parties,  when  the  application  is  made. 

But  however  this  may  be,  where  the  mortgagor  peti- 
tions, the  mortgagee  cannot,  upon  his  own  application, 
enforce  the  redemption  of  both  mortgages,  or  neither, 
and  thus  vary  his  own  contract.  Poio.  on  Mori.  5  1 1— 5  iT. 
He  now  asks,  that  the  court  will  not  permit  the  lands 
last  mortgaged,  to  be  free  from  the  encumbrance  upon 
the  payment  of  principal  and  interest.  Tliis  is  asking 
the  court  to  place  him  in  a  better  situation  than  he 
placed  himself;  because  he  is  not  willing  to  take,  what 
before  the  law  Hay  expired  he  might  have  been  com- 
pelled to  accept.  But  the  lani;uagc  of  tlie  petition  is, 
that  he  should  have  the  principal  and  interest  upon  each 
contract. 
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June,  1809.        Gould  and  R.  M.  Sherman,  for  defendants  in  error. 

Phelps 

''  Natural   justice   requires  that  a  mortgagor,    whose 

tvoRTH.  estate  is  forfeited  at  law,  should  pay  to  the  mortgagee 
all  he  owes  him,  before  the  latter  should  be  compelled 
to  give  up  the  security  he  holds.  And  foiTnerly  chance- 
ry would  not  permit  a  redemption,  until  all  moneys 
borrowed  of  the  mortgagee,  were  paid.'  The  rule  now 
applies  to  cases  only,  where  the  loan  is  secured  by  mort- 
gage. But  as  to  mortgages,  the  rule  has  never  been 
relaxed,  and  in  justice  should  have  retained  its  ancient 
force  in  all  cases.  Had  the  mortgagor  made  application 
to  redeem,  he  must  have  redeemed  both.  Margrave  v. 
Le  Hooke,  2  Vern.  207.  Pofie  v.  Onslow,  2  Vern.  286. 
Reason  v.  Sacheverell,  1  Fern.  41.  Jones  v.  Smith,  2  Ves. 
^  jun.  376.     Although  in  some  of  these  cases,  it  is   said, 

that  the  mortgage  or  one  of  the  mortgages  is  deficient 
in  value,  yet  in  none  of  them  is  it  the  principle  of  adju- 
dication ;  in  several  of  them,  it  is  not  even  suggested. 
Poivelt  indeed  intimates,  that  the  court  is  less  liberal  to 
the  mortgagee,  when  the  application  comes  from  him- 
self, but  cites  no  authority  in  support  of  the  remark, 
affecting  this  case.  The  case  he  states,  is  that  of  a 
mortgage  and  a  bond  debt;  in  such  case,  he  says,  if 
mortgagor  petitions,  he  must  pay  the  bond  debt,  as  well 
as  mortgage,  but  if  mortgagee  is  plaintiff,  it  aeema  (he 
says)  that  he  can  enforce  payment  of  the  mortgage  debt 
only.  If  any  such  rule  or  difference  exists,  it  applies 
only  to  those  cases  where  an  original  equity  is  sought, 
as  where  an  obligee  prays  for  more  than  the  penalty  of 
a  bond  ;  but  not  to  cases  like  this,  where  the  ptlitioner 
asks  for  no  equity  in  his  favour,  but  only  that  the  niort- 
gagor  may  exercise  his  equitable  rights  in  a  reasonable 
time.  The  fact  that  the  first  land  was  included  in  the 
second  mortgage,  shews,  that  the  parties  designed  that 
the  \7h0le  land  should  be  security  for  each  debt. 
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But  if  a  decree   were  made    upon  the  principles  con-    June,  1809. 
tended  for,   or  this  decree    reversed,  it  could  be  of  no     pJ^Tps 
possible  benefit  to  the  mortgi^or;  for  if  he  should   pay       ^Jig. 
the    money   due  on  one    mortgage,  and   the    mortgagee      worth. 
should  refuse  to  reco;ivey,  unless  both  debts  were    paid, 
the  mortgagor  must  then  apply  to    a  court  of  chancery    • 
to  compel   a  conveyance.     Upon   that  application,    he, 
being   plaiiitifT,  must,   according   to   the  principles    laid 
down  from  Powrll,  first   satisfy   both   debts,  before    he 
could  gain  the  legal  title  to  cither  of  the  estates. 

This  decree  then,  only  effects  directly,  what  then 
would  be  done  circuitously. 

By  the  Court.  \ 

At  law,  both  mortgages  are  forfeited ;  the  mortgagee 
has  a  legal  title  to  both.  The  only  inquiry  is,  what  is 
equitable  between  the  parties.  All  agree,  that  the 
mongagor,  on  his  petition,  cannot  redeem  one  mortgage 
without  the  other.  The  reason  assigned  is,  that  as  his 
reli'.f  is  in  equity  only,  he  shall  do  equity  to  obtain  it. 
The  principle  guifliiig  such  decisions  is  that  it  is  ryur- 
toA/r  he  should  redeem  both,  or  neither;  and  surely  it 
cannot  vary  the  principle,  and  ought  not  to  alter  the 
rule  of  equity,  between  the  parties,  that  one,  or  the 
other,  applies  for  it,  unless  the  situation  of  the  party 
seeking  relief^  requires  an  extraordinary  interposition  of 
the  court. 

This  is  the  usual  application,  by  the  mortgagee,  not 
seeking  an  original  equity,  but  simply,  that  the  court 
will  iiiiiit  the  time,  within  which  the  mortgagor  shall 
exercise  his  equitable  rights.  His  equitable  rights  are, 
to  redeem  on  paying  all  that  is  due  upon  both  mort- 
gages. This  principle  extends  to  all  mortgages  oxist- 
iiig  between  the  same  parties,  whether  they  embrace 
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June,  1 809. 
M*''Jall 

V. 

M'Calu 


the  same  land  in  part,  as  in  tliis  case,  or  are  wholly  dis- 
tinct, and  independent.  And  were  the  court  to  adopt  a 
different  rule,  and  separate  these  mortgages,  by  their 
decree,  and  limii  the  time  of  redemption  tor  each,  the 
mortgagee  might  refuse  the  money,  and  compel  the 
mortgagor  to  seek  ■  relief.  The  court  would  then  de- 
cree that,  which  we  think  equity  requires  should  now 
be  decreed.  We  perceive  nothing  erroneous  in  the 
record. 


Judgment  affirmed. 


Deborah  M'Cali.,  Hobart  M'Call.  Green  M'Call, 
JrsiAH  M'Call,  Jabkz  M'Call,  Levi  Coe  and 
Debby  his  wife,  Joseph  BABrocK  and  .Molly  his 
wife,  and  Eliphalet  Murdoch  and  Ann  his  wife, 
against  Abigail  M'Call. 


If  a  person, 
inteixlins  to 
mnke  a  tHinily 
seitlt-menl  of 
his  estate,  in 
nature  of  a 
testamentary 
dispcsitiiin, 
Ctiiweys  lands 
to  his  sons,  by 
several  deeds, 
and  the  deed 
to  fine  proves 
defective, 
chancery,  af- 
ter the  death 
of  thegi-autor, 
will  compel 
his  heirs  and 
■widi.w  to  per- 
fect the  title 
of  the  grantee. 


WRIT  of  error. 

This  was  a  petition  in  chancery,  to  the  superior  court, 
brought  by  Abigail  M'Call,  against  Deborah  M'-Call  and 
others. 

The  material  facts  stated,  that  were  found  by  the 
court  were:  That  Jrchififius  M'-Call,  on  the  22d  of 
September,  1784,  designing  to  settle  and  estate  his  sons, 
Hobart,  Ozias,  Green,  Boger,  and  Walter,  Aid,  by  several 
deeds,  duly  signed,  acknowledged,  &c.  convey  farms  of 
land  to  each  of  them,  with  covenants  of  seisin  and  war- 
ranty, and  to  Jabez  and  Josiah,  the  heirs  of  his  son  Jacob, 
deceased,  he  gave  an  equal  share  in  money  and  securi- 
ties.   By  the  deed  to  Roger^  he  granted  half  the  farn^ 
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»n  which  he    lived,  and    some  other  lands   in    Goshen    June,  18O9. 

parish;  and  by  the  deed  to  Waltrr,  he  granted  a  farm  in  m'Call 
£xeter  parish,  both  in  the  town  oi  Lebanon.  These  deeds  At.(J' . , 
to  Roger  and  Halter^  the  grantor  retained  in  his  own 
hands,  for  further  consideration;  but  delivered  to  Hobart^ 
Ozias  and  Green^  the  deeds  made  fortheni,  and  io  Jabez 
and  Joaiah  the  moneys  and  securities  designed  tor  them; 
and  each  of  them  has  ever  since  possessed  and  enjoyed 
the  same.  Before  aay  delivery  of  the  deeds  to  Roger^  and 

Walter^  the  father  concluded  to  give  the  lands  granted 
to  Walter.^  to  his  son  Roger^  and  the  lands  given  his  son 
Roger^  to  JValter;  and  to  effect  the  same,  caused  the 
name  of  Walter  to  be  erased  from  the  deed  conveying 
the  Extter  farm,  and  the  name  of  Roger  to  be  substitu- 
ted ;  and  the  name  of  Roger  to  be  erased  from  the  deed 
conveying  the  Gos/ien  lands,  and  the  name  of  Waller 
to  be  substituted,  without  the  knowledge  of  Walter.  He 
then  delivered  the  deeds  thus  altered,  and  erased,  with- 
out signing  or  acknowledging  them  again,  to  R-jger  and 
Walter,  verily  believing,  and  until  his  death  continuing 
to  believe,  that  he  had  thereby  conveyed  the  Exeter 
farm  to  Roger,  and  the  Gonhen  farm  to  Waiter.  Roger^ 
under  his  deed,  took  and  ever  since  has  kept  possession 
of  the  Exeter  farm;  and  Walter,  under  his  deed,  took 
possession  of  the  Goshen  lands,  and  occupied  them  until 
his  father  jlrchififiua  died,  on  the  30th  of  jVovember,  1798, 
and  continued  in  the  occupation  in  the  same  manner 
until  the  20ih  of  October,  1802,  when  he  himself  died. 
Before  his  Jeath,  in  October,  17j2,  Walter  caused  his 
deed  to  be  duly  recorded ;  and  while  in  possession  of  the 
lands  under  his  altered  deed,  he  expended  in  repairs  one 
hundred  dollars.  On  the  I2th  of  June,  1800,  Walter 
having  no  real  estate,  excrpt  what  was  derived  from  the 
aforesaid  conveyance,  made  his  will,  and  devised  all  his 
estate  real  and  personal,  except  a.  lot  of  ten  acres,  to 
the  petitioner,  his  wife,  and  made  hef  rxecutrix.  givhig 
legticioft  to  the  amount  of  more  than  1,000  dollars. 


ftfCALL. 
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June,  1809,  On  the  17th  of  January^  1787,  ^rchififius^  the  father, 
M'Caxi.  rnade  his  will,  which  contained  the  followi;)g  clause: 
"  Item^  1  give  to  my  son  Walter^  the  ont  half  of  this  lot 
I  now  live  on,  with  the  buildings  thereunto  belonging; 
the  othtr  half  I  have  given  him  by  deed  beietrfore.** 
Wliich  will  was  destroyed  (luring  the  li.e  of  ArchifipuSj 
who  left  estate  to  be  distributed  as  intestate  estate  to  the 
value  of  3,650  dollars. 

The  deed  so  altered  and  delivered  to  Walter,  bas  beeny 
by  the  superior  court,  adjudged  to  be  no  evidence  at  law, 
of  a  title  in  Walter^  to  the  lands  supposed  to  have  been 
conveyed  thereby.  And  Hobart  M'-Call^  Ozian  M'-Call^ 
Green  M'-Call,  Roger  M'-Call.,  ^nn,  the  wife  of  Etipha* 
let  Murdoch^  Molly^  the  wife  of  Josefih  Babrock^  Debby^ 
the  wife  of  Levi  Coe^  and  Jabfz  M'-Cull^  and  Josiah 
M^Cally  the  sons  of  Jacobs  deceased,  are  the  heirs  of -ir- 
chipfius;  who  also  left  a  widow  Deborah,  who  is  still  liv- 
ing. And  the  heirs,  by  release  deeds  of  their  right, 
have  quieted  Roger  in  the  possession  of  the  Exeter 
farm,  conveyed  to  him  by  the  altered  deed,  but  refuse  to 
quiet  the  devisee  of  Walter^  in  the  possession  of  the 
Gouhen  lands,  conveyed  as  aforesaid  by  the  other  erased 
deed. 

From  the  decree  it  also  appeared,  that  the  court  found 
that  Archiffpus,  b«  fore  his  death,  gave  to  his  daughters) 
respondents,  portions  of  his  estate. 

And  that  the  court  admitted  parol  evidence  to  prove, 
that  the  deeds  to  Roger  and  Walter  had  been  altered  be- 
fore delivery;  and  that  the  graitor  verily  believed,  that 
he  had  thereby  conveyed  a  title  to  the  land  described 
therein,  although  such  evidence  was  objected  to. 

And  the  court  decreed,  t^at  the  respondents  convey 
to  the  petitioner,    the  lands  described  in   the    deed  t« 
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Walter;   and    tiiat   she    be  discharged  oi  all  claims   for  Jane,  1S09. 
rents  thereof,  8cc.  m<:7ui. 


The  general  errors  were  assigned. 

Goddard  and  Gouid,  for  the  plaintiffs  in  error. 

1.  This  decree  could  not  be  made  against  any  of  the 
respondents.  Neither  in  law,  nor  chancery,  can  an  iustru> 
meiit  be  rectified,  because  the  parties  were  under  a  mis- 
take in  law.  But  however  that  might  have  been,  in  cases 
where  there  was  a  valuable  consideration,  yet  here, 
there  is  no  consideration,  except  that  of  love  and  affec- 
tion* And  where  there  is  no  other,  chancery  uniformly 
refuse  to  decree  a  specific  execution.  1  Pow.  on  Con. 
341.  2  Pow.on  Con.  16.  Colman  y.  Sarrely  1  Tm.  jun. 
51.     Amb.  406. 

Walter.^  in  his  life,  could  have  sustained  no  suit  at 
law  against' his  father,  for  damages,  because  the  convey- 
ance was  voluntary,  and  chancery,  therefore^  would  not 
have  decreed  a  specific  performance.  And  the  case  is 
surely  not  stronger  against  the  children  of  Archifxpua. 
Besides,  chancery  requires  stronger  grounds,  to  make 
a  decree,  rendering  an  imperfect  instrument  valid,  thaa 
to  decree  a  specific  performance.  In  the  case  of  Sta- 
pleton  v.  Stafileton^  \  Atk.  10.  there  were  a  variety  of  con- 
siderations; Lord  Hakdwicke  lays  no  stress  upon  that 
of  love  and  affection,  but  goes  upon  the  ground  of  a 
Taluablc  consideration. 

In  Goring  v.  A*a«A,  3  Atk.  186.  the  ground  of  the 
decree  was,  that  it  was  a  marriage  tetttement,  which  has 
always  been  holden  to  be,  not  merely  a  good^  but  a  valu- 
able  consideration. 


M-Cask. 
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June,  1809.  Cory  V.  Cory.  I  Ves.  19.  was  a  petition,  not  for  a 
M'Cali.  specific  execution,  but  to  set  aside  an  agreement;  and 
the  court  refused  to  interfere,  because  it  was  a  settle- 
ment of  a  family  dispute.  The  facts,  which  have  taken 
place  subsequent  to  the  deed,  can  have  no  operation. 
There  is  no  analogy  between  the  cases  of  a  fiarol  agree- 
ment for  a  valuable  consideration^  executed  in  part,  and 
a  voluntary  agreement  in  writing.  The  cases  under  the 
statute  of  frauds,  are  all  cases  where  there  was  a  valua- 
ble consideration.  Here,  if  Waller  has  made  improve- 
ments, no  injury  will  result  to  his  heirs;  for  the  contract 
being  rescinded,  an  account  must  be  taken,  and  they  can 
retain  the  money  expended  in  improvements. 

And  in  the  settlement  of  the  estate,  the  advancements 
to  the  other  sons  will  also  be  considered.  Of  still  less  im- 
portance is  it,  that  the  heirs  ha,ve  quieted  Roger  in  his 
possession.  It  can  in  no  way  affect  the  petitioner;  they 
may  have  compromised  with  him;  but  are  not  thereby 
bound  to  yield  to  the  demands  now  made. 

2.  As  the  decree  respects  the  daughters.     There  can 
be  no  equity  in  favour  of  the  petitioner  as   against  the 
daughters.    If  this  is  a  family  settlement,  and  if,  as  it  re- 
spects the  brothers,  there  was  a  valuable  considei-ation, 
the  daughters  were  not  actually,  or  constructively,  par- 
ties to  it.     They  are,   then,  in   equal    equity  with  the 
devisees  of  Walter ;  and  having  the  legal  title,  and  equal 
equity,  a  court  of  chancery  will  not  compel  them  to  relin- 
quish it,  but  suffer  the  law  to  have  its  course.     1  Fonb. 
311,  312.  Mitf  215.     It  would  be  hard,  indeed,  if 'hav- 
ing received  nothing  from   the  bounty    of  their    father, 
they  are  now  to  be  deprived  of  what  the  law  would  give 
.them.     The  court,  indeed,  have  found,  that  the  daugh- 
ters  received  portions;  but  this   fact,  if  material,  must 
appear  upon  the  petition.     The   plaintiff  must    recover 
in  chancery,  as  well  as  at  law,  secundum  allegata^  et  firt' 
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bata.     At   law,  a   special  verdict  cannot  supply  defects    Jane,  I809. 
in  u declaration;  a  bad  declaration  is  no  more  aidtd  by  a     m'Caxl 
special  verdict  than  by  a  demurrer.     But  if  the  fact  be 
immtterial,  the  court  having  found  it,  will  not  render  it 
material.     It  can,  therefore,  have  no  effect  in  the  case. 

3.  As  it  riespects  the*  dowress.  It  nowhere  appears, 
that  any  provision  has  been  made  for  the  widow.  She 
ought  not.  therefore,  to  have  been  compelled  to  convey. 
In  England^  the  rights  of  a  dowress  are  much  re- 
garded; she  stands  upon  higher  ground  than  a  pur- 
chaser for  a  valuable  conni deration.  She  is  entitled  to  a 
discovery  from  a  purchaser  of  real  estate  from  her  hus- 
band, who  had  no  knowledge  of  the  marriage.  1  Fonb. 
19,  20.  151,  152.  Her  equity  is  superior  to  that  of 
heirs  2  Eg.  Caa.  jfbr.  383.  A  contract  by  her  hus- 
band, for  a  valuable  consideration,  cannot  be  enforced 
against  her.  This  contract  could  not  be  enforced 
against  the  creditors  of  Jtrchififiua  M^CalL  3  Jtk.  388. 
It  cannot,  therefore,  be  enforced  against  one  whose 
rights  are  more  carefully  regarded. 

Although  a  husband  in  this  state  may  by  deed  de- 
prive his  wife  of  dower,  it  by  no  means  follows  ihat  he 
can  effect  the  same  thing  by  an  executory  agreement) 
the  enforcing  of  which  depends  upon  the  discretion  of 
the  court,  regulated  by  circumstances.  2  Poxo.  on  Con. 
321. 

It  is  said,  that  Archipf\%i»  is  a  mere  trustee.  This  is 
to  assume,  that  chancery  would  enforce  the  contract 
against  him.  But  were  it  so,  there  are  now  other 
parties,  whose  equity  is  as  strong,  and  whose  legal  claims 
are  preferable. 

Again,  our  statute  provides,  that  the  wife  shall  have 


M'Cai.l. 
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June,  1809.  dower  in  the  estate  of  which  the  husband  died  seiaed.^^a) 
M'Cam.  a  court  of  equity  cannot  decree  against  the  provisions  of 
a  statute.  Wtbb  v.  Fitch  et  al.  1  Root^  177.  1  Fonb.-  17. 
21,  22.  4  Vin.Mr.  396.  2  Eg.  Cas.  Mr.  385.  The  hus- 
band being  seised  of  this  estate,  at  the  time  of  his  death, 
a  court  of  chancery  cannot  say  his  widow  shall  not  have 
dower  in  it. 

IngeraoU,  for  the  defendant  in  error. 

I.  The  facts  proved  lay  a  foundation  for  a  decree 
against  some  of  the  respondents. 

If,  as  is  contended,  the  agreement  on  the  part  of  ^r- 
thififius  M'-Call  was  voluntary,  it  would  not  have  been 
competent  for  him,  in  his  life-time,  after  his  son,  in 
pursuance  of  it,  had  taken  possession,  and  made  improve- 
ments, to  have  refused  to  fulfil  the  agreement.  A  court  of 
chancery  would  not  permit  him  thus  to  ensnare  his  son, 
to  induce  him  to  expend  his  time,  and  money,  upon  the 
failh  of  a  defective  conveyance;  but  would  have  protected 
the  bon  in  the  possession  thus  acquired.  No  case  oc- 
curs directly  in  point;  but  it  is  analogous  to  the  cases  of 
part  performance,  under  parol  contracts  to  convey  lands. 
Chancery,  in  such  cases,  will  decree  a  conveyance,  not- 
withstanding the  statute  of  frauds;  and  one  ground  is  the 
fraud  of  the  party  contracting  to  convey.  He  shall  not 
be  permitted  to  take  the  benefit  of  the  labours  of 
smother,  who  truets  to  his  engagements. 

And  if  this  is  to  be  considered  a  voluntary  convey- 
ance, it  would  be  as  effectual  against  all  but  creditors^ 
as  a  conveyance  for  a  valuable  consideration.     But  this 

is  not  a  voluntary  conveyance.     It  is  z.  family  firovision; 

\ 

(a)  Stat.  Cnn.  tit.  51.  e.  1.  s.  1. 


MKIall. 


t 
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the  consideration  is  blood;  and  the  father  did  no  more  June,  1S09. 
than  by  the  ties  of  natural  justice  he  was  bound  to  do.  mhUli. 
The  sons,  then,  who  have  received  estates  from  their 
father,  in  consequence  of  this  family  arrangement,  are 
not  in  equal  equity  with  the  representatives  of  Walter. 
He  was  as  much  entitled  to  his  farm,  as  they  were  to 
theirs.  They  were  all  aons^  and  each  entitled  in  jusiica 
to  the  portion  designed  him.  Unless,  therefore,  the 
other  sons  give  up  their  estates,  they  never  can  claim  in 
a  court  of  equity  that  Walter  shall  give  up  his.  By  the 
deed  to  Roger^  the  heirs  have  recognised  this  family  ar- 
rangement; and  therefore  ought  not  to  be  permitted  to 
dispute  it. 

2.  As  it  respects  the  daughters. 

It  is  found  in  the  decree,  that  the  daughters  have  re- 
ceived portions  of  the  estate.  It  is  said,  this  can  have 
no  effect,  because  it  is  not  stated  in  the  petition.  But 
it  is  now  too  lute  to  say  this,  it  could  have  been  taken 
advantage  of  only  by  objecting  to  the  proof  of  that  fact.  As 
it  has  been  proved,  and  found,  it  must  be  considered  as 
well  found. 

But  aside  from  this,  the  daughters,  heirs  of  their 
father,  can  be  in  no  better  situation  than  he  would  have 
been  in;  and  must  convey,  provided  he  would  have  been 
compelled  to.  Besides,  this  must  be  considered  as  a 
conveyance  for  a  valuable  consideration;  a  provision 
made  for  a  family;  "  eatating"  his  sons,  in  the  language 
of  our  statute.  Such  conveyances  are  highly  favoured 
in  a  court  of  chancery,  and  have  been  peculiarly  pro- 
tected. Cory  V.  Cori/y  1  Fea.  19.  Goring  v.  Aa«/i,  3 
Jtk.  186.     Sta/ileton  v.  Stafileton,   1  jftk.  2 — 8. 

3.  As  it  respects  the  dowrcss. 

Had  this  deed  been,  what  the  parties  meant,  and  sup- 
Vo  t..  MI.  SO 


M'Call. 
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June,  1809.  posed,  it  was,  effectual  to  convey  this  estate  to  Walter^ 
M'Gall  ^^^  widow  could  have  had  no  claim.  Then  as  chancery- 
considers  what  is  agreed  to  be  done  as  actually  done, 
from  the  time  of  the  agreement,  she  can  be  considered 
in  chancery,  as  having  no  right  from  the  date  of  the  de- 
fective instrument.  The  estate  was,  then,  equitably, 
Walter's;  and  the  husband  cannot  here  be  considered  as 
having  died  seised.  The  land,  therefore,  did  not  descend 
to  his  heirs;  and  for  the  same  reason,  his  widow  has  no 
right  to  dower.  That  the  rights  of  a  dowress  are  to  be 
regarded  is  not  denied;  but  the  question  now  is,  what 
are  her  rights. 

That  a  court  of  equity  will  not  relieve  against  the 
express  provision  of  a  statute  is  not  contended;  but  the 
inquiry  here  is,  does  the  statute  apply  to  cases  of  mere 
trusts?  This  was  not  an  executory  agreement  by  Ar- 
chififius  M'-Call;  but  an  agreement  executed,  though 
imperfectly  executed.  He  had  no  more  ecjuitablc  title, 
than  if  the  conveyance  had  been  perfect.  And  she  who 
claims  only  by  virtue  of  his  title,  can  have  no  equity, 
which  he  did  not  possess. 

By  the  Court.  The  deed  from  Archijifius  M^Cali, 
accompanied  with  t^e  actual  delivery  of  possession, 
imder  the  circumstances,  and  in  the  manner,  in  which 
that  deed  was  made,  and  delivered,  cannot  be  considered, 
as  an  executory  contract;  but  may  be  considered  as  a 
voluntary,  though  defective  conveyance,  wliich  passed  the 
whole  r.quitable  interest  at  the  time,  out  of  Arc/d/ipus, 
and  vested  it  in  Walter  M*  Calls  and  though  voluntary, 
being  made  with  a  view  to  a  family  settlement,  and  in 
the  nature  of  a  testamentary  disposition  of  the  estate, 
it  is  such  a  convevance,  as  a  court  of  chancery  may 
validate,  and  when  validated,  and  the  defect  in  the  con- 
veyance cured,  it  will  have  relation  to  the  time  of  the 
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delivery  of  the  deed,  and  not  only  bar  the  widow  of  her  June,  1809. 

right  of  dower,  but  destroy  all  claims  of  the  heirs  of  sterlihc 
Architifixis  to  the  estate  in  question. 


Adams. 


Judgment  affirmed. 


Thaddevs  Sterling  against  Aaron  Adams  and  Han- 
nah, his  wife. 


WRIT  of  error.  If  ;„  an  acUon 

ofHlaniler,  the 
(lefeiulaiit  ad- 

This  was  an  action  brought  by  Sterling,  against  Mama  raits      the 

.,..-.  ,  -  .  .  •   ,      speaking      of 

and  his  wite,  on  the  statute  lor  preventing  and  punish-  thewords.but 
ing  vexatious  lawsuits.(a)  i^;f-  -  [.m 

they         were 
true,    he  does 

The  declaration  alleged,  that  said  Hannah,  whilst  sole,  "o^     th.icby 

....  .      a'iniit    jii-oba- 

and  before  her  intermarriage  with  said  Aaron,  to  wit,  bic  cause,  so 
on  the   23d  of  July,  1801,  wittingly  and   willingly,  with  ui^  '"from**" 

showing     the 
want  uf  it  ih  an  action  for  a  vexatious  suit. 

A  person  may  be  liable  for  prosecuting,  sifter  he  is  of  full  age,  a  suit  commenced  by 
him  maliciously,  and  without  probable  cause,  while  an  infant. 

In  an  action  for  a  vexatious  suit,  the  plaintiff  having  stated,  that  in  the  original  suit, 
he  recovered  his  c  *  "  v  1,  i\\ii\.  he  tons  most  unjustly  itnpriaotied  on  mid  tntit,  for 
the  space  of  tweuti,  .   awl  in  deft'7iili>.ir  the  snvw  f.rpended  large  mnu  o!  mo- 

ney, to  loit,  the  Mum  '  )•«  in  employincr  cnnnnel  to  defend;,  also  the  sum  of  i'o)dQt- 

lars  in  paying  vttnenits,  und  muintaunng  iliem  iclteit  atifnding  on  the  trial;  alio  the 
aum  of  1(10  itollars  in  mahinq-  various  Juwueys  to  procure  testimony,  and  in  attending 
on  the  trial;  without  nhowing  tliat  nurh  (Inroagcs  exceeded  the  costs  recovered:  Held, 
this  was  a  sufficient  allc^lion  of  damages. 

An  allegation  that  words  charged  as  slandcrrxis  were  known  to  (?ie  party  and  t* 
the  public  in  general,  to  he  true,  is  a  sufficient  allogalion  of  their  truth. 

(a)  Stat.  C»nn.  tit,  16r. 


Adams* 
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June,  1809.    intent  most  unjustly  to  vex,  and  injure  the  plaintiff,  and 
SxERbiNC  without  any  just  or  legal  foundation,  instituted  and  pro- 
secuted, by  the  name  of  Hannah  Morehouse^  agsunst  the 
plaintiff,  a  certain  action  on   the  case,  for  slander.     The 
process  was  by  attachment.     The  plaintiff  was  described 
as  a  minor  under  the  age  of  twenty-one  years,  suing  by 
the  advice  and  with  the  consent  of  her  father  and  natural 
guardian.     The    words   charged    as  slanderous  were,  in 
Substance,   that   the   plaintiff  had  the    venereal  disease, 
and   had    given  it  to   the   defendant's  son.     This  action 
was  returned  to  the  Fairfield  county  courts  held   on   the 
third  Tuesday  in  Niivcmber  following.     The  general  is- 
sue was  pleaded,  and  the  cause  continued  to  an  adjourned 
term,  held  on  the  last  Tuesday  oi  February,  1802,  when 
the  plaintiff  appealed  the   cause    to    the    sufierior  court. 
It  was  continued  from  term  to  term  in  that  court,  until 
January,  1804,  when  the  parties  joined  issue  on  the  plea 
of  not  guilty,  and  went  to  trial  to   the  jury.     After  wit- 
nesses had  been  sworn,  and  had  testified,  on  both    sides, 
the    plaintiff  suffered    a   nonsuit.      Whereupon   the    su- 
perior court  rendered  judgment  in  favour  of  the  defend- 
ant to  recover  his  costs.     The    declaration  in  this  case 
then  averred,    "  That  said  action,  in  favour  of  said  //an- 
nah,  was  commenced  by  the  wicked  instigation  of  her, 
the  said  Hannah,  who  arrived  at  the  age    of  twenty-one 
years    on  or  about  the   1st  day  of  JVovember,   1801,  and 
before  the    said  writ  in  favour  of  the  said  Hannah  was 
returned  to  said  JVo-aember  county  court  in  the  year  1801; 
and  said  Hannah,  after  she  arrived  at  the  age  of  twenty- 
one  years,  and  before   her  intermarriage  with  said  Aaron 
Adams,  carried  on  and  prosecuted  said  action   in  favour 
of  said  Hannah,  so  far  as  the   same    was    carried   on  as 
aforesaid,  against  the  present  plaintiff,  without  any  just, 
or  reasonable,  or  probable   foundation,  and   with    intent 
and  design  most  unjustly  to  vex,  trouble  and  abuse  the 
plaintiff  in  the  premises;  for  that  the    said   Hannah   well 
knew,  at  the  time  of  commencing  said  suit,  and  at  the 


SUPREME  COURT  OF  ERRORS.  4^3 

time  she  carried  on  the  sume   as  aforesaid,  that  if  the    June,  1809. 

then  dufcndant  had  spoken  the  words  as  alleered   in  her    c, 

declaration,   they  were  true;  and  said  charges  imputed  v. 

Adams. 
thereby  were  long  before  known  to  her,  and  to  the  pubhc 

in  general,  to  be  true."  The  declaration  further  alleged, 
"  That  the  plaintiff  was  most  unjustly  imprisoned  on 
said  suit  for  the  space  of  twenty-f)ur  hours;  and,  in 
defending  the  same,  expt-nded  large  sums  of  money,  to 
wit,  the  sum  of  two  hutidred  dollars  in  employing  coun- 
sel to  defend;  also  the  sum  of  two  hundred  dollars  in 
paying  witnesses,  and  maintaining  them  when  attending 
on  the  trial;  also  the  sum  of  one  hundred  dollars  in 
making  various  journeys  to  procure  testimony,  and  in 
attending  on  the  trial,  to  the  damage  of  the  plaintiff,"  &c. 

To  this  declaration  there  was  a  demurrer. 

The  aufierior  court  adjudged  the  declaration  insuffi- 
cient. 

The  plaintiff  brought  a  writ  of  error  to  this  court,  at 
the  term  in  Ju7f^  1808;  when  the  cause  was  argued  by 
Goulds  for  the  plamiiff,  and  by  Daggett  and  Hutch,  for 
the  defendants.  The  court  being  divided  in  opinion, 
continued  it  to  advise,  and  ordered  a  further  argument 
at  this  term. 

Sherivood  and  Hatch,  in  support  of  the  judgment  be- 
low. 

The  action  in  this  case,  is  founded  upon  the  statute 
for  preventing  and  punishing  vexatious  lawsuits. (a)  But 
that  statute  creates  or  defines  no  new  injury.  Of 
course,  the  questions  which  arise  upon  this  record  are 
to  be  determined  upon  common  law  principles. 

(a)  Sft.  Conn.  lit.  l«r. 


Adams. 
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June,  t809.  To  constitute  a  civil  suit  vexatious,  in  a  legal  sensci 
SterTi.vg  three  requisites  are  indispensable,  viz.  malice,  want  of 
probable  cause,  and  damages  either  actually  fallen,  or 
else  inevitable.  Esfi.  Dig.  527.  529.  6  Mod.  25.  The 
inquiry  now  is,  whether  the  plaintiflp  shows  the  suit,  of 
which  he  complains,  to  have  been  thus  vexatious. 

1.  For  the  defendants,  it  is  contended,  that  the  declara- 
tion contains  no  sufficient  allegation  of  damages. 

In  the  first  place,  no  precise  and  certain  rule  is  given, 
by  which  damages  are  to  be  assessed.  The  declaration 
admits,  that  costs  were  recovered  in  the  original  suit; 
but  does  not  show,  to  what  sum  they  amounted.  A  claim 
is  now  made  for  the  extra  costs  in  that  suit;  it  ought, 
therefore,  to  appear,  that  the  actual  costs  exceeded  the 
taxed  costs,  and  by  how  much;  otherwise,  it  will  be  in- 
tended, that  the  taxed  bill  was  a  full  satisfaction  ;  or,  at 
any  rate,  as  the  one  bears  no  stated  proportion  to  the 
other,  it  cannot  be  ascertained  how  great  a  part  remains 
imsatisfied. 

To  the  claim  on  account  of  the  imprisonment  alleged^ 
a  distinct  answer  will  be  given. 

In  the  second  place,  no  damages  whatever  are  set 
forth,  for  which,  under  the  circumstances  of  this  case,  Q 
recovery  can  be  had.  The  plaintiff  avers,  first,  that  he 
has  been  damnified,  hy  imprisonment,  and,  secondly,  that 
he  has  suffered  expense. 

As  to  the  imprisonment:  This  being  an  action  against 
husband  and  wife,  for  a  vexatious  suit  instituted  and 
prosecuted  by  the  wife,  dum  sola;  the  present  inquiry 
must  be,  whether  she  was  liable  at  the  time  of  the  inter- 
marriage. From  the  plaintiff's  own  showing,  it  appears 
that,  at  the  commencement  of  the  original  suit,  the  wife 
5 


Adams. 
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was  a  minor;  the  suit  was  commenced  by  guai'dian;  june,  1809. 
the  writ  bore  date  the  23d  oi  July,  1801,  and  the  plain-  st-^^^jto 
tiff  w;;.s  arrested  on  the  same  day.  It  further  appears, 
that  the  wife  came  of  full  age  on  or  about  the  first  of 
JVovember,  1801 ;  so  that  the  arrest  and  imprisonment  took 
place  during  her  infancy.  Upon  these  facts,  the  general 
question  arises,  whether  an  infant  is  liable  to  an  action 
for  a  vexatious  civil  suit  ?  For,  if  not  liable  generally, 
in  this  action,  it  cannot  be  claimed,  that  the  wife  could 
have  been  subjected,  for  any  vexation  or  damage  sus- 
tained, prior  to  her  completing  full  age. 

Here  we  are  told,  that  an  infant  may  be  liable  in  this 
action;  because,  as  it  is  said,  he  has  it  in  his  power  to 
commit  the  injury.  This  is  denied.  We  are  not  now 
considering  the  case  of  an  action  for  false  imprisonment; 
for  which  an  infant  is  unquestionably  liable,  as  for  all 
torts,  which  are  vi  et  armis.  But  an  infant  is  not  capable 
of  commencing,  or  prosecuting  a  suit.  If  plaintiff,  he 
must  appear  by  guardian  or  firochein  amy;  if  defendant, 
by  guardian;  but,  in  no  case,  can  he  appear  by  attorney; 
for  the  appearance  of  an  infant's  attorney  is  held  to  be 
without  warrant.  In  England^  the  guardian,  by  whom  he 
appears,  is  assigned  cither  by  the  court,  or  by  writ  out 
of  chancery.  Both  here  and  in  Knglandy  tlie  guardian 
has  his  warrant  from  the  court,  and  not  from  the  infant. 
3  Bac.  jibr.  148,  149.  and  authorities  there  cited. 

An  infant  being  thus  incapable  of  prosecuting  a  suit, 
is  it  not  a  contradiction,  in  terms,  to  say,  that  he  may 
prosecute  vexatiously  ?  Besides,  the  guardian,  as  we 
have  seen,  acts  independently  of  the  infant,  deriving  his 
powers  from  the  appointment  of  the  court.  Can  the 
infant  be  subjected  for  acts  done  in  pursuance  of  such 
appointment,  or  for  an  abuse  of  the  powers  which  it 
conk-rs  ?  The  infant  could  neither  cause,  nor  prevent, 
nor   in  any  respect  control  the  prosecution.     How  iheo 
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3uae,  t809.   Can  malice  be  imputed  to  him?     Indeed,  he  is  not  sui 
SterTing  7"''"^'  ^^^^  ^'"^^  presumes  him  wantinir  in  discretion.  Shall 
*•  he,   then,  be  holden  to  judsje  of  probable  cause  ?     No 

precedent  of  an  infant's  liability  in  this  action  can  be 
found,  indeed,  it  does  not  appear,  that  it  was  ever  at- 
tempted to  su!)ject  an  infant  for  this  injury. 

As  to  the  expense:  A  claim  is  here  made  to  recover 
for  those  items  of  expense,  which,  by  law,  are  taxable  in 
a  bill  of  cost  in  favour  of  the  prevailing  party. 

In  an  action  for  a  malicious  criminal  prosecution,  ex- 
pense alone  is  a  stifficient  giound  of  damage:  and  the 
reason  undoubtedly  is,  that  no  costs  are  recovered  by 
the  party  prosecuted.  Esfi.  Dig.  528.  Not  so,  however, 
in  an  action  for  a  vexatious  civil  suit. 

In  such  case,  if  the  action  be  instituted  before  a  court 
of  compe,tent  jurisdiction,  be  prosecuted  in  the  ordinary 
manner,  and  be  not  attended  by  a  malicious  arrest  and 
holdii  g  to  bail,  there  is  not  any  ground  of  damage  which 
the  law  recognises.  At  any  rate,  it  is  claimed,  that 
those  items  of  expense  which  are  ordinarily  taxed  in 
bills  of  cost,  cannot  be  gone  for,  though  the  actual  cost 
do  in  fact  surmount  the  taxed  cost.  The  forms  of  de- 
claring, in  this  action,  seem  fully  to  warrant  t!iis  con- 
clusion. It  is  necessary  that  damages  be  specially 
alleged.  Savil  v.  Roberts,  \  Ld.  Raym.  379,  380.  S.  C. 
1  Salk.  13.  Why  is  this  required?  Expenses  are 
always  incurred  in  defending  a  civil  suit;  and,  so  far 
from  being  a  special,  they  are  an  ordinary  grievance. 
Indeed,  why  is  it  not  actionable  simply  to  bring  a  ground- 
less- and  malicous  civil  suit  ?  It  is  because  the  party 
prosecuting  is  amerceable /jro /a/so  clafnore,  and  is  liable 
to  cost.  The  judgment  ascertains  and  remunerates 
the  claim  of  the  defendant.  Thus,  the  forms  of  the 
law  in  this,  as  in  other  cases,  serve  to  show  what  the 
law  is. 


APAMS. 
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Ag^ain,  no  case  can  be  found,  in  which  a  recovery  has    June,  i809. 
been   had,  foi*  those   items    of  expense   which  are    the    ^ 
subjects  of  allowance  in  bills  of  cost.     All  the  instances, 
in    which  it  is   laid   down    by  Es/iinasse,  and  other  ele- 

■  mentary  writers,  that  this  action  lies,  are  cases,  in  which 
either  no  costs  could  be  taxed;  or  where  no  costs  could 
be  taxed  against  the  party  guilty  of  the  vexation  or 
where   the    ground   of   damage    was    some    grievance, 

which  is  not  the  subject  of  allowance  in  the  taxation  of 
costs.     Es/i.  Dig.  525,  526,  527.  Dub.  edit. 

First,  where  no  costs  could  have  been  taxed  This  hap- 
pens in  all  cases,  where,  as  in  At  wood  v.  Monger ^  Style, 
378.  it  is  apparent  from  the  record,  that  the  court  has 
not  cognisance  of  the  cnuse  ;  or  where,  though  the  court 
have  cognisance  of  the  subject  matter,  its  jurisdiction 
extends  not  to  allow  costs,  as  in  Hocking  v.  Mattht  w», 
1  Vent.  86.  which  was  an  action  for  suing  the  plaintiff  in 
the  spiritual  court ;  or  where  the  vexation  is  done  under 
colour  of  final  pr«3cess,  as  in  Waterer  v.  Freeman^  Hob. 
260.  266.  where  the  defendant  had  sued  a  second  fi. 
Ja.  and  sold  the  plaintiff' 's  goods,  though  he  had  before 
taken  goods  under  a  former^. ya. 

Secondly,  where  no  costs  could  have  been  taxed 
against  the  party  guilty  of  the  vexation.  Such  was  the 
case  of  T/iuraton  v.  Eunnrs,  March,  47.  where  a  stranger, 
without  the  privily  of  the  pcriion  to  whom  a  sum  of 
money  was  due,  sued  out  a  writ,  and  arrested  the  debtor 
for  it. 

Thirdly,  where  the  damages  are  of  such  a  nature  as 
could  not  have  been  the  subject  of  allowance  in  the 
bill  of  cost.  This  is  the  case  in  all  actions  for  mali» 
ciously  holding  to  bail.  Under  .one  or  other  of  these 
headn,  it  is  believed,  may  be  classed  all  the  cases  of 
Vol.  III.  .1  H 
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June,  1809.    actions   for  vexatious  civil  suits,   to    be  found  in   the 
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Further,  the  elementary  writers  all  agree  in  assigning 
as  the  reason,  why  it  is  not  generally  actionable  to 
bring  an  unfounded  suit,  that  costs  are  recoverable. 
Es/i.  Dig.  525.  Gilb.  L.  Ev.  621.  624.  In  this,  many 
judges  of  the  highest  reputation  have  concurred,  and 
expressly  made  it  the  foundation  of  their  judgments,  as 
may  be  seen  on  a  reference  to  the  cases  already  cited. 
The  instances  in  which  this  action  lies,  are  treated  as 
mere  exceptions  to  the  rule ;  because,  in  those  instances, 
the  reason  of  the  rule  ceases. 

Indeed,  in  one  case,  that  of  Rogers  v.  Illscombe^  [MS. 
cited  Esfi.  Dig.  535,  536.]  this  point  seems  to  have  been 
directly  decided  in  our  favour.  An  action  was  there 
brought  for  a  malicious  holding  to  bail.  The  plaintiff 
offered,  as  evidence  of  part  of  her  damages,  the  costs 
she  had  been  put  to,  in  defending  the  former  action;  to 
which  it  was  objected,  that  those  costs  had  been  taxed 
upon  that  action.  On  the  other  hand,  it  was  urged,  that 
as  the  extra  costs  always  exceeded  the  taxed  costs,  they 
might  go  for  these;  but  Justice  Buller  refused  to  re- 
ceive the  evidence.  There  was,  indeed,  another  distinct 
ground  of  objection;  but  we  are  informed,  that  "  the 
judge  rejected  the  evidence  appariently  on  both  grounds." 

2,  The  plaintiff's  declaration  shows,  that  there  was 
a  probable  cause  for  the  original  suit.  It  admits  the 
slanderous  words  to  have  been  spokfn,  but  alleges  them 
to  have  been  true;  and  it  avers,  that  the  first  action  was 
groundless  only  for  the  reason,  that  the  defendant  in  that 
action,  had  a  justification. 

What  shall  be  considered  as  probable  cause,  though  a 
question  of  law,  seems  not  to  be  very  precisely  defined. 
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Our  inquiries  on  tRis   point  must  be  principally  aided    Jane.  1809. 
by  detached  cases  and  general  rules.  Steulin« 

V. 

AbAms. 
In  the  ancient  proceedings  in  conspiracy,  it  is  said, 
reasonable    suspicion    was.  probable    cause.     Per    Cur.        ^ 
in  Sutton  v.  Johnstone^  1   Term  Kefi.  507.- 

In  one  case  [6  Mod.  25.]  it  is  laid  down,  that  the 
prosecution  must  ^e  "  without  any  colour  of  cause," 
to  lay  the  foundation  of  an  action. 

In  Reynolds  v.  Kennedy^  1  IVils.  232.  it  was  held,  that 
an  erroneous  sentence  of  condemnation  by  the  sub-com- 
missioners of  excise,  which  sentence  was  alleged  to 
have  been  "  most  justly  reversed"  by  the  commission- 
ers of  appeal,  nevertheless  showed  a  foundation  for  the 
defendant's  prosecution. 

In  Smith  V.  M'-Donald^  3  Eafi.  Reft.  7.  the  defendant 
in  the  original  prosecution  was  acquitted,  without  call- 
ing a  witness.  He  thereupon  brought  his  action  against 
the  prosecutor;  in  which,  however.  Lord  Kenyan  di- 
rected a  nonsuit,  remarking,  "  that  if  the  evidence 
offered  to  the  jury,  at  the  trial  of  the  indictment,  was 
sufHcicnt  to  cause  them  to  pauscy  he  should  hold  it  a 
probable  cause."  From  these  and  other  authorities,  it 
is  to  be  collected,  that  a  very  slight  matter  amounts  to 
probable  cause,  and  that  courts  hold  a  severe  hand  upon 
this  sort  of  actions. 

Whether  in  slander,  if  the  speaking  of  the  words  be 
admitted,  and  the  defendant  justify  on  the  ground  that 
they  were  true,  the  action  shall  be  held  to  be  with* 
out  probable  foundation,  is  now  the  question. 

It  is  readily  conceded,  that  this  point  has  never  aiisen, 
or  been  determined  upon  this  precise  slate  of  facts;  but 
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June,  1809.  in  analogous  cases,  incases  decisive*of  the  principal  one, 
Q_  !„„  it  is  believed  to  be  well  settled.  From  all  the  adjudica- 
tions  on  the  subject,  this  rule  or  principle  seems  pUdnly 
deducible,  that  where  the  defence  in  the  first  suit  or  pro- 
secution is  merely  some  collateral  matter  set  up  by  way 
of  avoidance,  it  implies  or  admits  probable  cause. 

In  the  case  of  Waterhouse  v.  Bawde,  Cro.  Jac.  133. 
it  was  fully  recognised,  or  rather  ISid  down  almost  in 
totidem  verbis.  The  court  there  held,  that  it  was  not 
actionable  to  sue  in  the  spiritual  court  for  any  matter, 
which  was  properly  demandable  there,  though  the  plain- 
tiff had  no  cause  of  action;  but  if  it  appear  on  the  face  of 
the  libels  that  such  matter  was  not  properly  suable  there, 
and  that  the  court  hath  no  jurisdiction,  then  "  action  on 
the  case  lieth."  "  But,"  the  court  say,  "  if  the  suit 
be  there  for  a  thing  demandable  and  recoverable  there, 
by  any  thing,  which  appears  by  the  libel;  and  by  the  de- 
fendmit's  ftlca.^  or  by  any  collateral  matter^  he  is  barrable 
there,  no  action  on  the  case  lieth." 

.  The  determination  in  the  case  of  Fish  v.  Scott  is  still 
more  directly  applicable  to  the  point  in  debate.  There 
the  first  prosecution  was  for  an  assault  and  battery,  and 
the  defence,  that  the  assault  was  committed  by  the  de- 
fendant se  defendendo.  For  this  prosecution  action  was 
brought,  and  came  on  to  be  tried  before  Lord  Kenyan 
at  Md  Prius.  But,  upon  the  bare  statement  of  the 
case,  his  lordship  interposed  and  directed  a  nonsuit, 
upon  this  ground,  as  mcII  as  another,  that  self-defence 
being  mere  matter  of  justification,  admitted  the  assault, 
and  of  course  probable  cause.  This  decision  must  have 
been  acquiesced  in;  for  it  does  not  appear  ever  to  have 
been  brought  up  for  revision  at  Westminster- Hall. 
Peake*s  M  P.  Cas.  135. 

The  same  doctrine  was  settled  in  the  case  of  Sutton 
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V.  Johnstone^  1  Term  Refi.  493.  784.  a  case  which  was  June,  1809. 
decided  after  repeated  argument,  and  upon  the  fullest  Steklinc 
consideration.     It  should  be  added,  that  although  there      .   ''' 
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were  opposite  decisions  had  in  this  case  before  the 
two  different  courts,  where  it  was  tried  itf  the  first  in- 
stances; yet,  upon  the  point  on  which  it  finally  turned, 
there  was  no  diversity  of  opinion  among  the  judges. 
The  case  was  as  follows:  An  action  was  brought  for  a 
malicious  prosecution  before  a  court-martial,  for  an 
alleged  disobedience  of  orders.  The  declaration  set 
forth  the  proceedings  and  sentence  of  the  court-mar- 
tial; from  which  it  appeared,  that  the  court  found  the 
fact  of  disobediente^  but  also  found,  that  the  disobedience 
was  justified.  The  defendant  in  the  original  prosecu- 
tion was  acquitted  therefore  solely  upon  the  ground  of 
his  justification;  and  thereupon  the  question  arose  in 
this  action,  whether,  as  the  justification  was  the  sole 
ground  of  acquittal,  the  declaration  did  not  admit  a  pro- 
bable cause  ?  The  court,  upon  a  writ  of  error  in  the 
exchequer  chamber^  held  that  it  did,  and  therefore  ad- 
judged the  declaration  insufficient.  This  judgment  was 
afterwards  confirmed  in  the  house  of  lords. 

An  attempt  is  here  made  to  distinguish  this  case 
from  the  one  at  bar.  In  Sutton  v.  Johnstone  it  is  said, 
that  the  prosecutor  could  not  have  been  taken  to  know 
the  facts  which  constituted  the  justification,  and  this  is 
inferred  from  certain  loose  expressions,  which  fell  from 
the  bench. 

To  this  it  may  be  answered,  that  the  science  of  the 
defendant  as  to  these  facts  was  expressly  charged  in 
every  one  of  the  four  counts  in  the  declaration.  [1  Term 
Reft.  494,  495.  500,  501.] 

But  further,  those  averments,  however  ncccisary  or 
proper,   had   not,  and  could  not  have  had,  any  pcubiblc 
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•Tunc,  1809.  connection  with  the  question  upon  which,  that  case  turo- 
c.^~~^,^  ed  Ttie  quesiion  was,  does  this  declaration  show  a 
want  of  probable  cause  ?  Science  is  properly  averred  in 
such  a  case  only  to  show  malice;  but  it  was  in  that 
very  case,  that  Lord  Mansfield  and  Lord  Loughbo- 
rough remarked,  that  ''  from  the  most  express  malice,  the 
Vant  of  probable  cause  cannot  be  implied."  [1  Term 
Kef}.  543.]  Had  the  averment  of  malice  been  omitted, 
such  omission  would,  indeed,  have  furnished  a  distinct 
topic  of  objection  to  the  declaration;  but,  whether  made 
or  omitted,  the  question  as  to  probable  cause  would  still 
present  itself  m  the  same  shape.  The  very  conclusion, 
therefore,  against  which  their  lordships  seemed  most 
solicitous  to  guard;  is  now  attempted  to  be  supported  by 
their  authority. 

It  sliould  here  be  observed,  that,  in  each  of  the  two 
cases  last  cited,  the  plaintiff  had  far  more  colour  of  claim, 
and  the  application  of  the  rule,  by  which  they  were 
decided,  was  more  apparently  technical  and  arbitrary 
than  in  the  present.  In  Fish  v.  Hcott,  the  battery  was 
supposed  to  have  been  committed  in  self-defence;  in 
Sutton  V.  Johnstone.)  the  disobedience  was  justified  by  a 
physical  necessity.  In  neither  case,  was  there  in  fact 
any  criminality;  though  in  each  it  was  held  there  was 
probable  cause  of  prosecution.  No  reference  is  here  had 
to  the  second  point,  on  which  the  judge  expressed  his 
opinion  in  the  case  of  Fish  v.  Scott.  There  was  said, 
indeed,  in  that  case  to  be  tvi'o  distinct  assaults  ;  one  of 
which  only  was  committed  in  self-defence;  but  the  judge 
expresses  a  clear  opinion,  that  each  constituted  a  proba- 
ble cause.  In  the  case  before  the  court,  the  defence  in 
the  original  suit  was  such  as  admitted  guilt  as  well  in 
the  eye  of  the  law,  as  of  morality;  for  to  utter  slanderous 
Avoids,  with  no  other  excuse  or  justification  than  that 
they  can  be  proved  to  be  true  was  never  reckoned  in- 
nocent. The  law  allows  such  a  justification  to  avail  as  a 
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defence,  "  in  compassion,"  as  it  is  truly  said,  "  to  men's  June,  1809. 

infirmities."     [4  ^ac.  Jbr.  480.]  But  never  was  it  fore-  sterZixg 

seen,  that  these  ivjirnutiea  would  be  alleged  as  merito-  .    ]^' 
rious,  or  made  the  foundation  of  a  claim. 

The  rule,  here  insisted  on,  is  further  supported  by 
the  authority  of  Chief  Justice  Parker.  In  Jones  v. 
Givinsi  his  lordship  advances  it,  as  an  undoubted  propo- 
sition, that  "  the  determination"  (i.  e.  the  determination  of 
the  original  prosecution)  "  must  be  such  as  does  not  ad- 
mit a  reasonable  cause  for  the  prosecution ;  as  if  a 
pardon  be  pleaded,  which  admits  in  some  sort  guilt, 
however  is  quitting  the  vindication  of  innocence,  or 
justification,  which  admits  the  fact,  and  consequently 
reasonable  cause  of  complaint."  Gilb.  Cases  in  Law  and 
JSquiiy^  215.  The  defence  in  tiie  suit  now  claimed  to 
have  been  vexatious,  falls  within  both  the  exceptions 
here  stated.  In  the  first  place,  it  "  admits  in  some  sort 
guilt ;"  and  in  the  second,  it  is  a  mere  matter  of  "  justi- 
fication, which  admits  the  fact,  and  consequently  reason- 
able cause  of  complaint." 

But  it  is  said  here,  that  the  justification  in  this  case  is 
substantially  a  denial  of  the  cause  of  action,  and  no  more 
admits  a  probable  cause  than  the  general  issue;  for  that, 
to  constitute  slander,  the  words  spoken  must  be  false. 

It  is  not  easy  to  conceive  how  this  justification  differs 
from  any  other;  every  sufficient  pica  of  matter  of  justifi* 
cation  ex  vi  termini,  cfTcctually  denies  or  repels  the 
liability  of  the  defendant.  This  proposition,  tiicrefore, 
applied  as  it  is  in  the  argument,  levels,  at  one  blow,  all 
the  authorities  cited  for  the  defendant;  authorities,  which 
have  never  once  been  denied  or  doubted  in  the  books.  In 
Sufton  V.  Johnttone,  the  justification  estublished,  that  the 
dis<>bedience  was  not  wilful,  and  therefore  not  criminal. 
In  prosecutions  for  assaults,  committed  in  self-defence, 
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June,  1809.  as  in  Fish  v.  Scott;  or  under  authority,  as  in  the  com- 
Sterxivg  "^°"  cases  of  sheriffs  and  their  officers;  the  justification,, 
in  the  same  sense,  denies  the  cause  of  prosecution.  So, 
too,  a  plea  of  pardon  effectually  destroys  any  just  liability 
to  prosecution,  or  punishment.  But  is  this  court  no\r 
prepared  to  overrule  the  well  settled  doctrine  in  all  these 
cases  ? 

It  is  not  surely  intended,  by  this  objection,  to  say,  that 
the  truth  of  words  charged  could,  by  the  common  law,  be 
given  in  evidence  under  the  general  issue;  or  that  a 
special  plea,  setting  up  a  justification  on  that  ground, 
would  amount  to  the  general  issue.  The  rule  on  this 
point  is  too  familiar  to  be  repeated.     (^Enfi.  Dig.  5\7.) 

Again,  it  is  said,  that  it  would  have  been  competent, 
under  this  declaration,  to  have  proved,  by  the  confes- 
sions of  the  plaintiff,  in  the  action  of  slander,  that  her 
suit  was  instituted  and  prosecuted,  for  the  sole  purpose, 
and  with  the  single  intent  to  vex.  This  is  admitted;  but 
what  follows  ?  Simply,  that  the  action  was  prosecuted 
with  malice  ;  not  that  it  was  without  probable  cause. 
Similar  confessions  might  be  proved  in  very  many  cases, 
where  the  cause  of  action  is  undisputed.  That  such 
proof  would  have  been  admissible,  therefore,  goes  mere- 
ly to  show,  that  malice  is  sufficiently  stated;  but  the  ob- 
jection to  this  declaration  is  not  for  the  want  of  an  aver- 
ment of  malice. 

3.  But  we  contend  further,  that  even  the  justification 
in  the  action  of  slander  is  not  sufficiently  set  forth  in 
this  declaration.  For  aught  that  appears,  the  plaintiff 
in  that  action  might  have  prevailed,  had  he  gone  to  trial, 
on  the  issue  closed.  The  words  charged  are  admitted 
to  have  been  spoken ;  and  it  is  not  alleged,  in  any  tra- 
versable form,  that  those  words  could  have  been  proved 
to  be  true,  or  that  they  were  true  in  fact.     It  is  merely 
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averred,  that  the  several  charges  were  known,  by  the    June,  1809. 
plaintiff  in  that  action,  "  and  to  the  public  in  general,  to  Sterling 
be   true,  and   that  they  imported    no   defamation,"  &.c.     jy^^j,,. 
From  this,  it  cannot  be  inferred,    that  there  was  one 
competent  witness,  who  possessed  a  knowledge  of  the 
truth  of  those  charges;  much  less,  that  the  then  defend- 
ant could  have  availed  himself  of  the  testimony  of  such 
witness  on   the   trial  of  that  action.     In  whatever  light 
such  an   allegation   might  be  viewed,  after  verdict,  it  is 
believed  to  be  ill  on  demurrer. 

It  should  here  be  remarked,  that  actions  of  this  sort 
are  not  favoured.  To  bring  a  civil  suit  is  "  a  claim  of 
right,"  and  there  would  be  much  danger  in  restricting 
it  within  too  narrow  limits.  Cases  of  extreme  hardship 
may  undoubtedly  be  imagined  ;  oppression,  under  colour 
of  law,  may,  in  some  instances,  be  practised  with  impu- 
nity. Where  there  is  even  an  undoubted  right  of  action, 
it  may  sometimes  be  made  to  serve  the  purposes  of 
vexation.  But  courts,  in  settling  the  limits  of  this 
action,  have  been  obliged  to  balance  between  opposite 
evils ;  between  the  evils  resulting  from  a  too  loos«  and 
a  too  restricted  definition  of  the  injury  which  it  is  in- 
tended to  redress.  It  is  not  now  the  subject  of  inquiry, 
whether  the  rules  already  established  are  the  most  per- 
fect that  can  be  devised  or  imagined;  but  if  that  inquiry 
could  properly  be  instituted  here,  it  would  not  be  difHcult 
to  prove,  that  they  arc  founded  in  the  highest  wisdom. 

Gould  and  /?.  M.  Sherman^  contra. 

It  is  admitted,  that  a  person  must  be  guilty  of  a  very 
gross  abuse  of  the  right  of  suing,  before  he  will  be  liable 
for  vexation.  To  the  exercise  of  that  right  great  in- 
dulgence is  given.  If  the  object  of  the  plaintiff  be,  in 
any  degree,  to  obtain  right,  his  temper  is  not  to  be  re- 
garded.     Jl'/irn  aU   tfic  facts  kvo',tm    or  believed  by   flu: 
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June,  ISOO.  filuhitiff.,  or  existing  nvithout  his  knowledge^  would  afford 
Steuling  ""?/ /'^"^"'^'^'^J/j  ^0  ""  honest  mind^that  there  ought  co  be  a 
recovery,  probable  cause  in  law  exists;  and  a  suit,  how- 
ever unsuccessful,  injurious  or  vindictive,  will  entitle  the 
defendant  to  no  remuneration.  Here  is  often  great  wrong, 
and  no  remedy.  It  is  damnum  absque  injuria.  Sound 
policy,  however,  does  admit  redress  for  injuries  done 
by  an  abuse  of  the  right  of  suing,  on  principles  which 
do  not  abridge  its  legitimate  exercise.  In  such  case, 
malice,  damage,  and  want  of  probable  cause,  must  con- 
cur. Thus  far  we  agree.  It  is  also  not  denied,  that  the 
first  requisite  exists  in  this  case.  But  the  defendants 
claim,  that  the  declaration  shows  no  damage^  and  admits 
probable  cause. 

As  to  the  former  it  is  contended  by  the  defendants, 
that,  if  legal  damage  be  alleged  at  all,  the  averments  do 
not  show  the  precise  amount;  and,  therefore,  that  it 
does  not  appear,  but  the  whole  was  satisfied  by  the  bill  of 
cost.  Buf  the  items  of  taxable  cost  are  ascertained 
by  public  law,  of  which  the  court  can  take  notice  without 
averment.  For  exanjple:  The  most  which  can  be 
taxed  for  counsel  or  attorneys  is  I  dollar  and  34  cents,  in 
the  county  court,  and  2  dollars  and  68  cents,  in  the  supe- 
rior court.  But  here  the  plaintiff  alleges,  th.it  he  has  ex- 
pended 200  dollars  in  employing  counsel  to  defend.  Is 
not  the7f^u/ inference  from  this  averment,  that  the  plain- 
tiff had  no  remuneration,  in  the  taxable  costs,  for  what 
this  sum  exceeds  the  amount  prescribed  by  statute  ?  The 
defendants  admit  that  the  allegation  of  imprisonment  is 
not  answered  by  the  objection;  but  contend,  that  it  hap- 
pened during  the  infancy  of  the  plaintiff  in  that  action. 
It  is  hardly  claimed,  that  she  wanted  legal  discretion  to 
commit  the  injury.  At  the  age  of  seventeen  yeais,  an 
Infant  is  chargeable  for  malicious  words,(a)  and,  indeed) 

(«)  3  Com.  Di^.  Enfant,  D.  4. 


Adams^ 
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"  at  the  agfe  of  fourteen  the  law  presumes  the  human  June,  tsog. 
mind  has  acquired  a  complete  sense  of  right  and  steruiso 
wrong;."(<^)  She  was  more  than  twenty.  But  the  prin- 
cipal argument  Is,  that  she  had  not  the  control  of  the 
action.  It  was,  however,  "commenced  by  her  wicked 
instigation."  If  a  ptrson  causes  me  to  be  prosecuted 
crimmatiter^  maliciously  and  without  probable  cause, 
it  is  not  denied  that  he  is  liable  in  damages,  although  he 
could  not  commence  or  control  the  prosecution.  If  I 
destroy  by  an  agent  over  whom  I  have  not  legal  authority, 
am  I  therefore  not  responsible  ? 

As  to  the  exfienae^  it  is  further  insisted.,  that  we  claim 
a  recovery  for  taxable  cost.     This  objection  has  already 
been  obviated.      It  is  clear  we  cannot  recover  a  double 
satisfaction.     But  does  it  follow,  that  we  cannot  recover 
for   expense  at  all  ?      In    the  case  of  Savil  v.    Roberta^ 
the  plaintiff  declared,   that    "  the   defendant   caused  the 
plaintiff  to  be  maliciously  indicted  of  a  riot,  of  which  he 
was  acquitted,   by  which  he  was  put  to  great  exfienae" 
&c.  without  specifying  the   damage  fiarticularly ;   which 
was  holden  good  in  that  case,  but  that  it   would  not  be 
good  in  an  action  for  a  vexatious  civil  suit;  because,  as 
appears  by  the  whole  case,  in  the  latter  the  damages  must 
be  specially   alleged,  else   the  cost  recovered  would  be 
presumed  a  satisfaction.     This  case   proves,  that   if  the 
damages  are  specially  alleged,  no  such  presumption  can 
exist.   So  far  as  the  reasons  in  that  case  arc  grounded  on 
the  amercement  ftro  falao  clamore^  they  are  inapplicable 
here.     In  E»/i.  Dig.  527.  Dub.  edit,  mentioned   by  the 
defendants'    counsel,    IVatrrer  v.    Freeman    is   cited,  in 
which  it  is  cxpresnly  laid  down,  that  "  if  a  man  sue   nie 
in  a  civil  suit,  yet  if  his   suit  be  utterly  without  groundf 
and  ti  a',  certanl    known  to  himselt,  1  inay  nave  an  actioQ 
of  the  case  a^^ains.    him  for    the  undue  vexaiim  tuftt 

(fl)  I  //«»*./».  C.I.  note  (I) 


428  CASES  DETERMINED  IN  THE 

June,  1809.    damage  that  he   putteth  me  unto  by  his  ill    practice, 
SterTi  no    tf^'^'^S^  ^^^  *"^^  itself  be  legal,  and  I  cannot  complain  of  it." 
.    ^'  Here  is  no  malicious  holding  to  bail,  or  want  of  jurisdic- 

tion  in  the  court,  or  of  right  in  the  defendant  to  recover 
cost,  or  abuse  of  final  process.  Those  circumstances,  it 
is  admitted,  might  render  a  suit  actionable,  or  aggravate 
damages;  but  they  are  nowhere  said  to  be  essential. 
The  nisi  firius  case  of  Rogers  v.  Illscombe  was  an  action 
in  which  maliciously  holding  to  bail  was  the  only  damage 
alleged.  It  was  well  objected,  for  that  reason,  that  co»?» 
could  not  be  proved  as  a  ground  of  damage.  It  was 
also  objected,  that  these  costs  had  been  taxed  and  paid 
to  the  plaintiff,  and  that  she  could  not  go  for  them 
again.  The  judge  rejected  the  evidence  "  afifiarently 
on  both  grounds."  Certainly,  both  were  very  solid 
grounds.  It  was  also  claimed,  that  she  might  go  for  the 
extra  costs ;  but  to  that  the  want  of  sufficient  averments 
was  particularly  opposed. 

It  is  next  contended  by  the  defendants,  that  the  plain- 
tiff has  shown  probable  cause  on  the  face  of  the  decla- 
ration. What  they  claim  as  to  the  degree  of  probability, 
which  is  sufficient  to  shield  a  defendant,  has  been  already 
admitted.  The  least  is  sufficient.  But  that  the  want  oF 
probability  must  a/ifiear  by  the  plaintiff's  onvn  showing^ 
is  not  a  sound  proposition.  Whenever  he  knows,  that, 
on  the  whole,  he  has  no  right  to  recover,  it  is  very  im- 
material in  what  form,  or  when,  this  is  presented  to  the 
court;  whether  in  the  declaration,  or  a  special  plea, 
on  his  own  evidence,  or  that  of  the  defendant.  The  posi- 
tion is  nowhere  advanced.  In  Waterhouse  v.  Baivdcj 
no  more  is  decided  than  the  plaintiff  here  admits,  viz. 
that  to  sue,  without  cause  of  action,  is  not,  fier  se,  action- 
able; but  to  sue  before  a  court  which  has  no  cognisance 
of  the  subject.,  is,  of  itself  actionable.  For  example: 
Should  I  sue  before  a  justice  of  the  peace  on  a  no  e  with 
two  witnesses  for  thirty-five  dollars,  and  the  defendant 
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;ihow,  by  his  plea,   that  one   of  them  had  become  infa-    June,  1S09. 
mous,  or  otherwise  disqualified,  and  thereby  take  away   Sterlik« 
the  jurisdiction  of  the  court,  this   record  would  not,  °f     ^    ^' 
itself^  prove   cause  of  action;  but   had  I  declared   on  a 
note  for  forty  dollars,  the  suit,  of  itself,  would  have  been 
an  actionable  injury.     Ih  the  former  instance,  judgment 
by  default  would  have   been   valid;  in   the  latter,  void. 
Indeed,  the  doctrine   in  Waterhouse  v.  Bawde  is  as  ap- 
plicable to  an  action  of  trespass  for  false  imprisonment, 
as  to  a  suit  for  vexation.     For,  in  the  instance  first  put, 
the  record   would  justify  an  arrest  of  the  defendant;  in 
the  latter,  it  would  not.     On  attentively  reading  the  case- 
oi  Fish  v.   5corr,  it    will  appear  obvious,  that  nothing 
more  was  intended  relative  to  the  point  in  question,  than 
that  the  circumstances  of  that  fiarticular  case  constituted 
probable  cause.     Lord    Kenyon   does-  not   intend  to  ad- 
vance the   general    proposition,  that   probable  cause  al- 
ways exists  where  the  defendant  is  put  to  justify.     Sup- 
pose a   criminal   publicly    convicted  and    punished    for 
theft;  or  confined  in  Newgate   prison,   has   he   probable 
cause  of  action    against  all  those  who   mention  the  cir- 
cumstance ?     Was  publication  of  such   a  fact    "  never 
reckoned  innocent?"     Would  the  publisher  be  justified 
merely  "  in  compassion  to  men's  infirmities  ?"    Would 
his  defence  "  admit,  in  some  sort,  guilt  ?"     Would  there 
even  be  any  truth   in  the   averment   in    the   declaration, 
that  the  words  spoken  were  false  and  malicious  ?     But  on 
this  point  the  law  is  not  silent.     In  Waterer  v.  Freeman^ 
it  is  expressly  laid  down  in  these  words:    *^  I  may  have 
an  action  on  the  case  against  him  that  sues  me  against 
Ma  release,  or  after  the  money  duly  paid;  yea,  though  it 
be  on  a  single  obligation.*'     These  lust   words  arc    very 
cmphatical.     On  an  obligation  with  condition,  the  money 
pai  1  might  have   saved  the   forfeiture,  ai;d  the  pUmtiiT 
never  had  cause  of  action  at  all.     But  on  a  single  obli- 
gation,   the    payment   and     release;    ar«      mere    matter 
of   avoidance.     In  the   whole  language  of  the  passage 
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June,  1809.   read,  great   pains  is  taken  to  be  explicit   on  this  point. 
Sterling    ^^  such    an    obligation    be    not    conclusive    of  probable 
.    ^  cause,  much  less  can  the  speaking  of  words  wliich  are 

true. 

The  case  of  Sutton  v.  Johnstone  is  strongly  corrobora- 
tive of  the  same  law.     The  plaintiff,  it  is  true,  was  ulti- 
mately defeated,  because  probable  cause  appeared  on  his 
declaration.     He  failed,  however,  because  probable  cause 
existed;   not,  as  is  contended,  because   the  plaintiff  loas 
put  to  justify  before  the  court-martial.     The  declaration 
alleged,  that  the  defendant  well  knew  the  facts  on  which 
the  plaintiff  justified;    but    the    court    held,    that    those 
facts,  though  considered  by  the  court-martial  as  a  justi- 
fication, were,  as    stated    in  the  declaration,    so  compli- 
cated, and   the  inference   of  the  plaintiff's  innocence  so 
doublful,  that  the   defendant  might,  very  honestly,   have 
believed  the    plaintiff  guilty.     On  this    ground,  and   this 
only,    they  held    that   probable    cause   appeared   on  the 
declaration  itself.     This  is  apparent,  not  from  any  loose 
opinions     which    fell    from    the    bench,    but    from    the 
deliberate,  written  reasons,  of  Lord  Mannfield  and  Lord 
Loughborough.      Their  language    is:    "  The    question, 
then,  tried  by  the  court-martial  was,  whether  the  plaintiff 
was  justified  in  not  obeying,  by  physical  necessity.    Now, 
there    cannot  be   a  question  more  complicated.     It  in- 
volves the  precise  point  of  time;  the  state  of  the  winds; 
the  state  of  the  ship;  the  positioa  of  both  fleets.     It  re- 
quires great  skill  in   navigation.     There  is   no  question 
likely  to  excite  a    greater  variety  of  opinions."     Again  : 
"  Under  all  these  circumstances,  it  being  clear  that  the 
orders   were  given,   heard,  and  understood  ;  that  in  fact 
they   were    net   obeyed;  that,  by  not  being  obeyed,  the 
enemy  were  enabled   the  better  to  sail;  that  the  defence 
was,  an  impossibility  '•  (bey — a  most  complicated  point — 
Under   all  these  circumstances,    we   have  no  difixulty  ^o 
give  our  opinion,  that,  in  law,  the  commodore  had  a  pro- 
5 
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bable  cause  to  bring  the  plaintiff  to  a  fair  and  impartial  June,  1809. 
trial."  Now,  why  are  all  these  circumstances  th\i&  minute-  sterlinci 
ly  detailed  and  relied  on  ;  their  complicaied  and  ambigu-  .  *• 
ous  nature  made  the  basis  of  opinion;  if  that  opinion 
rested,  not  on  their  nature,  but  on  their  being  presented 
by  way  of  jusfijication.  The  opinion  on  this  point 
amounted  to  no  more  than  this,  viz.  "  that,  however 
malicious  Johnstone  might  have^  been,  as  a  full  know- 
ledge of  all  the  facts  stated  in  the  declaration  might 
have  afforded,  to  an  honest  mind,  some  probability,  that 
Captain  Sutton  Qught,  in  justice,  to  be  convicted,  there 
was  probable  cause  in  law."  If,  in  the  case  now  in  ar- 
gim«ent,  all  the  facts  stated  in  the  declaration  would 
afford  some  probability,  to  an  honest  mind,  that  the  de- 
fendant Hannah  ought,  in  justice,  to  have  recovered 
damages  of  the  plaintiff,  then,  however  malicious  she 
might  have  been,  the  declaration  is  insufficient.  Surely, 
the  facts  arc  not  of  that  complicated  or  ambiguous  na- 
ture, which  would  admit  such  a  probability. 

It  is  further  contended  by  the  defendants,  that  it  is 
not  alleged,  either  that  the  words  were  true,  or  that 
their  truth  could  have  been  proved  on  that  trial.  That 
they  were  true  is  essentially  involved  in  the  allegation 
that  the  defendant,  Hannah^  knew  them  to  be  true. 
What  does  not  exist  may  be  believed^  but  cannot  be 
knovm^  to  exist.  As  to  the  other  allegation,  if  it  must 
be  presumed,  that  the  '*  public  in  general,"  who  also 
knew  them,  were  all  incompetent  witnesses,  yet,  as  no 
allegation  of  the  sort  is  necessary,  the  declaration  is 
good  without  it.  Suppose  a  promissce  ha<l  received  full 
payment  on  a  note  to  a  great  amount,  delivered  it  up 
to  the  promissor;  afterwards  surreptitiously  taken  it  back, 
and  commenced  an  action  upon  it.  After  the  defendant 
had  been  long  vexed  with  imprisonment  and  expense, 
trial  approached,  when  the  plaintiff,  appalled  with  his 
own  guilt,  suffered  a  nonsuit.    Long  after  the  time  of 
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June,  180S.    trial   had  elapsed,  he    made   ample    confessions}  which 


Sterung 
y 
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were  the  first  proof  the  defendant  could  obtain.  Would 
not  the  injury  be  actionable  ?  In  the  case  now  before 
the  court,  a  judgmenc  for  the  defendant  would,  indeed, 
from  rules  of  sound  policy,  have  been  a  technical  bar, 
by  precluding  all  inquiry  as  to  probable  cause;  but  as 
the  result  has  left  it  open  for  investigation,  the  court 
cannot  inquire  how  unfortunate  the  plaintiff  might  have 
been,  in  obtaining  testimony  for  the  trial. 

By  the  Court.  This  declaration  contains  all  the 
averments  necessary  to  support  an  action  for  a  vexa- 
tious suit.  It  is  expressly  averred,  that  the  former  ac- 
tion was  altogether  groundless,  and  known  to  be  so  to 
the  plaintiff,  and  yet,  with  an  intent  to  vex,  the  action 
was  commenced,  and  prosecuted,  until  great  expenses, 
sufficiently  specified,  were  occasioned.  These  aver- 
ments leave  no  room  for  probable  cause ;  and  the  plain- 
tiff, under  this  declaration,  might  have  proved,  that  ,the 
defendant  had  declared,  that  she  knew  she  had  no  cause 
of  action,  but  had  commenced  it  with  an  intent  to  vex 
the  plaintiff,  without  any  expectation  of  a  recovery. 
More  couiplete  vexation  and  malice  cannot  be  imagined; 
and  if  this  action  will  not  lie,  it  is  impossible  to  state 
one  that  will. 

It  has  been  laid  down  as  a  general  proposition,  that 
where  in  the  original  action  the  defendant  was  obliged 
to  set  up  some  collateral  matter,  by  way  of  justification, 
which  does  not  appear  on  the  declaration,  probable  cause 
is  admitted.  This  proposition  is  unsupported  by  prece- 
dent or  reason.  When  a  justification  goes  on  the  ground 
of  a  denial  of  the  cause  of  action,  it  no  more  admits  a 
probable  cause  than  the  plea  of  not  guilty.  The  pre- 
sent plaintiff,  in  the  action  of  slander,  justified  on  the 
ground,  that  the  words  charged  to  have  been  spoken  by 
him  were  true.  This  was  an  absolute  denial  of  the 
cause   of  action ;  for  it  is  essential  to  slander,  that  the 
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words  spoken    should   be   false;  if  they  are   true,  tlie    June,  IS09. 


plaintiff  has  no  cause  of  action. 

It  is  not  necessary  to  decide  whether  a  minor  would 
be  liable,  in  any  case,  for  l^vexatious  suit;  for  though 
it  appears,  that  the  plaintiff  in  the  original  action  was  a 
minor,  when  the  suit  was  commenced,  it  also  appears, 
that  she  was  of  full  age  before  the  return-day,  and  that 
she  afterwards  knowingly  prosecuted  the  suit,  with  the 
same  intent  to  vex. 

We  are,  therefore,  of  opinion,  that  there  is  error 
apparent  in  the  record  before  us;  and  that  the  judg- 
ment be  reversed. 

Judgment  reversed. 


Abby 

V. 

Goodrich: 


AsAPU  Abby  against  Jeremiah  Goodrich. 


MOTION  for  a  new  trial.  ^  conreyi^ 

to     B.      with 
covctiunis     ot 

This  was  an  action  of  trespass  quare  clauaum  /regit,  seism  andwar- 
brought  originally  before  Set/i  Overton,  Esq.  a  justice  ""'luJ,,"  '"on* 
of  the  peace.  The  defendant  pleaded  title;  whereupon  t*">'"8  ^''"^ 
the  cause  was  rcn\oved  to  the  county  court,   according  bounded n<>riii 

.   .  ,.    ,  and  wiuth   by 

to  the   provisions  ot  the  stat.  tit.  165.  c.    1.  s.    18.   and  uDdispMt'**)  "- 
thence  came  by  appeal  to  the  superior  court.  Ihtland"*!*  C\ 

anil  west  by 
that  of  wf.  la  an  action  of  trespass  7r<are  c/niwum /rri^'r^  brmij^ht  by  B  agnnal  C, 
to  which  the  dcrendant  pleaded  title,  claiming  thnt  the  <lividin|;  line  holwcen  liis  land 
and  that  conveyed  to  the  pluiiitiiTwHS  west  of  the  loctu  in  quo,  Ji.  wn«  ofTervd  as  a 
witness  to  dinpttxc  the  detcndHnt's  cliiira,  utter  a  release  from  the  covenn'its  in  hit 
deed  had  been  executed  by  the  plaintiff  to  him :  Hehl,  that  A  was  an  incompetent 
witnesii,  being;  interested  to  establish  the  dividinf^line  as  far  eastwarti  as  nossil'lo,  and 
that  the  release  did  not  restore  his  competency,  as  the  covenants  in  his  deed  rtn 
with  the  land. 

Vol.  III.  3K 


Goodrich. 
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June,  1809.        ^"  *'^®  *'''^'  °f  ^^^^  cause,  it   appeared  that  the  con- 
'  troversy  depended  upon  the  boundaries  of  apiece  of  land, 

conveyed  with  covenants  of  seisin  and  warranty,  by  Ebene- 
zer  White,  David  White,  and  Daniel  White  to  Samuel 
Abby,  the  plaintiff's  father,  who  devised  the  same  to  the 
plaintiff.  This  piece  of  land,  by  the  terms  of  the  deed» 
contained  thirteen  acres,  and  was  bounded  north  and 
south  by  undisputed  limits,  east  by  the  defendant's 
land,  and  west  by  land  of  the  grantors.  The  defend- 
ant contended,  that  the  dividing  line  between  his  land 
and  the  plaintiff's  was  west,  and  the  plaintiff  that  it  was 
east,  of  the  locus  in  quo.  To  disprove  the  defendant's 
claim,  and  support  the  plaintiff's,  Ebenezer  and  David 
White  were  called  as  witnesses.  The  defendant  object- 
ed to  their  admission,  on  the  ground  that  by  virtue  of 
the  covenants  in  their  deed,  they  were  interested  in 
the  event  of  the  suit,  and  incompetent.  An  instrument 
was  then  produced,  executed  by  the  plaintiff,  with  all  the 
formalities  required  in  a  conveyance  of  land,  releasing 
and  discharging  "  the  said  Ebenezer  and  David,  and 
each  of  them,  their,  and  each  of  their  heirs,  executors, 
and  administrators,  from  the  covenants  and  obligations 
entered  into  by  them  as  aforesaid,  jointly  with  the  said 
Daniel  White,  in  the  said  deed  to  the  said  Samuel 
Abby,  and  from  all  their  covenants  of  seisin  and  war- 
ranty contained  therein."  The  defendant  insisted,  that 
the  witnesses  offered  were  still  incompetent ;  and  of  that 
opinion  were  the  court,  and  rejected  their  testimony. 

A  verdict  being  found  for  the  defendant,  the  plaintiff 
moved  for  a  new  trial;  and  the  court  reserved  the  ques- 
tion for  the  consideration  of  the  nine  judges. 
< 

tngersoll,  in  support  of  the  motion,  contended,  that  the 
verdict  in  this  case  could  never  be  given  in  evidence 
in  any  action,  to  which  the  Whites  should  hereafter  be 
parties. 


Goodrich. 
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Daggett^  contra,  stated,  that  the  only  question  was,  as  June,  IS09. 
to  the  opercition  of  this  release.  He  contended,  that  a  aTTv 
deed  of  land  in  fee  simple  is  a  covenant  which  runs 
with  the  land,  and  binds  the  parties  in  infinitum;  that 
although  ^bby  and  his  heirs  would  be  bound  by  the 
release,  yet  the  assig^ns  of  jibby  would  not  be  bound, 
and  couhi,  notwithstanding  the  release,  have  an  action 
against  the  IVhitet  and  their  heirs. 

By  the  Court.  The  question  on  this  motion  is, 
whether  Ebenezer  and  David  IVhite^  who,  with  Daniel 
White,  conveyed  to  Samuel  Abby^  under  whom  the  plain* 
tiff  claims,  all  the  title  and  claim,  which  the  plainiifFhas 
in  the  land  in  dispute,  by  their  joint  deed,  with  cove- 
nants of  warranty  and  seisin,  are  so  interested  in  the 
event  of  this  suit,  that  they  cannot  be  admitted  as  wit- 
nesses on  the  part  of  the  plaintiff,  to  testify  concerning 
the  metes  and  bounds  and  location  of  the  lands  by  them 
conveyed  in  their  deed,  and  the  dividing  line  between 
their  land  and  the  plaintiff's,  and  between  the  plaintiff's 
and  the  defendant's;  notwithstanding  th^  plaintiff  has 
executed  to  them  an  ample  release  of  all  his  claim  and 
demand  on  said  covenants,  by  an  instrument  in  writing, 
duly  executed,  acknowledged  and  recorded  ? 

The  deed  from  said  Ebenezer,  David,  and  Daniel,  was 
a  conveyance  of  thirteen  acres,  bounded  east  on  the  lands 
of  the  defendant,  and  west  on  the  lands  of  the  grantors. 
The  witnesses  offered  are  directly  interested  in  fixing 
the  dividing  line  as  far  eastward  as  possible  on  the  land 
claimed  by  the  defendant;  because  having  sold  only 
thirteen  acres  off  the  east  end  of  the  tract  they  owned) 
tlie  farther  to  the  east  they  can  fix  the  line,  and  location 
of  that  part  conveyed  to  Jbby,  the  more  land  they  will 
retain  to  themselves  westward  of  it. 

The  release  of  the  covenants  does  not,  in  any  manner, 


436  CASES  DETERMINED  IN  THE 

June,  1S09.  affect  this  interest.  The  plaintiff  releases  only  his  own 
Benxon  tlaim  on  the  covenants:  The  covenants  run  with  the 
TV     ^  land  :  The  release  contains  no  quit-claim  of  title,  and  was 

UUTCHER.  »  ' 

not  a  subject  of  record- 
That  this  suit  is  in  trespass,  and  does  not  preclude 
another  trial  of  the  same  matter  in  an  action  of  disseisin, 
makes  no  difference.  The  witnesses  are  interested  in 
the  event  of  the  suit,  although  the  decision  may  not  be 
final,  and  the  parties  may,  in  another  suit,  further  con- 
trovert their  claims. 

,  New  trial  not  to  be  granted. 


JosiAH  Benton  agairist  John  A.  Dutcher, 


A^  gave  a  ler      MOTION  for  a  new  trial. 

gacy    to     the 
wife  of  B.])ay- 

abie  m  three      This  was  a  scire  facias   against  Dutcher,  as  garnishee 

ana  six.  years         *   '  -'  o  jo 

from  the  tes-  in  a  process  of  foreign  attachment. 

tator's   dei)thj 
C.  a   creditor 

of  li.  attach-      'j'jjg  orierinal  action  was  against  Elisha  Wells;  Dutcher 
ed  this  legacy,  «  ° 

by  process  of  ^yas  served  with  a  copy  in  Afiril,  1805;  in  March,   1806, 
foreign  attach-  ,    •     ,  i  i        „  i        i-    ,;r 

ment,  in  \.\\e  Benton  recovered  judgment;  and    on   the   8th  ot  May 
executor,  fnd  following,  a  demand  was  regularly  made  upon  Dutcher 

dema!i(led  the  ^f  ^\^q  effects  of  Wells   in  his  hands  to   satisfy  the  exe- 
same  of  hiin, 

on  execution,  cution,  but  none  were   exposed,  and  th^  execution  was 

before  t  lie  fi  I  St       ,  ,  ,   .  , 

instalment  be-  returned  non  est  inventus. 

came  due,  and 
then _ brought 

a  scire  facias      From  Dutcher's  disclosure    it   appeared,   that   Ruluff 

against  hi ni  to  *^*^  '  •" 

answer      the  Dutcher,  by  his  last  will,  gave  Wells's  wife  a  legacy  of 

deLit  outof  liis 

own  estate:  Held,  that  he  was  not  liable. 

Qii.  Whether  a  legacy  due  to  the  wife,  but  not  reduced  to  possession,  can  be  attach- 
ed, by  process  of  foreign  attaclinient,  for  a  debt  due  from  the  husband  ? 


DUTCHER. 
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700  dollars,  payable  in  cattle  and  sheep  at  appraisement,  June,  1809. 
by  two  equal  instalments,  the  first  at  the  end  of  three  bentok 
years,  and  the  second  at  the  end  of  six  years,  after  the 
testator's  death;  that  the  testator  died  in  JSTovember^  1803, 
having  appointed  the  garnishee  in  this  process  his  exe- 
cutor; and  tha(  in  January^  1805,  Daniel  Pcnfield  gave 
him  notice  of  an  assignment  of  the  legacy  by  Wells  and 
his  wife. 

The  counsel  for  the  garnishee  contended,  that  the 
legacy  was  not  by  law  subject  to  attachment  in  his 
hands  for  the  debts  of  IVells.  But  the  court  instructed 
the  jury  otherwise,  and  the  plaintiff  obtained  a  verdict. 
A  motion  for  a  new  trial  being  made,  the  question  was 
reserved  for  the  consideration  of  the  nine  judges. 

Diviffht,  in  support  of  the  motion. 

1.  This  legacy  was  not  subject  to  foreign  attachment 
for  the  husband's  debts,  he  not  having  reduced  it  to  pos- 
session. It  is  a  clear  principle  of  law,  that  to  give  the 
husband  title  to  his  wife's  personal  estate,  which  came 
to  her  before,  or  during  coverture,  he  must  exercise 
some  power  over  it;  and  that  this  is  true  of  things  in 
action  as  well  as  of  chattels.  1  Bac.  Mr.  480.  Co  Lilt. 
351.  Harg.  Isf  But.  JSTote.,  304.  In  Garforth  v.  Bradley^ 
2  Vet.  675.  it  was  held,  that  wherever  a  ehote  in  action 
comes  to  the  wife,  whether  vesting  before  or  after  mar- 
riage, if  ihe  husband  dies  during  the  life  of  his  wife,  it 
will  survive  to  her.  To  recover  a  legacy  to  the  wife 
during  coverture,  she  must  join.  Clark  v.  Lord  jfnj^ier, 
Chan.  Caa.  41.  cited  4  Hn.  Mr.  79.  ftl.  28.  The  same 
principle  is  recognised  by  Lord  K>nyon  as  undoubted 
law,  in  Milner  v.  Atilnetf  3  Term  Reft.  63 1 . 

But  a  case  from  2  Roll.  Refi.    134    will  probably  be 
cited  against  us.     It  is  abridged  in  Comynt*  Digeat^  tit. 
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June,  1809, 
Benton 

V. 
JDUTCHEH, 


Baron  and  Feme^  (E.  3.)  thus:  "  So,  if  a  legacy  be 
given  to  difeme  covert  to  be  paid  twelve  months  after 
his  [the  testator's]  death,  and  the  wife  die  -within  the 
twelve  months,  the  interest  goes  to  the  husband;  for  it 
was  vested  in  him,  and  be  might  release  within  the 
twelve  months."  But  the  authority  does  not  justify  the 
abstract  which  Comyna  has  given.  Montague^  Ch.  J.  in- 
stead of  saying,  "  the  interest  goes  to  husband,  for  it 
was  vested  in  him,"  says,  "  the  husband  had  an  interest 
in  it  before  the  time  ot  payment  accrued,  which  interest 
it  is  clear  he  might  have  released  before  the  time  of 
payment."  This  authority  is  understood  by  Viner  in  the 
same  sense.  4  Vin.  Abr.  44.  pL  17.  That  the  husband 
has  "era  interest"  which  he  might  release,  is  correct; 
but  that  the  property  in  the  legacy  absolutely  vests,  with- 
out any  act  of  his  to  reduce  it  to  possession,  contradicts 
the  plain  principles  of  the  common  law.  If,  indeed,  the 
case  in  Eolle  went  the  length  contended  for  by  the  plain- 
tiff, this  court  would  hesitate  before  they  would  receive 
the  opinion  of  any  single  judge,  which  goes  to  overthrow 
so  injportant  and  well  established  a  doctrine.  It  would 
amount  to  this;  that  because  the  husband  has  an  interest 
in  the  wife's  personal  property,  not  reduced  to  posses- 
sion, it  is,  to  all  intents  and  purposes,  his.  This  would 
completely  destroy  the  common  law  principle,  that  to  give 
him  title,  he  must  have  possession  during  coverture. 


2.  No  demand  was  made  of  this  legacy  of  the  execu- 
tor, after  it  became  payable.  The  first  instalment  was 
not  due  until  A''ovcmber,  1806.  The  executor  was  not 
bound  to  pay  it  to  any  body  until  that  time;  and  when 
that  time  arrived,  he  had,  by  the  provisions  of  the  will, 
the  privilege  of  paying  it  in  cattle,  Sec.  The  demand 
made  hy  the  sheriff  on  the  execution  was  in  May,  1806, 
At  that  time,  the  executor  was  under  no  obligation  to 
pay;  and  no  further  demand  was  made.  Of  course,  as 
the  cattle,  &c.  were  not  demanded  in  JVovember,  1806, 
5 
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there  has  been  no  refusal,  on  his  part,  to  pay  the  legacy    June,  1809. 
according  to  the  terms  of  the  will;  and,  therefore,  they     ^ 
cannot  be  rendered  liable  to  pay  the  amount  out  of  their 
own  estate. 


DUTCHCR. 


Brace  and  Bradley,  contra. 

Although    we  do  consider,  that  the   husband    might 
maintain  an  action  in  his  name  without  joining  the  wife; 
[see  2  Com.  Dig.  82.  Dub.  edit.]  yet  we  do  not  consider 
this  case    as  depending  upon  that  question.     The   true 
question  in  the  case  is,  whether  the  husband's  interest 
(for  it  must  must  be  acknowledged  that  he  has  an  inte- 
rest which  may  be  made  absolute   at  his  election)  may 
not  also  be  made  absolute  at  the  election  of  his  creditor 
attaching  it  in  the  hands  of  the  debtor?     The  objection 
is,  that  if  this  may   be  done,  the  contingent  interest  of 
the  wife,  suspended   during  the  coverture,  but  absolute 
in  case  she  survives  the  husband,  will  be  defeated.     But 
if  this  interest,  as  is  admitted,  may  be  defeated  by  an 
act  of  ownership  exercised   by   the  husband,  why   may 
it  not    also   be   defeated   by   the   operation   of    law,   ap- 
plying this  property  to  the  discharge  of  the  husband's 
debts  ?     The    chattels  real  of  the   wife,  in  case  the  bus- 
band  dies  first,   leaving  them  undisposed    of,  survive   to 
her,  as  well  as  her  choaes  inaction;  but  they  are  liable, 
at  the  common  law,  to  process  of  execution  in  favour  of 
the  husband's  creditors.     2  Bla.  Com.  438.     And    if  the 
wife's  contingent  right  of  sui'vivorship  will  not  avail  her 
against   the   ordinary   process   of  law,    in  favour  of  her 
husband's   creditors,  where  the  property  is  visible,  it  is 
difficult  to  discover  a  reason    why  this  objection  should 
be  available,  where  the  property  is  of  a  secret  and  in- 
visible nature,  and  the  extraordinary  process  of  foreign 
attachment  is  used  to  call  it  forth.     In  that  respect  only 
is  there  a  difference :  the  principle  is  the  same  in  both 
rases. 


DUTCHER, 
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June,  1809.  By  THE  CouRT.  The  legacy  to  the  wife  of  Rlishu 
Benton  I'^'^i^^  was  payable  in  cattle  or  sheep  at  apprai  seme  sit,  at 
two  equal  payments,  the  first  of  which  fell  due  in  JVb- 
vember,  1806.  The  defendant,  as  executor  of  the  last 
will  of  Ruluff  Dtitcher^  the  .testator,  was  holden  to  pay 
the  legacy  when  due.  The  plaintiff  obtained  judgment 
on  his  suit  against  Elisha  Wells,  and  on  the  execution 
thereon  the  officer  made  return,  .that  on  the  8th  day  of 
May,  1806,  he  demanded  of  the  executor,  as  trustee  and 
debtor  to  said  Wells,  the  property  of  said  Wella  in  his 
hands,  to  suu:>fy  the  execution,  and  that  he  I'efused  to 
show  or  deliver  it.  This  demand  was  made  before  any 
part  of  said  legacy  wqs  due  from  the  executor.  No 
other  demand  was  ever  made.  The  plaintiff  declares, 
that  the  defendant,  executor  as  aforesaid,  has  become 
Jiable  to  pay  and  satisfy  the  judgment  against  Wells 
out  of  his  own  estate,  and  demands  judgment  for  the 
same  against  him. 

No  such  demand  was  ever  made  on  the  defendant  as 
obliged  him  to  tender  the  cattle  and  sheep,  mentioned 
in  the  legacy,  to  the  officer  on  the  execution,  or  would 
subject  him,  on  failure  of  such  tender,  to  the  payment 
of  the  amount  of  said  legacy,  or  the  moiety  thereof,  to 
the  plaintiff  in  money,  from  his  own  proper  goods  and 
effects.  The  facts  will  not  warrant  the  rendering  of 
such  judgment  against  him  in  this  case.  For  these 
reasons,  we  consider  the  charge  to  the  jury  incorrect, 
and  advise  a  new  trial  of  the  case.       , 

New  trial  granted. . 
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June,  1809. 

Robert  Rand  and  Daniel  Rand  ae^ainst  The.  Proprie- 
tors OF   THE    Upper  Locks  and  Canals  on   Con- 

KECTICUT    RlVKR. 


WRIT  of  error.  '  Serving     a 

summons    on 
any  pri-aic  in- 

This  was  a  s«it  by  the  Rands,  declaring,  that  the  de-  J^'^po^iio^'  j* 

fendants  were  incorporated,  by  the  leerislature  of  Mas^O'  not   suffiiient 

.  notice  lo  ln>ld 

chusertt,  for  the  purpose  of  rendering  Connecticut  River  ihe    corpora- 
navigable  in  a  part  of  that  state,  by  means  of  locks  and  "°"    '"  ^ 
canals;  claiming  for  damages  done  them  by  the  loss  of  '^"•'  '''^  '"''*- 

.  .  t,  p  vifhial     sum- 

a  raft  m  passing  through  the  locks)  &c.  of  the  defend-  moned     may 

ants  pleaathfwant 

^^^^'  of    notice    to 

the     corpora - 

The  writ  commanded  the  sheriff  *'  to  summon  James 
Bull,  one  of  the  principil  proprietors  and  directors  of 
The  Ufifier  Locks  and  Canals  on  Connecticut  River,  in  the 
county  of  Hampshire,  and  state  of  Massachusetts,  and 
the  proprietors  of  The  Ufifier  Locks  and  Catmls  on  Con- 
necticut River,  in  the  county  of  Ham/ishi^r,  to  answer," 
&c.  In  the  county  court,  the  corporation  pleaded  in 
abatement  for  the  want  of  service.  In  the  superior 
court,  James  Bull  pleaded  in  abatement,  that  no  service 
was  made  upon  the  corporation  but  by  leaving  a  copy 
with  James  Bull,  of  Hartford,  in  this  state :  that  the 
corporation  is  established  only  within  the  jurisdiction 
of  Massachusetts,  and  not  within  the  jurisdiction  of  our 
courts,  and  no  process  under  our  law  can  be  served 
upon  them,  but  the  corporation  is  suable,  and  ought  to 
have  been  sued,  before  the  court  of  common  pleas,  or 
general  sessions,  in  the  county  of  Hampshire,  and  state 
of  MuHsachusetts:  and  that  no  legal  notice  to  appear 
and  defend  in  this  suit  had  been  given  to  said  corpora- 
tion. 

Vol.  IIL  S  L 
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June,  1809.        The  plaintiffs  replied,  and  recited  a  law  of  the  state  of 

jj^^'jj        Massachusetts^    entitled     "  An   act   for   the   better  ma- 

_     "^  iiaerinp-  lands,  wharves,  and  other  real  estate,  lyinc:  in  com- 

PROPRIE-  o       o  /        O 

Tou-,qF&c.  men,"  whereby  the  copy  of  the  writ  left  with  the  clerk, 
or  one  or  more  of  the  principal  inhabitants,  or  proprie- 
tors, is  made  sufficient   notice    to   any  town,  precincts, 
parish,   village,  or   proprietor  of   any    common  or  un- 
divided lands,  or  other  estate :  and  averring,  that  there 
'  is  no  other  law  in  that  state   relative   t»  the  service  of 
writs  upon  corporations ;  and  by  those  laws,  there  is  no 
local  existence    prescribed  to  the  corporation,  (reciting 
part  of  the  act  of  incorporation,)  and  that  no  law  of  that 
state  required,  that  any  member,  officer,  or  proprietor  of 
the  corporation  should  reside  within  that  state;  or  that  any 
corporate  act  should  be  done  there,  and  had  prescribed 
no  court,  at  which  only  the  corporation  should  be  sued, 
and  are  entirely  sileat  (unless  by  implication)  as  to  suits 
of  this  kind  against  them:  and  further  averring,  that  the 
corporation,  by  their  charter,  are  not  bound  to  have  any 
common  property,  or  corporate  funds,  (except  the  locks 
and  canals,)  and  although  empowered  to  hold  real  estate, 
are  not  empowered  to  raise  money,  except  to  erect  and 
complete  the  works  and    canals:  and  averring,  that  the 
corporation  were  within  the   jurisdiction   of  this  court. 
The  existence  of  the  corporation  in  Massachusetts  only 
was  then  traversed. 

To  this  replication  there  was  a  special  demurrer^ 

1.  Because,  under  the  form  of  a  traverse,  the  plaintiffs 
have  denied  a  negative'  averment  in  the  plea,  viz.  that 
the  corporation  exists  only  within  the  jurisdiction  of  the 

state  of  Massachusetts, 

V 

2.  That,  under  the  form  of  a  traverse,  the  plaintiffs 
have  denied  a  mere  inference  of  law  from  the  facts  be- 
fore alleged  in  the  plea. 
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3.  That    neither   in    the    traverse,   nor    inducement    June,  1809- 
thereto,  is  any  matter  of  fact  contained,  on  which  issue       rXsd 
could  be  joined.  Puopri.- 

TORS  OFjbW- 

The  superior  court  adjudged  the  replication  insuffi- 
cient: upon  which  tihe  plaintiffs  brought  this  writ  of 
error. 

Daggett  and  Hoamer,  for  the  plaintiffs. 

The  notice  given  was  sufficient.  A  copy  was  left 
with  a  principal  proprietor  and  a  director.  The  states  of 
Masjachuaetta  and  Connecticut  have  both  directed  the 
service  of  suits  upon  corporations;  and  although  these 
statutes  do  not  literally  extend  to  all  corporations,  yet, 
by  analogy,  the  same  service  may  be  made.  Our  statute 
does  not  prescribe  the  mode  of  service  upon  a  bank;  but 
the  court  will,  doubtless,  recognise  the  service  prescribed 
in  suits  against  other  corporations.  Not  only  by  the  laws 
of  Maaaachuaettay  but  upon  general  principles,  the  ser- 
vice  is  good;  for  lex  neminem  cogit  ad  imftoaaibilia;  and 
no  other  service  could  be  made  but  this.  And  indeed, 
by  the  plea,  it  does  not  appear  that  there  is  in  Masaachu- 
actta  a  single  member  of  this  corporation,  or  that  any 
other  service  could  be  made  there,  than  has  been  made 
here.  But  if  the  service  has  not  been  made  according 
to  any  existing  statute,  and  in  fact  there  is  no  statute  , 

upon  the  subject,  the  court  will  only  look  to  see  if  rea- 
sonable notice  is  given;  as  was  done  by  the  coi/rt  of  the 
United  Statea  in  the  case  of  C/iiaholm,  Executor^  v.  State 
of  Georgia,  2  Dai.  419.  and  if  reasonable  notice  has  not 
been  given,  will  continue  the  case,  and  direct  notice. 
3  Dat.  335.  The  courts  of  the  United  Statea  have  no 
more  authority  as  to  prescribing  notice  than  our  courts 
huvc. 

But  it  is  said,  the  corporation  can  be  sued  only  in  the 
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June,  1809.   state   of  Massachusetts.     The  plea  does  not  show  the 

Rand       possibility  of  a  suit  in  that  state.     It  ought  to  show  what 

PaopRiE-    *^o"*'*^^  ^^^^  jurisdiction,  and  how  they  have  jurisdiction, 

TORS  OF,  &c.  and  in  what   manner   service  can  be  made,  so  that  the 

plaintiffs  might  be  enabled  to  proceed  upon  safe  ground. 

Every  plea   to  the   jurisdiction  must  show  a   better  and 

more  sufficient  jurisdiction.     Alostyn  v.  Fabrigas^  Coivp. 

172.  181. 

Again,  the  corporation  have  no  local  existence;  and  it 
does  not  appear,  that  any  individual  of  it  resides  in 
Massachusetts.  But  if  the  defendants  had  a  local  exist- 
ence there,  they  may,  ^notwithstanding,  be  sued  here,  as 
well  as  an  individual  of  that  state.  The  action  is  tran- 
sitory^ and  either  person  or  property  will  give  jurisdic- 
tion to  the  court;  and  the  property  of  Bull  is  liable. 
Harvey  v.  East-India  Comfianyy  2  Fern.  396.  6  Fin.  jibr. 
310.  So,  if  a  suit  is  brought  against  a  town,  society, 
bank,  city,  &c.  the  property  of  the  individual  inhabitants 
and  stockholders  must  be  liable  on  the  execution.  Cor- 
porations constituted  by  another  state  may  bring  suits  in 
this  state;  and  Judge  Peterson  decided,  that  they 
might  be  sued  in  a  state  where  they  were  not  incor- 
porated. 

It  is  not  by  the  plea  denied,  that  the  defendants  have 
property  in  this  state,  upon  which  the  execution  may  be 
levied.  But  were  it  otherwise,  and  the  plaintiffs  could 
not  derive  the  benefit  from  the  judgment  that  they  ex- 
pect, this  can  be  no  reason  why  the  court  should  refuse 
to  give  them  a  judgment.  When  the  national  court 
were  asked,  what  could  be  done  with  an  execution 
against  a  state,  it  did  not  prevent  them  from  granting 
it;  but  the  court  said,  it  would  be  time  enough  to  decide 
it,  when  the  difficulty  came  before  them.  And  surely, 
if  the  defendants  are  duly  notified,  it  is  improper  to  in- 
quire what  benefit  will  result  from  the  judgment. 
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But  the  facts  relative  to  the  service  are  not  before  the    Jane,  1809. 

court.     The  court  can  take  no  notice  of  the  facts  stated       iiXnd 

in   the    plea.     The    plea    which  was   before  the    county     „     ^' 

.  .  Phopr IE- 

court   is    waived:    and    James  BuU    now   appears    as  a  tors  or, &c. 

natural  fieraoity   and  pleads  to  a  suit  brought  against  a 

civil  fierson. 

It  is  therefore  a  mere  nullity.  The  defendants  have 
made  no  answer  to  the  declaration;  and  if  any  objections 
could  have  been  made  to  the  notice,  they  must  be  con- 
sidered as  abandoned. 

Dvfight,  for  the  defendants. 

It  is  said,  the  court  are  not  bound  to  notice  the  plea, 
because  it  is  the  plea  of  James  Bull  only,  in  his  indi* 
vidual  capacity.  But  James  BuU  having  been  summoned, 
it  is  certainly  proper  for  him  to  inform  the  court  of  the 
irregularity  of  the  proceedings  against  him,  especially  as 
those  proceedings  might  seriously  affect  his  property. 
And  he  could  plead  in  no  other  way.  An  individual 
member  of  a  corporation  cannot  use  the  corporate  name 
and  seal,  and  thus  constitute  an  attorney  for  the  corpo* 
ration. 

The  facts  thus  disclosed  show,  that  no  legal  notice 
has  been  given.  The  notice  given  is  certainly  not  such 
as  is  required  by  the  common  law.  In  England^  there 
is  no  mode  to  compel  a  corporation  to  appear  by  a  pro- 
cess against  the  individual  members.  1  Kyd  on  Cor/i. 
272.  I  Tidd's  Prac.  209.  Mills's  case,  T.  Raym.  152. 
But  the  process  must  be  against  the  property  of  the 
corporation.  Rex  v.  Gardener ^  Cowfi.  85.  Rex  v, 
IVindham.,  Cowfi.  377.  London  v.  Lytiny  I  //.  Bl.  209. 
3  Com.  Dig.  569.  And  if  the  corporation  has  neither 
lands,  nor  goods,  there  is  no  way  to  compel  an  appear- 
ancc,  except  by  the  authority  of  parliament. 


446  CASES  DETERMINED  TN  THE 

June,  1809.        Service  has  not  been  made  in  conformity  to  our  sta- 

jj^jjj,       tute,  (which  was  made  nearly  a  century  before  this  cor- 

^-  poration  existed,)  for  no  copy  has    been   left    with   the 

PrOPRIE-       "^  J  rj  ... 

TORS  OF,  &c.  clerk,  selectmen*  or  committee-man,  as  is  directed  m 
the  cases  provided  for  by  that  statute.  Because  this  ser- 
vice is  not  consonant  to  the  statute,  nor  common  law, 
the  statute  of  Maasachusettn  is  interposed.  Without  in- 
quiring whether  this  service  is  in  pursuance  of  that  sta- 
tute, it  is  enough  to  say,  that  the  statute  of  one  state  can 
never  be  admitted  to  direct  the  service  of  process  in 
another.  It  is  required  by  no  principles  of  comity,  and 
is  repugnant  to  every  idea  of  independence.  As  well 
might  an  officer  of  that  state  be  permitted  to  execute 
process  in  this,  as  to  admit  that  an  officer  of  this  state 
is  to  be  directed  as  to  the  manner  of  serving  that  process 
by  the  laws  of  another  state.  Pear  sail  v.  I)  wight,  2 
Mass.  T.  li.  84.    Lodge  v.  Fhtlfis,  1  Johns.  Cas.  139. 

But  a  corporation  cannot  be  sued  out  of  the  state 
■which  constituted  it.  There  is  the  property  of  the  cor- 
poration. It  cannot  hold  lands  in  another  state,  unless 
by  comity.  And  if,  as  has  been  shown,  judgment  can 
go  only  against  the  property  of  the  corporation,  there  is 
.-  surely  no  necessity  to  go  out  of  the  state  which   created 

it.  Where  there  is  no  corporate  property,  a  judgment 
is  utterly  unavailing,  and  cannot  be  enforced,  any  moi  e 
than  a  judgment  against  an  individual  in  a  foreign  coun. 
try  having  no  property  here.  And  the  court  will  not 
employ  themselves  in  rendering  a  judgment  which  must 
be  entirely  nugatory. 

But  it  seems  to  be  claimed,  that  the  property  of  each 
individual  stockholder  is  liable.  This  certainly  is  con- 
trary to  the  principles  of  the  common  law ;  and  would 
be  productive  of  the  most  dreadful  consequences.  Upon 
this*principle,  every  individual,  who  owned  a  share  in 
the  Gloucester  Bank,  (if  found  in  this  state,)  might  be 
5 


Beach. 


SUPREME  COURT  OF  ERRORS.  447 

loaded  with  the  immense  debt  of  that  institution  ;  jind  June,  I809. 
no  member  of  a  town  or  society  could  travel  in  another  kdwards 
state  without  being  liable  to  process  for  any  claims 
which  individuals  might  make  against  such  town  or 
society.  Before  our  courts  proceed  upon  principles 
attended  with  such  consequences,  they  surely  will  re- 
quire the  party  claiming  to  establish  them  to  show  that 
part  of  the  act  of  incorporation,  which  subjects  the  de- 
fendants to  such  penalties. 

Br  THE  Court.  In  this  case,  the  writ  and  process 
has  been  no  otherwise  served  than  by  leaving  a  copy 
thereof  at  the  usual  place  of  abode  oi  James  Buil,oi  Hart- 
Jordj  in  Connecticut,  who  is  described  therein  as  one  of 
the  principal  proprietors,  and  one  of  the  directors  of  the 
corporate  body. 

Serving  a  summons  upon  any  private  individual  of  a 
corporation  is  not  due  and  legal  notice  to  the  corporate 
body. 

Judgment  affirmed. 


James  R*  Edwards  and  James  Downs  affainat  Daniel 
Beach. 


WRIT  of  error.  ,„  tre.p«  vi 

et  armit,  the 

Beach  brought   his  action  of  trespass  to  the  county  not  limitH  fay 
court   against  Edvtarda  and  Downa,  declaring,  that   he  ^y^^.   !,n,|,ert7 
was  a  tavern  or  innkeeper ;  that  he  was  the    owner  of  a  «*«;»tn')«^' 
certain  painted  board  or  sign,  on  which  was  written  his 
name  and  occupation,  to  enable  him  to   obtain  custom; 
that  the  same  was  suspended  before  his  house  in  the 


Beach. 
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June,  1S09,  highway,  and  was  of  the  value  of  twenty  dollars  i  and  the 
Edwards  defendants,  with  force  and  arms,  took  and  carried  away, 
and  burned  and  destroyed  said  sign;  whereby  the  plain- 
tiff wholly  lost  the  same;  to  his  damage  one  hundred  and 
fifty  dollars. 

Beach  appealed  the  cause  to  the  superior  court;  where 
he  recovered  a  verdict  and  judgment  for  Jifty  dollars. 
To  reverse  which,  this  writ  of  error  is  brought,  alleging 
that  the  superior  court  had  no  jurisdiction,  and  thut  the 
verdict  could  not  exceed  twenty  dollars^  the  value  of  the 
sign. 

Daggett^  for  the  plaintiffs  in  error. 

The  question  is,  whether  in  trespass,  it  is  competent 
for  the  court  and  jury  to  give  damages  beyond  the  value 
of  the  property  specified  in  the  declaration.  Here,  the 
only  gravamen  stated  is  the  destruction  of  the  sign: 
There  is  not  even  the  common  allegation  of  et  aba  enor- 
mia. For  destroying  the  sign  only  can  damages,  there- 
fore, be  given;  and  the  sign  is  valued  at  twenty  dollars. 
If  greater  damages  be  given,  then  there  can  be  no  rule 
of  damages  in  this  action. 

The  defendant  does  not  come  prepared  to  controvert 
the  value,  beyond  the  sum  specified.  And  it  is  to  be 
presumed,  the  plaintiff  will  always  state  the  value  of  his 
property  high  enough;  and  when  he  has  thus  given  his 
own  rule  of  damages,  he  ought  not  to  be  permitted  to 
claim  more. 

Where  an  imfiortant  right  is  in  question,  in  an  action 
of  trespass,  the  court  have  given  damages  to  indemnify 
the  party  for  the  expense  of  establishing  it;  as  in  suits 
for  flowing   lands,  or  for  keeping  up  a  gate.     But  in 
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those  cases,  there  was  nothing  to  Umit  the   datnagee,  as  jnne,  I809. 

in  this  Case.  «.„         . 

•u  i^»o  ««M0^.  Edwards 


IngenoU  and  R.  M.  Shermaity  for  the  defendant  in 
error. 

There  is  no  rule  to  be'  found,  that  in  trespass  the 
value  of  the  property  destroyed  shall  be  the  measure  of 
damages.  The  reason  why  a  value  should  be  stated  at 
all  is,  that  it  may  appear  to  be  firofierty.  If  no  value 
is  stated,  a  declaration  in  trespass  would  be  good  after 
verdict,  though  it  would  be  otherwise  in  trover;  for 
in  trover,  the  conversion  of  the  property  is  the  ground 
of  action,,  and  the  value  of  it  the  measure  of  damages. 
But  in  trespass,  the  gist  of  the  action  is  the  ybrrr;  and 
the  circumstances  attending  it  may  aggravate  the 
damages;  and  the  destruction  of  the  property  is  one  of 
those  circumstances.  It  is  admitted,  that  Beach  could 
not  show,  that  the  property  was  worth  more  than  is 
stated  in  the  declaration;  but  he  has  a  right  to  recover 
for  other  injuries  than  the  loss  of  a  sign.  In  torts,  there 
can  be  no  specific  rule  of  damages;  the  question  must 
be,  what  is  the  injury,  not  what  is  the  worth  of  the  pro- 
perty injured.  AVere  a  stone  thrown  into  the  room  of  a 
house  usually  occupied  by  a  family,  could  it  be  seriouslf 
contended,  because  a  shilling  would  repluce  the  glass,  that 
a  shilling  should  be  the  amount  of  damages  I 

A  more  liberal  principle  has  been  adopted;  and  the 
superior  court  have  decided,  that  for  an  injury  to  a 
turnpike-gate  more  might  be  recovered  than  the  actual 
damage  done  to  the  gate. 

By  the  Court.' 

This  is  an  action  <>(  trespass  vi  et  artnUt  and  sounds 
in  damages. 
Vol.  III.  .^  H  % 


Beach. 


Lbvtis. 
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June,  IS09.  The  declaration  charges  a  violation  of  the  plaintiff's 
Bailey  right  of  property  and  possession  by  force,  and  the  abduc- 
tion and  destruction  of  property  of  a  certain  value. 
The  value  of  the  property,  or  the  amount  of  the  injury 
done  to  it,  is  not  the  only  ground  of  damages ;  the  plain- 
tiff is  entitled  to  recover  for  the  force  and  injury,  ac- 
cording to  the  nature  and  circumstances  of  the  case, 
and  the  aggravations  attending  it,  as  well  as  for  the 
value  of  the  property  taken.  Were  it  otherwise,  a  per- 
son so  disposed  might  forcibly  dispossess  another  of 
any  article  of  property  at  his  pleasure,  and  compel  the 
owner,  however  unwilling,  to  accept  of  the  value  in  its 
stead. 

Judgment  affirmed. 


Hezekiah  Baii.ey,  James  Judson  and  Gideon  Beards- 
lev,  Committee  of  the  Presbyterian  Society  of  New- 
Stratford,  against  Frederick  Lewis,  William 
Scott,  Abner  Cable  and   William  Wheeler. 


A  bond  was      THIS  was  an  action  of  debt  on  bond,  in   the    penal 

Riven  to  .^.,  gy^  ^f   1,200  dollars,   executed  by  the   defendants  to 
Ji.     and    C, 

committee  of  Elisha  Haioley^  Ezra    L.ewis  and  Efihraim    Sheriuood^  a 

an     ecclesias-  .  -    ,  ,  .  •    .        p    i,.        r,         ,      , 

tical    society   committee  oi  the  presbytenan  society  ot  JVew'iitratjord, 

and  to   then-      ^j  ^^  their  successors  in  office,  alleging  that  the  plain- 
successors    in  '  o     ?>  r 

office;     after  tiffs  are   successors  in  office  to  the   obligees  named  in 

the     removal 

of    the   obli-  the  bond. 

gees      named 
in    the    bond, 

^he  successors      The  defendants   having  prayed  oyer  of  the  bond  and 

brought       an  t,  i-     :  J 

action  on  the  bond  in  their  own  names:  Held,  that  the  action  was  well  brought. 

Where  a  fund  was  bequeathed  to  the  ecclesiastical  society  of  JV*.  S.,  the  interest  of 
which  was  to  be  applied  for  the  purpose  of  maintaining  a  free  school  in  one  of  the  dis- 
tricts, it  was  held,  that  an  agreemisnt  bj-  the  society  to  divert  tliis  fund  from  the 
object  for  which  it  was  given,  and  apply  it  to  the  support  of  the  ministry,  was  void, 
being  a  fraud  upon  third  persons. 
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Kailey 

V. 


condition,  it  appeared  that  the  bond  was  to  be  void  on  j^^^  j^qq 
the  payment  of  800  dollars  by  the  first  of  Jf^ril  (then) 
next,  to  the  said  obligees,  or  their  successors  in  office. 
The  plea  then  alleged,  that  A.  G.  Scoitj  on  the  25th  of 
Mai/y  1 805,  made  his  will,  and  therein,  among  other  things, 
directed  that  his  notes  and  money  be  placed  on  ample 
security  at  interest,  at  the  discretion  of  his  executors, 
and  the  parish  of  JVew- Stratford,  (or  their  agent,)  and  the 
interest  paid  annually  to  his  wife  Susan,  for  life,  and  at 
her  decease,  the  principal  to  belong  to  the  parish  of 
JVevf'Strat/ord,  the  interest  of  which  to  be  applied  for 
the  purpose  of  maintaining  a  free  school  in  the  Centre 
DUtrict ;  his  Sharp  house  and  land  to  be  sold,  and  the 
avails  applied  with  the  other  money.  The  plea  further 
alleged,  that  Scott  died  on  the  12ih  of  October,  1805, 
and  on  the  25th,  the  will  was  proved  and  approved,  and 
an  appeal  taken  to  the  superior  court  by  the  defendants, 
his  heirs  at  law;  that  on  the  5th  o(  January,  1807,  while 
the  appeal  was  pending,  said  society  agreed  with  the 
defendants,  that  they  should  execute  this  bond  for  800 
dollars,  (estimated  at  one  quarter  of  the  amount  given  by 
the  will  to  the  society,)  and  that  thereupon  the  society 
would  desert  their  trust,  and  would  prevent  the  appli- 
cation of  the  money  to  the  school  district,  and  apply  it 
to  the  support  of  the  gospel,  and  that  if  it  ever  was 
applied  otherwise,  the  heirs  should  recover  it  of  them; 
that  the  bond  was  executed  in  pursuance  of  this  agree- 
ment, and  for  no  other  cause  or  consideration;  that  the 
defendants  no  further  prosecuted  their  appeal;  and  that 
the  society,  on  the  5th  of  January,  1807,  deserted  their 
trust,  renounced  all  claim  to  the  legacy,  and  resigned 
up  to  the  defendants  all  sums  of  money  which  might 
accrue  to  them  by  the  will.  The  plea  also  alleged,  that 
the  plaintiffs  were  prosecuting  this  action  for  the  sole 
and  cxclu<!ive  benefit   of  said  society. 
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June,  1809.       To  this  plea  there  was  a  demurrer;   and  the  superior 
Bailey     ^^^^  adjudged  the  plea  to  be  insufficient. 

■V. 

Lewis.  Daggett^{a)  in  support  of  the  judgment. 

1.  This  action  cannot  be  sustained  by  the  plaintiffs  iq 
their  own  names.  If  a  bond  be  given  to  a  certain  inn- 
keeper, merchant,  &c.  and  his  successor^  the  individual 
who  happens  to  be  the  actual  successor,  cannot  maintain 
an  action  in  his  own  name.  The  term  successor  is  ap- 
plicable only  to  a  corporation ;  and  if  it  be  inserted  in  an 
obligation  to  any  other,  it  is  to  be  rejected  as  surplu- 
sage. 6  Vin.  ^br.  tit.  Corfiorations.^  (G.  6.)  p.  275.  Are 
the  committee  of  an  ecclesiastical  society  a  corporation  ? 
They  clearly  are  not  at  common  law.  No  statute  has 
made  them  such. 

It  is  inquired,  who  shall  sue  ?  It  is  not  necessary  to 
say  that  the  society  shall  sue.  There  are  obligees 
named  in  the  bond.  It  does  not  appear  that  these  per- 
sons are  dead;  but  if  any  of  them  are  dead,  their  survi- 
vors may  sue.  On  the  principle  for  which  we  contend, 
it  does  not  vary  the  case,  that  the  nominal  obligees  arc 
removed  from  office,  and  others  appointed  in  their 
place;  for  the  addition  of  the  office  to  their  names  is 
merely  deacriptio  personarum^  and  the  words  "  to  their 
successors"  are  inoperative.^ 

Will  it  be  contended,  that  the  statute  under  the  title 
of  "  Ministers"  gives  the  plaintiffs,  as  the  society's  com- 
mittee for  the  time  being,  power  to  bring  an  action  on 
this  bond  ?  Over  what  species  of  property  have  the 
legislature  given  the  committee  the  powers  there  speci- 
fied ?     Over  such  only  as  has  been  granted  or  seques- 

(a)  Chafnnan  was  to  have  argued  on  the  same  side,  but  was  not  in 
court  -when  the  cause  came  on. 


Lewis. 
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tered  for  the  use  and  support  of  the  ministry.  See  both  June,  i800. 
the  preamble  and  enacting  part  of  the  16th  section.  The  jj^j^_ 
powers  given  by  the  17th  section  relate  to  the  same 
subject  matter,  and  are  given  "  for  the  purpose  and 
end  aforesaid,"  referring  tothe  preceding  section.  The 
18th  section  gives  the  committee  for  the  time  being  the 
aame  fiowera  as  their  predecessors  had,  but  no  other 
powers.  In  this  case,  the  property  was  not  bequeathed 
for  the  support  of  the  ministry,  but  for  a  very,  different 
object,  viz.  that  of  maintaining  a  free  school  in  a  par- 
ticular  district. 

3.  The  consideration  of  this  bond  was  illegal,  being  a 
fraud  upon  third  persons.  It  was  given  upon  an  agree- 
ment made  to  defeat  a  trust— to  abandon  a  valuable  in- 
terest  belonging  to  the  Centre  School  District^  and  apply 
it  to  an  object  totally  diverse.  The  education  of  child- 
ren was  the  testator's  object.  This  arrangement  ap- 
plies the  fund  to  the  support  of  the  Presbyterian  Minis- 
try. Willis  et  al.  v.  Baldwin,  Doug.  450.  and  Jackton  r. 
DucAairCf  3  Term  Rtfi.  551.  were  cited. 

R.  M.  Sherman  and  Hatch^  contra. 

Two  objections  are  taken  to  a  recovery: 

First,  it  is  contended,  that  a  bond  made  to  a  society's 
committee,  and  their  successors  in  office,  will  not  sup* 
port  an  action  in  favour  of  such  successors.  To  determine 
the  force  of  this  objection,  it  is  necessary  only  to  advert 
to  the  provisions  of  our  statute  on.  the  subjcct,(a)  and 
to  the  course  of  practice  and  decisions  under  it.  For 
it  is  not  claimed,  upon  the  general  principles  of  the 
common  law,  that  this  action  would  be  sustainable}  in 
favour  of  the  present  plaintiffs. 

(a)  Tit.  lU. 


liEWIS. 
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Jane,  1809.  The  16th  section  of  the  "  Act  for  the  settlement,  sup- 
Bailey  Po^'?  ^"^  encouragement  of  ministers,"  Sec.  authorizes, 
in  general  terms,  the  selectmen  of  a  town,  where  there 
is  but  one  ecclesiastical  society,  and  the  committees  of 
ecclesiastical  societies,  or  a  committee  appointed  by  a 
town  or  society,  for  that  end,  as  the  case  may  be,  to  de- 
mand, receive,  take  care  of,  and  improve,  the  lands, 
moneys,  &c.  sequestered,  or  given,  for  the  support  of 
the  ministry,  in  such  town  or  society,  according  to  the 
true  intent  and  design  of  the  grant,  donation,  or  se- 
questration. To  facilitate  the  execution  of  this  trust, 
it  is  provided  by  section  17.  "  That  the  selectmen,  and 
committee  aforesaid,  or  the  major  part  of  them,  shall 
and  may  make  all  necessary  contracts,  and  commence, 
prosecute,  and  pursue  all  needful  suits,  actions  and 
causes  in  the  law,  for  the  purpose  and  end  aforesaid." 
Then  follows  section  18.  which  gives  to  the  succes- 
sors of  such  selectmen,  or  committees,  "  the  same 
power,  in  their  oian  names,  to  act,  appear,  prosecute,  and 
pursue  in  and  upon  any  contract,  suit,  action,  or  cause, 
for  and  concerning  the  matters  aforesaid,  as  fully  as 
those,  whom  they  succeed  in  the  office  aforesaid,  mighty 
or  could  do,  if  they  had  not  been  removed." 

It  may  be  asked  here,  what  force,  or  effect,  can  be 
given  to  the  clause  last  recited,  upon  the  construction 
contended  for  on  the  other  side  ?  It  was  not  surely  in- 
serted for  the  mere  purpose  of  authorizing  successors 
to  sue,  in  their  oivn  names,  upon  a  contract  to  them- 
selves. This  would  be  simply  declaring,  that  such  suc- 
cessors, when  appointed,  should'  be  a  committee;  and 
would  be  repeating,  in  substance,  the  provisions  of  the 
clause  next  preceding.  This  section  does  not  particu- 
larly regard  the  case  of  a  contract  made  to  successors, 
by  name,  after  their  election  to  office;  but  it  gives 
them  the  general  power,  "  in  their  own  names,"  to  pro- 
secute, &,c.  "  upon  any  contract,"  Sec,  as  fully  as  those 
5 


Lewis. 


SUPREME  COURT  OF  ERRORS.  455 

whom  they  succeed,  might  have  done,  if  they  had  not  Jane,  (809. 
been  removed.  It  is  not  necessary,  indeed,  to  discuss,  BaTZey 
or  determine  the  question,  whether  successors  may 
maintain  an  action,  in  their  own  names,  on  a  contract  to 
a  former  committee  simply,  without  naming  successors. 
It  is  enough  for  us  to  show,  that  this  may  be  done, 
where  the  contract  or  obligation  is  expressly  made  to 
the  former  committee,  and  their  successors,  eo  nomine. 

The  practice  and  decisions  upon  this  clause  of  the 
statute,  so  far  as  they  have  been  ascertained,  have  been 
in  perfect  conformity  to  the  ideas  here  advanced.  It  is 
understood  to  have  been  the  constant  practice  for  suc- 
cessors to  sue  in  their  own  names,  in  such  cases;  and  it 
is  known,  that  in  some  instances,  where  this  point  has 
been  made,  the  decisions  of  the  superior  court  have 
sanctioned  the  practice.  The  case  of  Judd  et  al.  v. 
Woodruffs  2  Root^  298.  and  that  of  Biercc  et  al.  v.  Kel- 
logffi(a)  decided  in  Litchfield  county,  August  term,  1 808, 


(a^  Joseph  Pierce  et  al.  Committee  of  Donalions  for  the  First 
Ecclesiastical  Society  in  Cornwa//,  against  Judah  Kellogg,  Ex- 
ecutor of  the  last  will,  &cc.  of  Neiiemiah  Beardsley. 

Supcrur  Court,  Litchfield  Cowity,  ^iuguat  term,  1808. 

THIS  was  RQ  action  on  a  note  for  190  dollars,  pven  bj  the  testator  to 
John  Calhoun  and  others,  committee,  kc.  and  their  successors  in  said 
office,  dated  January  6lh,  1804. 

In  1802,  the  tesUtor  and  several  other  persons  undertook  to  raisci 
by  subscrijmon,  a  fund  for  the  support  of  the  mini<ttry  in  the  first  e«- 
clesiaslical  society  in  Connvull.  An  inttniment  was  drawn  up,  which 
they  called  a  charter  of  donationt.  in  this,  they  agreed  to  raise  tlie 
sura  of  5,000  Mlar»,  or  upwanJs,  for  the  sup|K>rt  of  the  ministry, 
and  directed  the  manner  of  appropriation.  The  principal  sum  was 
always  tu  he  kept  untouched,  and  the  interest  to  he  applied  to  the  pay- 
mcnt  of  a  minister.  They  agrecti  also  to  give  their  notes  to  what  they 
ealleil  the  committee  of  doiuitioni,  payable  on  demand,  and  the  interest 
psyahh-  annually,  for  the  snms  by  thorn  severally   subscribed   to   the 
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June,  1809.  fuUy  warrant  this  assertion.  In  the  former  of  these  cases  it 
BaTZev  ^^^  determined,  that  where  land  is  granted  to  a  society's 
committee,  and  their  successors,,  the  latter  may  maintain 
ejectment  in  their  own  names.  In  Bierct  et  al.  v.  Kellogg 
it  was  decided,  that  successors  may  sue,  in  their  own 
names,  on  a  rote  of  hand  to  a  f'  rmer  committee,  and 
their  successors.  The  question  there  arose  upon  de- 
murrer, and  was  fully  considered.  The  only  difference 
between  that  case,  and  the  one  at  bar  is,  that,  in  the  for- 

charter;  and  if  the  notes  should  be  paid  on  any  ISth  (lay  of  December 
in  any  year,  they  might  be  paiii  in  cattle,  iron,  kc.  and  the  charter 
was  to  become  obligatory  on  the  subscribers,  provided  the  society 
should  accept  it,  and  become  responsible  to  make  good  any  deficiency 
that  might  by  any  accident  happen  to  be  made  in  the  amount  of  the 
fund,  so  as  to  keeji  it  good,  on  or  before  the  Ist  oT  December,  1803,  and 
have  it  recorded  in  their  records.  There  were  subscribers  to  this 
charter  to  tlie  amount  of  about  4,000  dollars,  among  whom  was  the  tes- 
tator, who  subscribed  120  dollars.  'I  he  charter  was  accepted  by  vote 
of  the  society,  and  recorded  in  -^fay,  1803.  In  the  charter  it  was  also 
provided,  that  the  society  should  annually  appoint  a  committee,  to  be 
called  a  committee  of  donations,  who  should  have  the  care  of  the  fund ; 
and  that  the  several  subscribers  should  execute  tlieir  notes  to  this  com- 
mittee for  the  amount  of  their  subscriptions. 

The  testator  executed  his  note  to  John  Culhowi  and  others,  commit- 
tee of  donations  for  the  firpt  ecclesiastical  society  in  Comieall,  and  to 
their  successors  in  said  office,  on  the  6th  day  of  January,  1804,  for  120 
dollars,  the  amount  of  his  subscription.  The  interest  on  this  note  was 
regularly  paid,  and  endorsed,  till  January,  1 807;  when  the  testator  died, 
and  the  executor  refused  to  pay  either  principal  or  interest. 

In  ►Wcrc/i,  1S08,  an  action  was  brought  on  the  note  in  the  name  of 
Joseph  Bierce  and  others,  committee  of  donations,  &c.  and  successors 
in  said  office  to  John  Calhoun,  &c.  The  manner  in  which  this  com- 
mittee originated  was  shortly  stated  in  the  declaration.  The  cause  was 
appealed  to  the  superior  court.  The  defendant  in  his  plea  i-ecited  the 
whole  of  the  charter  of  donations,  and  averred  tliat  the  note  was  given 
in  satisfaction  of  the  subscription  to  the  charter,  and  then  averred  that 
the  society  had  not  made  themselves  liable  to  make  good  deficiencies 
which  might  happen  in  the  fund,  and  that  deficiencies  had  happened  by 
means  of  sundry  losses  which  were  partic;darlv  set  forth  in  the  plea. 
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mer,  the  note  was  given  to  a  committee,  appointed  by  June,  18()9, 
the  socieiy  to  manage  its  funds,  in  pursuance  of  the  baTley 
powers  conferred  by  section  16th  of  the  statute;  a  cir- 
cumstance, which  did  afftct  the  decision,  and  which 
does  not  render  it  the  less  applicable  to  the  point  in 
debate.  Indeed,  in  one  case,  the  superior  court  went 
much  farther,  and  determined,  that  even  the  deacons  of 
a  church  might  support  an  action  in  their  own  names, 


The  plaintiffs  traversed  that  part  of  the  pica,  which  related  to  de- 
iciencies  in  the  fund,  and  set  forth  the  vrjtc  of  tiic  society  accepting 
the  cliarter. 

To  this  there  was  a  demuiTer. 

The  first  and  principal  exception  was  to  the  declaration:  That  ii 
ought  to  have  been  brought  in  the  name  of  the  society,  and  not  in  the 
naro^  of  the  comnuttee.  And  I  Hoot,  440,  441.  was  cited,  and  niucii 
relied  on.  It  was  urged,  that  the  committee  of  donations  was  a  cnm- 
mittee  not  known  in  law;  that  they  lud  uu  bcnefieiu!  iiiti-rest;  ami  th;«t 
tbey  cuuld  not  maintain  an  action. 

It  was  also  insisted,  that  as  5,000  dollars  had  not  been  raiseil,  no  right 
of  recovery  existed  in  favo«ir  of  any  person  or  corpor;iiion  :  the  con- 
dition on  which   the  right  was  to   vest  not  having  been  complied  with- 

To  the  first  exception  it  was  replied,  that  the  cause  of  action  was 
founded  on  a  contract  between  the  |MU-ties;  tliat  the  testator  himself 
had  designated  the  persons  to  whom  he  would  par  the  amount  of  his 
note;  that  he  had  expressly  contracted  to  pay  to  tliem,  and  to  such 
persons  as  should  be  appointed  tn  succeed  them  in  their  office;  timt  he 
had  alto  agreed,  that  tlu:  «ocMr/^  should  appoint  a  committee  under  that 
denomination ;  that  as  the  contract  was  express,  no  action  could  lie 
maintained  in  the  name  of  the  society ;  and  I  Root,  53.  "i  Hoot,  ^8. 
S-mft,  18'i,  183.   Stalutet  of  Connecticut,  p.  3\7,  318.  were  cited. 

To  the  Sd  exoeption  it  was  replied,  that  the  testator  had  given  his 
own  ooostruclion  lo  the  cliarter.  It  was  nowhere  said,  that  if  5,000 
dolkurs  were  not  raised,  their  subscription  shouM  be  void ;  and  as  the 
subscriptions  had  all  been  made,  and  tlic  charter  accepted  by  the  sfKie- 
tyt  and  recorded,  long  before  the  note  was  given;  and  as  he  had  (uiid 
interest  on  the  note  scTcret  years,  it  should  not  now  be  perroitte*!  hira  tn 
Vol.  111.  3  N 
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June,  1809.    on  a  note  given  to  the  former  deacons,  and  their  suc- 
BaTley      cessors  in  office.    1  Boot,  53. 
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But  further:  if  this  action  be  not  sustainable  by  the 
plaintiffs,  it  may  be  asked  in  whose  favour  it  would  be 
sustained  ?  It  will  not  do  to  say,  that  it  should  have 
been  brought  in  the  name  of  the  committee,  to  whom 
the  obiigaiion  was  made;  for  the  18th  section  of  the 
statute  gives  to  successors  the  power  to  a/i/iear  and 
firosecute,  8cc.  "  in  their  own  names,"  "  upon  any  con- 
tract," "  as  fully  as  those  whom  they  succeed," 
"  might,  or  could  do,  if  they  had  not  been  removed.'* 
This  clause,  at  once,  recognises  a  disability  in  the  former 
comniittt  e,  to  appear  and  prosecute,  he.  and  declares  the 
power  of  their  successors.  It  will  hardly  be  pretended, 
that  the  action  could  have  been  maintained,  by  the  in- 
habitants of  the  society;  for  that  would  be  doing  vio- 
lence to  the  terms  of  the  obligation. 

It  is  objected,  however,  that  the  fund,  secured  by  this 
bond,  is  not  a  donation  for  the  support  of  the  ministry; 
and,  therefore,  that  the  bond  itself  does  not  come  within 
the  purview  of  the  statute.  This  argument  proceeds 
upon  an  unwarranted  assumption  in  point  of  fact.  The 
legacy  bequeathed  by  ^.  G.  Scott  was  noti  indeed,  ap- 
plicable to  the  support  of  the  ministry;  but  the  whole 
amount  of  this  bond,  by  the  condition  of  it,  is  applicable 

say  that  the  condition  on  which  he   was  to  become  liable  had  never 
been  performed. 

The  court  adjudged,  that  the  replication  of  the  plaintiffs  was  suSi* 
cient,  and  for  them  to  recover. 

Gould  and  Slosson,  for  the  plaintiETs. 

Bacon,  for  the  defendant. 

[Ex  relatione  amici.'\ 
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to  thatt  use,  and  no  other.     We  are  not  now  seeking  to    June,  1809. 
recover  the  legacy,  but  the  sura  due  on  the  bond.  Bailey 


2.  lu  the  second  place,  the  defendants  contend,  that 
the  consideration  of  this  bond  is  illegal.  They  insist, 
that  the  act  of  the  society,  which  is  the  consideration, 
Was  the  desertion  of  a  trust;  and  that  tins  act  was  pre- 
judicial to  those  for  whose  benefit  the  trust  was  crea- 
ted. Thus  the  bond  is  made  to  stand  on  the  fooling  of 
contracts  in  fraud  of  third  persons. 

To  this  objection  a  variety  of  answers  may  be  given. 

First,  it  is  denied,  that  any  trust  is  created  by  the  tertlis 
of  the  will.     The  testator  bequeaths  the  interest  of  his 
notes  and  money  first  to  his  wif«  for  her  life;  and  then,  at 
her  decease,  he  directs,  "  that  the  principal  shall  belonj? 
to    the  parish    of  JVev)  Stratford^  the   interest  of  which 
is  to  be  applied  for    the   purpose    of  maintaining  a  free 
school  in  the  Centre  District.**     There  are  no  words  apt 
to  create  a    trust,   let  the   bequest   have   been   made   to 
whom  it  may.     The  language  of  the  testator,  "  that  the 
principal  shall   belong,"    &c.  most  obviously   imports  a 
beneficial   interest.      It   is   true,  that   in    this   clause  he 
directs  the  use  ;  but  this  does  not  militate  with  the  con- 
struction contended  for.     It  is  said,   however,   that   the 
bequest  is  for  the  purpose  of  supporting  "  a  free  school 
in  the  Centre  Dtatrict;"  and  thus  that  it  is  made  in  trust 
for  the  inhabitants  of  that  particular  district.     The  an- 
swer is,  that  these  words  merely  fix,  or  locate  the  school 
in  the  place,   which,   probably,   in    the  judgment  of  the 
testator,  was  the   most  convenient  for  the  inhabitants  of 
the    society.     The     phrase    "  free    school"    is,   indeed, 
vague ;  but,  when  we  see  it  used  without  limitation,  it  is 
natural  to   conclude,  that   the  achool  was  intended  to  be 
free.,  at  least,  to   all  persons  concerned   in  the    bequest. 
There  is  not  a  single  expression    in    this  clause,  from 
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June,  1809.  which  it  can  be  collected,  that  the  inhabitants  of  the 
Bailey  Centre  District  were  selected  by  the  testator,  as  exclu- 
-    ^  sively  the  objects  of  his  bounty.^ 

Secondly,  whether  a  trust  were  created  or  not,  still  it 
does  not  appear  that  the  society  of  JVeiu  Stratford  was 
appointed  to  execute  that  trust.  This  fact,  being  the  sole 
foundation,  on  which  this  part  of  the  defence  rests,  ought 
to  have  been  distinctly  averred  in  the  plea.  Yet  it  is 
nowhere  averred,  that  the  legacy  in  question  was  given 
to  the  inhabitants  of  this  society,  in  trust,  or  otherwise. 
It  cannot  be  concluded,  therefore,  that  the  society  had 
any  interest  in  the  legacy,  or  that  any  trust  was  created, 
which  it  could  have  accepted,  or  executed.  Nor,  as  the 
plaintiffs  contend,  was  the  bequest,  in  fact,  made  to  that 
society.  By  the  terms  of  the  will,  the  sum  bequeathed  is 
given  "  to  the  parish  of  JSfetv  Stratford ;"  but,  it  should 
be  remembered,  that  this  is  not  the  corporate  name  of  the 
society,  and  that  a  corporation  cannot  acquire  a  name  by 
reputation. 

But  if  this  ambiguity  can  be  aided  by  construction,  or 
extrinsic  evidence,  so  as  to  give  the  will  effect,  that  con- 
struction ought  to  be  resorted  to,  which  involves  the 
fewest  difficulties.  The  intent  of  the  testator  most  pro- 
bably was  to  give  the  legacy  to  the  school  society  within 
the  limits  of  the  same  corporation,  to  support  a  free 
school,  for  the  benefit  of  all  the  inhabitants  to  be  located 
in  the  Centre  District.  This  interpretation  is  the  most 
liberal ;  it  best  comports  with  the  language  of  the  testa- 
tor; and  particularly,  it  saves  the  necessity  of  supposing 
a  trust,  which  the  terms  of  the  bequest  do,  by  no 
means,  create. 

Thirdly,  if  we  admit  that  S  trust  of  the  precise  nature 
claimed  by  the  defendants,  were  in  fact  created,  and  that 
the  society   of  J^cnv  Stratford    were   appointed   trustee; 
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still,  we  maintain,  it  would  have  been  incompetent  for  June,  1809. 
that  corporation  to  have  accepted  and  executed  it.  All  baTTbt 
corporations,  in  this  state,  are  created  by  statutes,  which 
uniformly  define  and  limit  their  powers:  But  we  have 
no  statute  which  gives  to  ecclesiastical  societies  the 
power  to  have  the  oversight  and  superintcndance  of 
schools,  or  tovnanage  their  funds.  Indeed,  we  have 
one,  which  seems  wholly  to  negate  the  existence  of 
such  powers;  for  it  provides,  that  such  societies  '*  shall 
have  no  power  to  act  on  the  subject  of  schooling."(a) 
But  aside  from  this  provision,  the  general  rules  of 
law  do  not  permit  the  execution  of  such  a  trust,  by  a 
corporation,  without  a  special  delegation  of  authority; 
Judge  Black  fit  one  says,  that  a  corporation  "  cannot  be 
an  executor,  or  administrator,  or  perform  any  personal 
duties."  (1  Bl.  Com.  504.  I  Lev.  227.)  Aggregate  cor- 
porations cannot  be  feoffees  in  trust  for  the  use  of  others; 
^iVent.  Off.  Ex.  17.  25)  nor  can  they  be  made  joint- 
tenants,  or  trustees.  {Jac.  Law  Diet.  Tomlinii'ii  edit, 
tit.  Corfi  oration  a.  2  Fonbl.  Eq.  143,  144.  and  cases 
there  cited.)  In  short,  such  corporations  cannot  inter- 
fere with  affairs  foreign  to  their  institution,  and  not  ne- 
cessary to  the  purposes  or  ends  of  it.  On  the  other 
hand,  it  is  the  appropriate  business  of  a  school  society 
to  execute  such  a  trust.  It  is  one  of  the  ends  and  pur- 
poses of  its  institution.  But  a  school  society,  though 
constituted  by  law,  within  the  limits  of  an  ecclesiastical 
society,  is  yet  a  distinct  corporauon.(A) 

Fourthly,  supposing  the  strongest  case  which  the 
defendants  can  claim;  that  the  society  of  J^ew  Stratford 
Wat  appointed  trustee,  and  that  it  was  fully  competent 
to  accept  and  execute  the  trust;  still  the  conclu&ion, 
attempted  to  be  drawn,  does   not   follow.     The  inquiry 

(a)  Stat.  Conn.  tit.  10.  c.  1.  s.  6. 

(6)  Stnt.  Conn,  tit-  10.  e.  1.  tit.  141.  e. ).     1  Jttot,  4SS.  4C^ 
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June,  1809.    *s,  whether  the  entire  contract  between  the  society  and 
g  the  heirs  of  A.  G.  Scott  be  void,  as  being  made  in  fraud 

of  third  persons  ?  Before  the  affirmative  of  this  ques- 
tion can  be  settled,  it  must  be  made  to  appear,  first,  that 
some  act  stipulated  for,  and  to  have  been  done  in  pursu- 
ance of  the  contract,  tended  to  prejudice  the  rights  of 
others;  and  secondly,  that  it  was  such  an  act  as  the  party 
undertaking  had  no  right  to  perform.  It  is  believed, 
that  in  every  case  in  the  books  under  this  head  of  un- 
lawful contracts,  these  plain  principles  are  recognised. 
In  the  cases  of  Willis  et  al.  v.  Baldivin,  (Doug.  450.)  and 
Jackson  v  Duchaire^  (3  Term  Rep,.  551.)  which  are  the 
only  authorities  cited  in  this  branch  of  the  argument 
for  the  defendants,  the  acts  stipulated  for,  and  on  the 
giound  of  which  the  contracts  were  holden  to  be  illegal, 
tended  directly  to  injure  third  persons.  These  cases, 
indeed,  could  not  have  been  cited  as  determinations  in 
point,  but  only  as  establishing  or  illustrating  the  general 
doctrine,  on  which  this  part  of  the  argument  for  the  de- 
fendants proceeds.  The  general  doctrine,  however,  is 
not  questioned;  the  only  controversy  is  respecting  its 
limitations. 

We  ask,  then,  was  there  any  act  to  be  done  by  th« 
society  of  J^ev)  Stratford,  which  that  corporation  had  not 
a  right  to  perform,  or  which  tended  to  injure  others  ? 
What  has  the  society  done,  or  obligated  itself  to  do  ? 
It  is  nowhere  averred,  that  any  act  has  been  performed, 
or  agreed  to  be  performed,  tuith  an  intent  to  defraud. 
Indeed,  for  aught  that  appears  from  any  direct  averment 
in  the  plea,  the  contradt  was  entered  into  with  the  most 
upright  intentions. 

What  then  is  the  ground  of  complaint  against  this 
contract  ? 

1 .  That  the  society  Contracted,  as  it  is  alleged,  to  pre* 
4 
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vent  the  fund  created  by    the  will   of  A.    G.  Scott  from  June,  I80a. 

being  applied  to  its  appointed  use.  But  it  does  not  i.ppear  BaTley 
from  the  record  that  any  such  stipulation  was  made. 


Lewis. 


2.  That  the  society,  as  a  part  of  the  contract,  agreed 
to  refuse,  and  did  in  fact  refuse,  the  trust,  in  consid^-ra- 
tion  of  a  sum  of  money ^  which  the  defendants  oblijjated 
themselves  to  pay.  But  if  the  act  of  declining  the 
trust  were  indifferent,  or  innocent  in  itself,  its  character 
is  not  altered  by  the  circumstance  that  the  society  was 
paid  for  it. 

3.  That  the  sum  secured  by  this  bond  is  to  be  applied 
to  support  the  preaching  of  the  gospel.  Yet,  if  this 
were  even  an  unlawful  use,  which  will  hardly  be  asserted, 
the  strength  of  the  obligation  would  remain  unimpaired. 

4.  That  the  society  took  upon  itself  to  refuse  or  desert 
the  trust,  appointed  by  the  will  of  Scott.  To  this  aver- 
ment, we  answer,  that  the  society  was  not  bound  by  the 
appointment  of  the  testator,  and,  of  course,  has  violated 
no  obligation,  by  refusing  the  trust.  The  case  is  not,  in 
this  respect,  distinguishable  from  that  of  an  executor, 
or  a  testamentary  guardian.  Who  will  say,  that  one 
appointed  to  such  a  trust  is  bound,  at  all  events,  to  ac- 
cept and  execute  it  ?  It  is  not  pretended,  that  the 
society  had  done  a  single  act,  prior  to  the  date  of  the 
bond,  from  which  an  acceptance  of  the  trust  could  be 
implied.  The  executor  had  caused  the  will  to  l)e  proved 
and  approved,  and  the  defendants,  who  were  heirs  of 
Scotty  had  taken  an  appeal.  Thus  the  matter  stood;  no 
trust  had  been  accepted;  no  funds  had  been  received; 
and,  as  yet,  it  was  even  doubtful  whether  the  will  would 
be  established. 

But  further,  the  refusal  of  the  society  did  not  tend, 
in  the  smallest  degree,  to  prejudice  the  rights  of  those 
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Jane,  1809.    for  whose  benefit  the  trust,  if  any,  was  created.     Those 
BaTley      rights  are  left  unimpaired.     Upon  a  proper  application, 


Lewis. 


chancery  will  supply  a  trustee;  and  thus  the  funds  pro- 
vided by  the  will  are  still  liable  to  be  called  out  of  the 
hands  of  the  representatives  of  Scotty  and  applied  to 
their  proper  use.     2  Fonbl.Eq.  146. 

The  plea  of  the  defendants,  therefore,  goes  merely  to 
show,  at  most,  that  the  bond  is  without  consideration; 
not  that  it  is  illegal.  But  it  is  an  ancient  and  well  esta- 
blished rule,  that  a  mere  want  of  consideration  cannot 
be  averred  against  a  bond. 

By  the  Court.  In  this  case,  two  questions  arise: 
First,  whether  this  action  can  be  supported  by  the  plain- 
tiffs, as  successors  in  office  to  the  obligees  in  the  bond  ? 
Secondly,  whether  the  bond  is  not  void,  as  tending  to 
defeat  the  obvious  intentions  of  the  devisor,  and  operating 
a  fraud  on  third  persons  ? 

1.  This  bond  being  given  to  certain  persons  by  name, 
the  action  might  well  have  been  brought  in  their  names, 
upon  principles  of  common  law,  although  they  are  de- 
scribed as  "  committee ;"  and  by  the  express  words  of 
the  statute,  the  same  powers  are  given  to  their  succes- 
sors to  sue  in  their  names,  as  the  predecessors  had.  The 
court  are,  therefore,  of  opinion,  that  the  action  is  well 
brought. 

2.  But  they  consider  the  attempt  to  divert  this  fund 
from  the  objects  of  the  devisor's  bounty  as  unwarranta- 
ble in  point  of  law^  and  a  fraud  upon  those  interested  in 
the  establishment  of  a  school  according  to  the  will;  and 
on  this  ground,  the  court  affirm  the  judgment  of  the  su- 
perior court. 

Judgment  affirmed. 


SUPREME  COURT  OF  ERRORS.  465 

June,  1809. 

Hezekiah  Huntington  against  David  Todd. 

WRIT  of  error.  After  judg- 

ment in>an  ac- 
tion    of     as- 

This  was  an  action  of  assumfisit  by  Huntington  against  sumpsit,    tlie 

_,  -  I  1  T  T-  •        •  r  jjromise    alle- 

Todd,  before    Thaddeua  Leavitt^   Esq.   justice  ot  peace,  gcd    may   be 

declaring,  that  in  October,  1799,  and  JVbf  e-wder,  1799,  the  J||"^i,*pp^'sg  Z 

plaintiff,  in  behalf  of  the  defendant^  and  for  his  use  and  t^ven  a   writ- 
ten promise. 
benefit^  delivered  two  writs  m  favour  of  the  defendant, 

against  Elijah    Granger,    to  Elihu  Kent,  a    constable,    to  i^^^*  y^,^^y^  '^J 

serve  and  return;  and  being  duly  served,   Kent  charged  pay  H>9  debt 

.  °        of  7'.  did  pay 

his  fees  to  the  plaintiff;  which  was  wholly  unknown   to  it,  is  a  goo<l 

the  plaintiff,  until  Mai/,  1806;  and  the  same  was  never  j^'"gupoj.(_   {^ 

settled   by  Todd    with    Kent,  nor  the  plaintiff,  nor  ever  promise  by  T 

'  .  10  repay  II. 

charged  upon  book  by  the  plaintiff  to  the  defendant,  nor 

ever  released   by  the  plaintiff;  and   the  plaintiff  was  by 

law  holden  to  pay  the  same  to  Knnt,  with  interest.     And 

on  the  30th   of  Maij,    1806,  the  same   was  demanded  by 

Kent,  and  then   paid  by    the  plaintiff,  to   the  amount  of 

7  dollars  and  15  cents.     And  on   the  20th   of  June  next, 

the  plaintiff  gave  notice  to   the  defendant  thereof,  who 

thus  became  liable  to  pay  the  same  to  the  plaintiff;  and 

being  so  liable,  assumed  and  firomised  to  fiay,  isfc. 

The  case  was  tried  upon  the  general  issue.  Judgment 
for  the  plaintiff.  The  defendant  appealed;  and  at  the 
county  court  pleaded  in  bar,  that  the  plaintiff,  as  his  t- 
tomcy,  instituted  the  suits,  and  delivered  the  writs  to 
the  officer;  and  that  on  the  29ih  of  October,  1803,  the 
jtiaintiff  rendered  his  account,  and  the  plaintiff  and  de- 
fendant  then  settled  all  book  accounts,  and  the  plaintiff 
gave  to  the  defendant  at  that  time  a  receipt,  in  which 
he  acknowledged  ll.at  "  all  book  accounts"  (between 
them)  "  were  acttled  andtatinfit." 
Vol.  III.  3  O 
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June,  1809.       To  this  plea  the  plaintiff  demurred. 

Hunting- 
ton The  county  court  adjudged  the  plea  sufficient;  and  a 

Todd.       "^^^^  '^^  error  being  brought,  their  judgment  was  affirm- 
ed in  the  superior  court. 

Dagffett,  for  the  plaintiff. 

1.  The  money  paid  by  the  plaintiff  to  Kent  was  not 
necessarily  a  book  debt  chiirge.  Money  paid  by  one 
for  another  may  be  a  proper  charge  on  book,  but  is  not 
necessarily  so,  and  cannot  now  be  presumed  to  have  been 
so.  The  plea,  therefore,  is  no  answer  to  the  plaintiff's 
claim. 

2.  This  charge  was  not  included  in  the  settlement 
made.  If  it  was  not  necessarily  a  charge  on  book,  it 
was  not  necessarily  included  in  the  settlement;  and  the 
defendant  must  show  that  it  was  included.  "  All  book 
accounts  were  settled;"  but  this  was  not  then  a  book  ac- 
count of  the  plaintiff.  The  right  of  an  attorney  to 
charge  the  plaintiff  with  the  service  of  a  writ  does  not 
arise  eo  inat^nti  he  delivers  a  writ  to  an  officer;  for  the 
officer  has  a  right  to  charge  the  service  either  to  the 
plaintiff  or  the  attomey  who  delivers  it.  Huntington,  there- 
fore, could  not  properly  charge  Todd  until  he  had  paid 
JTfn^orknew  that  Todd  had  not  paid  Kent,Q.x\d  XhnX.  Kent 
had  charged  him.  It  is  averred,  that  he  did  not  know  of 
this  charge  by  Kent  to  him  until  after  the  settlement  with 
Todd;  and  if  the  propriety  of  his  charge  depended 
upon  his  knowledge  of  Kmi's,  the  want  of  that  know- 
ledge may  with  propriety  be  alleged  in   his  declaration. 

Again:  as  Huntington  did  not  exhibit  this  charge,  in 
the  account  presented  at  the  time  of  the  settlement,  the 
release  applies  to  those  articles  only,  which  are  men- 
tioned in  the  account.     It  has  been  decided,  that  even  a 
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judgment  in  an  action  of  assumfisit  will  not  be  a  bar  to  June,  1809. 
a  claim,  which  might  have  been  given  in  evidence,  if  Hun ting- 
the  claim  was   not  actually  made.     Seddon  v.  Tutofi^  6  ^  ' 

Term  Refi.  60r.  Torn,. 

3.  But  the  promise  statedln  this  declaration  must  now 
be  taken  as  an  express  promise.  Atkins  v.  Hill^  Cow/i. 
284.    Alexandria  Ins.  Co.  v.  Young,   1  CroncA,  341. 

[Mr,  Daggett  was  informed  from  the  bench,  that  this 
point  had  been  too  often  settled,  to  need  support.^ 

It  is  said,  there  is  no  request  stated  on  the  part  of  the 
defendant;  but  it  is  alleged  to  have  been  done  /or  hi* 
use  and  benejit.  The  plaintiff,  therefore,  has  suffered 
an  injury,  for  the  benejit  of  the  defendant;  and  a  con- 
sideration may  arise  either  by  an  act  done  by  one  party 
for  the  benefit  of  the  other,  or  by  doing,  or  permitting 
somewhat  to  be  done,  to  the  prejudice  or  loss  of  one  of 
the  parties.  Poiv.  on  Cont.  342.  344.  The  considera- 
tion here  stated  would  have  been  a  good  one,  had  the 
claim  been  barred  by  the  statute  of  limitations;  for  an 
equitable,  as  well  as  legal  obligation,  is  a  sufficient  con- 
sideration for  a  promise.  Hawker  v.  Saundersy  Coivfi, 
290.  And  a  mistake  in  a  settlement  would  be  a  suffi- 
cient consideration  to  support  a  promise,  although  the 
fact  of  a  mistake  might  not  be  sufficient  to  imply  a 
promise. 

Bradley,  for  the  defendant. 

I.  There  is  no  consideration  for  the  promise.  The 
declaration  does  not  state  that  the  defendant  employed 
the  plaintiff  to  do  this  service,  or  that  he  knew  that  it 
was  done,  until  years  afterwards.  The  plaintiff  ha*, 
done  an  injury  for  which  an  action  would  lie  against 
him;  and  the  act  can,  therefore,  form  no  good  consider- 
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June,  1809.  ation  for  a  promise.     Were  it  a  benefit  to  the  plaintiff, 

Hunting-  ^^  roust  have  been  done  at  his  request,  or  no  action  would 

"^^^  lie.     And  a  subsequent  promise  will  not  aid  it,  because 

TopD.  the  consideration  is  fiast. 

It  may  be  said,  the  promise  may  have  been  in  ivri- 
iiTig;  but  if  this  is  to  supply  the  want  of  considera- 
tion) then  it  should  be  alleged  in  the  declaration  to 
have  been  in  writing.  The  plaintiff  must  not  only  show 
that  he  may  possibly  have  a  cause  of  action,  but  it  is 
indispensable  that  a  good  cause  of  action  be  particularly 
stated^ 

In  cases  under  the  statute  of  frauds,  the  plaintiff  al- 
%vays  states  a  sufficient  consideration,  and  the  defendant 
shows  that  it  is  not  in  writing.  Here,  it  is  neither  shown 
iiat  there  was  a  good  consideration,  nor  that  the  contract 
was  in  writing.  But  a  written  contract,  without  con- 
sideration, (unless  under  seal,)  will  not  support  an  action. 
Roberts  on  JFrauds,  8.  Jiann  v.  Hughesy  7  Term  Rep. 
350.  in  7iotis. 

2.  The  facts  in  the  plea  show,  that  the  plaintiff  has 
no  cause  of  action;  at  least,  cannot  maintain  this  action. 
The  plea  alleges,  that  the  defendant  employed  the  plaintiff 
as  an  attorney  to  draw  those  writs,  and  procure  them  to  be 
served;  when  done,  the  defendant  owed  him  for  it,  and 
owed  him  on  book,  because  they  were  proper  articles  of 
book  debt  charge.  When  then  the  defendant  settled  and 
satisfied  the  plaintiff's  book  account,  he  settled  these 
articles  of  book.  This  writing  is  a  release  of  the  ac- 
count, and  consequently  of  every  article  of  account. 
Brace  v.  Catlin,  1  Bay,  275.  The  statute  of  limitations 
of  book  accounts  may  be  pleaded  to  any  action  other 
than  book  debt,  brought  after  six  years,  which  are  pro- 
per subjects  of  book  debt  charge;  and  certainly  a  release 
of  the  whole  account  must  be  a  release  of  each  article 
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of  it.     It  is,   indeed,  stated  in    the   declaration,  that  at    Jane,  i«Q9. 
the  time  of  the  settlement,  the  plaintiff  did  not  know  of  Hu^uig- 
this  charge  by  Kent  to  him.     The  plaintiff  is  to  state  his         "^^^ 
cause   of  action,  but   not  anticipate   the  defence.     This      Topd.. 
is  an  averment  which  cannot  be  traversed;  it  is  an  aver- 
ment of  a   negative,  and  of  what  must  be  in  the  know- 
ledge of  ihe  plaintiff  only;  an  averment,  therefore,  which 
he  could  not  make. 

If  this  is  claimed  as  a  mistake  in  a  settlement,  the 
plaintiff  must  resort  to  a  special  action  on  the  case, 
and  cannot  maintain  this  action.  Hart  v.  Smith,  Kirby, 
127.    State  v.  Lawrence,   1  Root,  397. 

By  the  Court.  The  court  cannot  consider  the  pro- 
mise laid  in  the  declaration  as  dependent  on  implica- 
tion of  law,  but  it  may  be  considered  as  an  express,  or 
even  a  written  contract.  If  the  consideration  is  suffi- 
cient to  support  an  express  written  contract,  the  decla- 
ration i»  good.  The  plaintiff  alleges  the  payment  of 
money,  which  he  became  liable  to  pay  on  account  of 
the  defendant,  and  which  it  was  the  proper  debt  and  duty 
of  the  defendant  to  pay.  This  is  a  good  consideration 
for  an  express  promise. 

Judgment  reversed. 

|C7*  The  court  ordered  the  cause  to  be  remanded  to 
the  superior  court,  and  the  rule  of  damages  to  be  the 
costs  paid  in  the  tv)o  courts  below,  exclusive,  however, 
of  officers'  fees  upon  the  executions. 
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June,  1809. 

Jonah  Rutty  and  Asa  Rutty  against  Simon  Tyler, 

2d,  and  Lyman  Shaler. 
A  grant  of 
land  to  ji.  to 
continue  for  a        ■ii«/-n't«t/-^xt  r  ^  •   i 

yani  to  build      MOTION  for  a  new  trial. 

vessels   in,  bj 

A.     and     his  „  .  . 

heirs,  so  long      This  was  an  action  of  trespass,  m  which  both  parties 

see*^fii^  but ''if  claimed  title  under  the  same  deed  from  Joseph  Arnold.^ 

thejr  cease  to  ^j  ^  ^j  ^^^^^^  oi  Ahril^  1735;  by  which  the  grantor,  for  the 

use  It  for  this  .  ,  , 

purpose,  not  consideration  of  love  and  good  will,  conveyed  to  his 
them,  \ut  for  daughter  ./^wnc  7\//er,  and  her  husband,  Nathaniel  Tyler ^ 
^^^?    n)    ^B  ^  P^^c^  of  land,  containing  an  acre  and  three  roods,  and 

and  his  heirs,  then  proceeded  thus:  "  I,  the  said  Josefih  Arnold^  condi- 

gives    A.     no  ,  . 

more  than  an  tionally  give,  grant,  and  convey  unto  the  said  Nathaniel 

an^d^^the^  re-  ^?/^^^  "Car  half  an  acre  by  the  great  river  side,  where 
mainder  to  £^.  g^jjj  Tyler  built  the  brig  the  summer  last  past;  said 
yard  being  set  out  with  stakes  and  stones  at  each  cor- 
ner; which  said  small  piece  of  land  shall  continue  for  a 
yard  to  build  vessels  in,  by  said  Nathaniel  Tyler,  and 
his  heirs,  so  long  as  he,  or  any  of  them,  shall  see  good; 
but  if  said  Tyler,  or  his  heirs,  shall  cease  building  there- 
on, then  said  yard  shall  neither  by  him,  nor  any  of  them, 
be  sold,  but  shall  be  and  for  ever  remain  to  my  son  Si7non 
Arnold,  and  his  heirs  and  assigns :  This  last  piece,  with 
the  conditions,  to  have  and  to  hold  to  Anna  and  Nathaniel 
Tyler,  their  heirs  and  assigns  for  ever,  as  part  of  their 
portion."  The  plaintiffs  claimed  the  last-mentioned 
piece  of  land  under  Simon  Arnold;  the  defendants,  under 
Nathaniel  Tyler.  They  claimed,  that  the  deed  from 
Josefih  Arnold  vested  an  immediate  estate  in  fee-simple, 
or  fee-tail,  in  Nathaniel  Tyler ;  and  that,  in  either  case, 
the  contingencies  were  too  remote  and  uncertain,  and 
the  condition  was  void.  But  the  court  directed  the  jury, 
that  this  was  a  limitation  in  law;  and  that  the  defend- 
ants must  prove,  that  the  conditions  had  been  complied 

4 
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with,  and  that  they  had  not,  by  ceasing  to  build  vessels,  June,  I809. 

forfeited  iheir  estate.     The  defendants,  after  a   verdict  Rutt 

for  the  plaintiffs,  moved  for  a  new  trial,  for  this  supposed  tvler. 
misdirection  of  the  court. 

Hoamer  and  Clark,  in  support  of  the  motion,  con- 
tended, that  a  fee  vested  in  Mithaniel  Tyler  by  the  grant; 
and,  consequently,  that  Simon  jirnold  conXdi  take  nothing. 
Cro.  Eliz.  360.  379.  Poto.  on  Dev.  239.  Co.  Litt.  18. 
Edward  Seymor's  case,  10  Co.  95.  Shclly*3  case,  1 
Co.  88. 

Daggett,  contra,  argued,  that  a  life  estate  only  was 
given  to  Mithaniel  Tyler;  that  the  word  "  heirs"  does 
not  always  convey  a  fee,  but  is  sometimes  used  as  de- 
acrifuio  fiersotig. 

Bt  the  Court. 

The  deed  of  Joaefih  Arnold  conveyed  nothing  in 
the  lands  now  in  dispute  to  JSTathaniel  Tyler,  but  an 
estate  for  life;  and  this,  on  condition  that  the  grantee, 
and  his  heirs,  should  use  the  land  for  a  ship-yard.  The 
word  "  heirs,"  as  used  in  that  part  of  the  deed,  is  only 
descriptive  of  the  person  for  whose  use  the  estate  is  con- 
veyed, and  cannot  enlarge  the  estate.  The  remainder, 
therefore,  in  fee,  to  Simon  Arnold,  was  well  created;  and 
the  rights  of  the  plaintiffs,  who  claim  under  Simony  were 
correctly  stated  in  the  charge  to  the  jury. 

New  trial  not  to  be  grantedi 
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June,  1809. 

EzEKiEL  Woodford  against  Micah  Webster. 
If  a  plaintiff     WRIT  of  error. 

suen  or  pleads 
by     conserva- 

recopd"  is  ^in       Webtter  brought  an  action  of  ejectment  against  Wood- 

us'ial      iovra,  j-Q-^d .  ^„(j  ^j^g  form  of  the  writ   was    "  to    answer   unto 

and  judgment 

in  his  favour,  Micah   Webster,  ivho  sues  by   Da-vid  Grants  his  conserva- 

gotxi;        and  ^o^*"     The  defendant  pleaded  the  general  issue,  and  put 

those     words  himself  on  the  country.     "  And  the  plaintiff  likewise,  by 
will  be  rejt  ct-  '  "^  _  ^ 

ed  as  suplus-  David  Grant,  his  conserva'or."     The  verdict  was  for  the 

^^'  plaintiff;  and  the  record  of  the  judgment  was  in  common 

form,  that  ihefilaintiff  recover  seisin,  8cc. 

Woodford  now  claims,  that  the  writ,  pleadings  and 
judgment  are  in  the  name  of  David  Grants  and  that  it 
does  not  appear  that  Webster  was  in  court. 

Daggett  and  Dwight,  for  the  plaintiff  in  error. 

By  this  record  it  appears,  that  the  suit  has  been  pro- 
secuted by  a  man  not  an  officer  of  the  court,  claiming  no 
authority  to  prosecute  but  as  conservator  of  Webster, 
Our  tatutes  authorizes  the  county  court  to  appoint  and 
empower  some  meet  person  a  conservator  to  take  care 
of  and  oversee  idiots,  distracted  and  impotent  persons, 
and  their  estate  for  their  support.(a)  David  Grant  must 
derive  his  power  as  conservator  from  this  statute.  But 
this  statute  gives  no  authority  to  the  conservator  to  sue; 
in  this  respect,  it  leaves  the  object  of  it  with  his  common 
law  rights.  And  upon  the  principles  of  the  common 
law,  an  idiot  cannot  sue,  or  defend,  or  appear  by  guardian, 
prochein  amy,  or  attorney,  but  must  always  appear  in 
proper  person.     Fitz.  J\r.  B.  27.    Co.  Litt.  135.    15    Vin. 

(o)  Stat.  Conn,  tit.  88.  c  1.  s.  4 
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Jlbr,   134.     A  conservator  in  this  state  has   the   same    June,  iS09. 
powers   that  the    committee    appointed  in    England  to  woodtorb 
superintend  the  estate  of  a  lunatic  have  imder  the  sta-  ^• 

•  WEB8TKK'. 

tute  of  17  Edit).  II.  3  Bac.  Mr.  367.  Yet  a  suit  cannot 
be  maintained  in  the  name  of  such  committee,  but  must 
be  brought  in  the  name  of  the  lunatic.  Cook  v.  Danton^ 
1  Brownl.  197.  S.  C.  Hob.  215.  Darcie'a  case,  Polih.  141. 
JDrury  v.  Fitch,  Hut.  16.  Highmore,  118.  123.  11  Ves.  jun. 
397.  The  case  of  Snow  v.  Antrim,  Kirby,  174.  if  it 
proves  any  thing,  proves  that  a  conservator  cannot  sue; 
for  if  he  were  a  party,  the  notice  given  in  that  case 
would  not  have  been  sufficient.  In  Ruth  Butler*s  case, 
1  Root,  426.  nothing  was  determined,  except  that  the 
selectmen  could  not  appoint  an  overseer  to  an  insane 
person.  And  whatever  may  be  the  practice  in  chancery, 
it  cannot  regulate  the  /irocesa  at  law. 

It  is  said,  that  the  record  shows,  that  the  parties  ap- 
peared. But  the  pleadings  are  part  of  the  record  ;  the 
manner  in  which  they  appeared  is,  therefore,  before  the 
court;  and  if  it  is  an  appearance  not  known  to  our  law, 
the  court  must  consider  it  as  no  afifiearance.  And  when 
there  is  a  defect  in  instituting  a  suit,  or  no  appearance 
by  the  party  in  whose  favour  judgment  is  rendered,  it 
must,  at  any  time,  be  set  aside. 

It  is  also  said,  that  in  certain  cases,  an  idiot  may  ap' 
pear  by  guardian,  or  attorney ;  and  that  by  our  practice, 
there  is  no  inquiry  as  to  the  authority  of  a  person  sign- 
ing a  plea.  It  is  a  sufficient  answer  to  the  first  of  these 
remarks,  that  in  this  case,  the  party  neither  appeared 
by  guardian,  nor  attorney;  and  as  to  the  latter,  it  ap- 
plies only  to  pleas  signed  by  an  officer  of  the  court, 
which  David  Grant  does  not  claim  to  be. 

Again,  it  is  said,  that  the  words  which  show  he  did 
not  sue  in  firofiria  firrnnnd  may  be  rejected  as  surplusage. 
Vol..  lir  ^  r* 


Webster 
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June,  1809.    But  if  by  these    words  the  relation  of  the  parties  to  the 
,„  case  is  chanared,  they  cannot  be  treated  as  mere  surplus- 

age.  In  consequence  of  them,  David  Grant  could  not 
be  a  witness  in  the  cause;  but  his  declarations  might  be 
given  in  evidence  against  the  claim  of  the  plaintiff,  <ind 
he  himself  become  liable  to  both.  James  v.  Hatjieldy 
1  Stra.  548.  Turner  v.  Turner^  2  Stra.  708.  Hofikina  v. 
jVeale^  2  Stra.  1026. 

jB.  Perkins^  for  the  defendant  in  error. 

It  docs  not  appear,  upon  this  declaration,  that  Micah 
Webster  was  an  idiot,  or  lunatic;  nor  can  it  be  neces- 
sarily inferred  from  any  thing  stated.  His  suing, 
therefore,  by  conservator,  may  be  rejected  as  surplus- 
age; especially  as  the  record  of  the  judgment  is  in  the 
usual  form,  that  the  parties  appeared. 

But  if  the  fact  of  his  incapacity  did  appear  upon  the 
declaration,  he  ought  to  appear  by  conservator.  The 
statute  impliedly  gives  them  this  power.  It  imposes 
the  duties  of  guardians,  and  means  to  give  the  powers. 
Indeed,  the  meaning  of  the  terms  guardian  and  conser- 
vator are  nearly  the  same;  one  is  of  Saxony  the  other  of 
I^atin  origin.  Conservators,  like  guardians,  are  appoint- 
ed to  take  care  of  and  oversee  idiots.  Etc.  and  their  estates 
for  their  support.  To  manage  the  estate,  they  must 
have  the  power  of  suing  and  defending;  and  the  dictioa 
of  the  statute  is  comprehensive,  and  the  decisions  recog- 
nise this  power.  In  Snow  v.  Antrim^  Kir  by  ^  174.  the  de- 
fendant being  a  lunatic,  the  court  directed  a  continuance 
to  cite  in  the  conservator.  And  in  Ruth  Butler's  case,  her 
petition  was  dismissed  because  brought  by  an  overseer, 
when  she  should  have  had  a  conservator.  1  Root,  426. 
And  in  chancery,  idiots  sue  by  their  committee;  1  Harris 
son,  763.  and  aged  persons  defend  by  guardian.  Hinde, 
4.  146.  And  ftt  law,  the  rule   that  idiots  must  appear  in 
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their  own  persons,  does  not  extend  to  all  who  may  have  June,  1809. 
conservators;  for  he  who  is  not  an  idiot  c  nativirate,  but  Woodford 
becomes  non  com/ios  mtnds,   shall  appear  by  guardian  if         ^'- 

VV  £BSXSK«* 

within  age,  and  by  attorney  if  of  full  age.  Beverly's  case, 
4  Co.  124.  And  by  our  practice,  lunatics  may  appear  by 
attorney.    1  Swift's  Syst.  358. 

There  is  a  difference  in  the  form  of  declaring  in  Eri' 
glandy  and  in  this  state.  There,  j1.  B  sues,  or  pleads, 
by  his  attorney  C.  D.  Here,  the  parties  plead  by  per- 
sons not  stated  to  be  their  attorneys.  The  authority  is 
not  stated  ;  but  the  expression  implies  an  authority;  and 
a  person  may  have  this  authority,  although  he  calls  him- 
self conservator. 

But,  if  there  was  not  an  appearance  strictly  regular, 
the  defendant  could  take  advantage,  of  it  by  plea  in 
abatement  only;  and  cannot  assign  that  for  error  which 
he  could  have  taken  advantage  of  by  plea  in  abatement. 
Thus,  if  ^feme  covert  brings  an  action  in  her  own  name 
by  attorney,  and  the  defendant  pleads  in  bar,  he  shall 
never  assign  the  coverture  for  error.  Carth.  124.  2 
Bac.  Abr.  tit.  Error.  And  if  judgment  be  rendered 
against  a  person  under  an  incapacity,  as  an  infant,  who 
did  not  appear  in  a  proper  manner  as  by  guardian,  he 
may  take  advantage  of  this  on  error;  but  if  the  judg- 
ment is  in  his  favour,  the  adverse  fiarty  cannot  procure 
a  reversal  upon  writ  of  error  for  such  cause. 

By  the  Court.  Nothing  appears  from  this  recordj 
that  Micah  Webster^  the  plaintiff  below,  was  under  any 
disability  whatever:  his  appearance  is  recorded  in  the 
usual  form.  His  stating  in  the  writ,  therefore,  that  he 
sues  by  a  conservator,  may  be  rejected  as  surplusage. 

Judgment  affirmed. 
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June,  1809. 

David  Bostwick,  jun.  against  William  Leach. 
A  contract      MOTION  for  a  new  trial. 

ibr  the  sale 
of  tilings  an- 
nexed to  the       This  was  an  action  of  assumfisit. 

freehold,  but 
which  are  ca- 

rau<Hi°  with-  '^^^  declaration  stated,  that  the  plaintiff  was  the 
out  violence,  owner   of  a  grist- mill;  and  the  defendant,  havine:  it  in 

and     by     the  .     °  _  ,  , 

terms  of  the  coiitemplation  to  build  one  within  a  short  distance,  and 

contract     are  ...      .  .  .  .   ,      -       .  ,, 

to  be  separa-  DCing  desirous  ot  procuring  materials  tor  it,  as  well  as 
within"  the  °^  Securing  to  it,  when  built,  the  custom  of  such  persons 
statute  of  as  usually  went  for  grinding  to  the  plaintiff's  mill,  pro- 
perjuries,  posed  to  the  plaintiff  that  he  should  stop  his  mill  on 
T..„    -  the  first   day   of  Jantiary  then  next,  and  the  defendant 

jN  or  IS    an  a-  '  ^  ' 

greement  not  would   purchase    the   mill-Stones,    running  geers,  bolt, 

to  exercise   a 

right  regard-  tackling,  tools  and  Utensils,  which  belonged  to  and  were 
hofd.asto'use  ^'eniovable  from  the  mill,  and  would  pay  the  plaintiff 
a  mill,  or  to  for  the  same  the  sum  of  four  hundred  dollars.     To  this 

carrv     on     a 

trade  in  a  par-  proposition   the   plaintiff  acceded,    and   had  performed 

wtthin    *  the  ^very  thing  to  be  done  on  his  part. 

statute. 

The    statute      The  defendant  pleaded  the  general  issue. 

contemplates 
a   truii^er  of 

lands,  or  some      Qn  the  trial,  the  plaintiff  offered  to  prove  his  case  by 

interest    in  ,  ,      ,  . 

them.  parol  evidence.     It  was  agreed,  that  the  plaintiff's  mill 

was  what  is  commonly  called  a  gig  mill,  standing  on  a 
small  stream  of  water;  that  the  mill-stones  were  laid  in 
the  mill  for  the  purpose  of  grinding  in  tiie  same  manner 
as  mill-stones  are  usually  placed  in  such  mills  for  that 
purpose,  viz.  by  the  bed  stones  being  laid  upon  the  floor 
timber  of  the  mill;  that  the  running  geers  consisted  of 
a  horizontal  water-wheel,  the  shaft  of  which  was  upright, 
which  passed  through  the  lower  mill-stone  for  the  pur- 
pose of  turning  the  upper  mill-stone;  that  the  lower  part 
of  the  shaft  rested  and  turned  on  a  pivot  at  the  bottom; 
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and  that  the  wheel  was  turned  by  the  water  being  re-    June,  I809. 


ceived  in  the  usual  manner  of  mill  wheels  of  that  de- 
scription. It  was  also  agreed,  that  the  mill-stones,  run- 
ning geers,  &c.  were,  at  the  time  of  the  contract,  in 
actual  use  for  the  purpose  of  grinding,  and  have  never 
since  been  removed,  but  might  be  removed  without 
doing  violence  to  the  mill-house,  and  without  even  so 
much  as  the  drawing  of  a  nail.  It  was  further  admitted 
that  the  plaintiff  stopped  his  mill  on  the  first  day  of 
January^  according  to  his  agreement,  and  the  next  day 
gave  notice  thereof  to  the  defendant. 

The  defendant  objected  to  the  admission  of  the  evi- 
dence offered,  on  the  ground  that  the  contract  set  forth 
in  the  declaration,  and  offered  to  be  proved,  was  a  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  some  interest  in  or  concerning  them;  and  not  being 
in  writing,  was,  therefore,  within  the  statute  of  frauds 
and  perjuries.  But  the  court  overruled  the  objection, 
and  admitted  the  evidence. 

A  verdict  being  found  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial. 

JV.  Smith  and  Hatch,  in  support  of  the  motion. 

The  general  question  in  this  case  is,  whether  the 
contract  set  forth  in  the  plaintiff's  declaration  can  be 
proved  by  parol  ?  Wc  object,  that  it  is  such  a  one  as 
is  required,  by  the  statute  of  frauds  and  perjuries,  to  be 
in  writing.  The  clause  of  the  statute  relied  on  is  that 
which  relates  to  the  "  sale  of  lands  "  is'c. 

1.  The  first  inquiry  is,  whether  any  of  the  several 
articles  of  property,  at  the  date  of  the  agreement,  were 
of  such  a  nature  as  to  be  comprehended  by  the  words 
of  the  statute  ?     On  this  point  it  is  hardly   possible   to 


BOSTWICK 
V. 

Lbach; 


Leach. 
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Jane,  1809.  conceive  that  a  doubt  should  have  been  entertained.  As 
BosTwicK  *°  ^  P^*^*-  °^  them,  they  were  annexed  to  the  freehold, 
and  would  pass  by  a  deed  conveying  the  land.  2  Bl. 
Com.  17,  18.  They  would  descend  to  the  heir,  and  not 
to  the  personal  representative,  and  might  be  set  off  to  a 
widow  as  dower.  Co.  Litt.  32.  a.  2  Bl.  Com.  139.  They 
are  the  subject  matter  of  waste.  In  the  case  of  The 
City  of  London  v.  Greyme^  Cro.  Jac,  182.  it  was  de- 
termined, that  it  is  waste  to  convert  a  corn-mill  into  a 
fulling-mill,  although  the  conversion  be  for  the  lessor's  ad- 
vantage. At  the  date  of  the  agreement,  they  would 
not  have  passed  by  a  will,  unless  it  had  been  duly  exe- 
cuted to  pass  lands;  nor  could  they  have  been  the  sub- 
ject matter  of  felony;  or  have  been  taken  and  sold,  on 
execution,  as  personal  property.  Indeed,  a  case  can 
hardly  be  imagined,  in  which  things  of  this  kind,  an- 
nexed to  the  freehold,  are  not  treated,  and  considered 
as  a  part  of  the  land.  It  is  a  correct  rule,  that  where 
legal  phrases  occur  in  a  statute,  they  are  to  be  consider- 
ed according  to  their  acceptation  at  common  law.  If 
this  rule  be  received,  and  applied  in  the  construction  of 
the  statute  of  frauds  and  perjuries,  it  must  terminate 
this  part  of  our  inquiries. 

But  we  shall  be  told,  that  the  mill-stones,  bolt,  and 
running  geers,  though  annexed  to  the  freehold,  might 
have  been  dissevered  from  it;  and  thus  converted  into 
personal  chattels;  that  they  were  sold  with  a  view  to  a 
severance,  and,  therefore,  that  the  sale  is  not  within  the 
statute.     These  positions  require  examination. 

A  contract  derives  its  obligation  from  the  assent  of 
the  parties  legally  expressed  or  evidenced;  and,  of  course, 
mus>t  be  obligatory,  if  at  all,  at  the  time  it  is  made.  It 
would  seem,  therefore,  as  if  it  must  have  respect  to  the 
nature  and  condition  of  the  property  which  is  the  subject 
matter  of  it  at  that  time;  and  that,  if  not  binding  then, 
X 


SUPREME  COURT  OF  ERRORS.  479 

it  can  never  become  so  by  reason  of  any  change  in  the   June,  1809. 
property.  BosT^ick 

V. 

Leach. 
The  only  case,  which  can  be  found,  to  support  a  con- 
trary doctrine  is  that    of  an  anonymous    case    in   1  Ld. 
Raym.  182.  in  which  it  is  said  to  have  been  ruled,  that  a 
sale  of  standing  timber  is  not  within  the  statute.     This, 
however,  was  merely    the    decision   of  a   single  judge 
(TVfdj/,  Ch.  J.)   at  nid  firiusi    and  is  very    loosely   re- 
ported.    It  would  therefore  hardly  be  entitled  to   much 
respect,  as  an  authority,  even  if  it  stood  uncontradicted. 
But  it  has  been  directly  overruled.     The  case   of  Crosbij 
v.   fVadswort/i,    6  Eastj   602.   where   the    same  question 
came  to  be  very  fully  considered,  was  solemnly  decided 
the  other  way.     This  determination  is  justly  treated  by 
several    late    writers,  as   settling    the    point   in    debate. 
I  Comyn  on  Conl.  76,    77.    Ptake's  Ev.   214,    Even    Ro' 
berls,  who   in    the    body    of  his  treatise  on   the    Engliah 
statute    intimated    an    opinion    in    favour  of  the  rule  as 
laid  down  by   Chief  Justice   Treby^   has,  since  the  deci- 
sion   in    Crosby   v.    Wadsivorth^    retracted    that   opinion, 
and  acknowledged   that  it   was   ventured,    at  first,  on  a 
slender  foundation.   [/?o6.  Stat.  Frauds^  p   15.  of  .4dver- 
(iaemrnt;  contra,  p.  126.]     The  only  difference  between 
these   two  cases  is,  that  in  the  former  the  contract  was 
for  the  sale  of  standing  timber;  in  the  latter,  of  stand- 
ing grass.     The  question  in  each  was  the  same,  and  the 
same  as   that  in  the   principal  case:  for   it  is  agreed  to 
make  no   difference,  if   the    chattel    be  annexed  to  the 
freehold*  whether  it  be  the  growth  of  the  soil,  as  grass 
and  timber  trees-  or  the  product  of  skill  and  labour,  as  a 
corn-mill  and  a  mansion-house.     As  the   law,  upon  this 
point,  has  been  so  recently,  and    so  authoritatively    set- 
tled in  Great  liritain,  it   should    not    be    expected  that 
this  court  will  be  misled  by  the  exploded  error  of  Chief 
Justice  lW6y» 
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June,  1809.       It  may   be   added,  that  if  any  of  the  several  articles, 
BosTwicK  which  were  the  subject  matters   of  this  agreement,   are 
,    *  comprehended   by  the   words  of  the  statute;  the  agree- 

ment  should  have  been  in  writing.  For  it  is  well  settled) 
that  if  part  of  an  entire  contract  be  within  the  statute, 
it  cannot  be  proved  by  paiol.  The  case  of  Chater  v. 
Beckett  is  conclusive  on  this  point.  [7  Term  Rep,.  201. 
Sugden  64.    Roberta  on  Frauds^  p.  111.]] 

It  may  be  claimed,  in  the  next  place,  that  this  agree- 
ment is  excepted  from  the  operation  of  the  statute,  by 
reason  of  a  part  execution.  On  this  point,  it  is  under- 
stood, that  the  opinion  of  the  judges  at  the  circuit  prin- 
cipally turned. 

[Smith,  J.  That  circumstance  is  perfectly  immaterial 
here.  Decisions  upon  questions  of  evidence,  at  the  cir- 
cuits, are  necessarily  made  with  so  much  haste,  and  so 
little  consideration,  that  they  can  hardly  be  viewed  as 
authorities  in  any  case.J 

It  is  not  mentioned  here,  with  a  view  to  repel  the  au- 
thority of  the  decision ;  but  simply  to  explain  the  reason 
why  this  point  is  dwelt  on  by  us. 

This  general  principle  has  been  settled  and  applied  in 
cases  of  this  nature,  that  statutes,  made  to  prevent  fraud, 
should  not  be  so  construed  as  to  encourage  and  protect 
it.  But  this  is  the  only  ground  on  which  parol  agree- 
ments performed,  or  in  part  performed,  have  been 
holden  to  be  saved  from  the  operation  of  the  statute. 
A  writer  of  much  respectability  does,  indeed,  seem  to 
recognise  other  exceptions.  He  seems  to  suppose,  that 
those  cases  are  excepted,  where  the  part  peif.)rmance  is 
such  as  to  furnish  evidence  of  the  agreement;  and  this 
on  the  broad  principle,  that  such  perf-vmance  removes 
the  danger  of  perjury.     But  this  doctrhie  is  exploded 


V. 

Lkach. 
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by  the  whole  current  of  opinions  and  authorities  of  a  June,  1809. 
later  date.  Per  Lord  Alvanley^  in  Foster  v.  Hale^  3  Bos  i  wick 
Ves.  jun.  713.;  ficr  Master  of  the  Rolii^  in  Buckmaster 
V.  Harrufi-,  7  ^fs.  jun.  341.  Rob.  on  Stat,  of  Frauds.,  p.  134. 
138.  And  even  the  cases  which  this  writer  puis  by 
way  of  illustration,  do,  by  no  means,  authorize  his  con- 
clusion. Pqiv.  on  Com.  292,  293.  309. 

From  this  principle,  thus  limited,  it  results,  that 
eouns  will  interfere  to  enforce  a  parol  agreement,  on 
the  ground  of  part  execution,  in  those  cases  only  where 
some  act  is  done  in  pursuance  of  such  agreement, 
which  is  advantageous  to  the  party  claiming  to  rescind, 
or  disadvantageous  to  the  party  performing.  But  it  is 
to  be  noted,  that  in  each  case  the  act  must  be  performed 
with  the  assent,  express  or  implied,  of  the  party,  against 
whom  a  remedy  is  sought ;  otherwise,  no  fraud  can  be 
imputed  to  him,  except  such  a  fraud  as  every  man  may 
be  supposed  to  practise,  who  denies  his  contract.  But 
it  is  only  the  fraud,  which  seeks,  by  indirect  means, 
to  obtain  the  benefits  of  a  ptx)mise,  and  yet  denies  its 
obligation,  which  the  doctrine  of  part  performance  re- 
spects. If  extended  farther  than  this,  the  doctrine 
would,  in  effect,  be  equivalent  to  a  repeal  of  the  statute. 

These  distinctions,  it  is  believed,  are  clearly  traced) 
and  well  established,  in  the  books. 

Thus  it  is  holden,  that  the  payment  of  money  is  a 
sufficient  part  performance;  but  not  if  it  be  paid  as 
earnest.  It  must  be  a  part  of  the  purchase-money;  and, 
as  Lord  Loughborough  once  held,  a  material  part. 
Main  v.  Mtlhum^  4  Vet.  jun.  It  should  be  added,  that 
this  rule  itself  has  recently  been  denied  by  Lord  Redef 
dale.     Clinan  v.  Cooke^   I   Sch.  iJf  Lrf  22. 

So,  a  delivery  and  receiving  of  possession  under  « 
Vol.  III.  3  Q 
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June,  1809.  parol  agreement,  is  in  many  cases  a  sufiicient  part  exe- 
B  sTwicK  cution;  but  the  bare  act  of  holding  over  by  the  tenant 
has  not,  it  seems,  been  so  considered  ;  [3  Fes.  jun.  378. 
Jier  Lord  Chancellor,  in  Wills  v.  Stradlingi]  nor  has 
continuance  in  possession  by  lessee,  in  case  of  an  agree- 
ment, by  parol,  to  take  a  lease  for  a  terra  of  years  cer- 
tain.    [1  Pow.  on  Cont.  309.] 

It  is  said,  too,  that  acts  merely  preparatory  or  ancilla- 
ry to  a  contract,  are  not  a  part  performance  within 
the  rule.     Roberts,  139,  140. 

Acts  of  ownership  exercised,  improvements  made, 
and  expenses  incurred,  under  an  encouragement  express 
or  implied,  are  holden  sufficient  to  take  an  agreement 
out  of  the  statute ;  but  not,  it  would  seem,  if  these  acts 
are  done  merely  upon  the  faith  of  the  agreement,  and  not 
in  pursuance  of  any  stipulation  in  it.     Roberts,  134)  135. 

These  rules,  with  their  qualifications,  go  to  show  the 
extent  of  the  doctrine  in  view;  and  warrant  the  inference, 
that  wherever  the  acts  relied  on  as  a  part  execution  are 
done  upon  the  bare  faith  of  a  parol  agreement,  the  case 
comes  within  the  statute. 

In  fui'ther  illustration  of  this  point,  it  may  be  remark- 
ed, that  in  all  cases  of  such  agreements,  there  may  be  a 
countermand  and  refusal,  on  either  part,  and  perform- 
ance afterwards,  on  the  other,  does  not  avail.  1  Cemyn 
on  Cont.  78,  79.  This  point  was  expressly  determined 
in  the  case  of  Crosby  v.  Wadsworth. 

The  case  of  Lamas  v.  Bayly,  2  Vern.  627.  goes  the 
full  length  of  establishing  the  proposition  for  which  we 
contend.  There  the  performance  was  without  the  as- 
sent of  the  party  claiming  to  rescind ;  and  the  case  was 
adjudged  to  be  within  the   statute.    It  had  this  other 
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feature,  in  which  it  strongly  resembles  the  case  at  bar,    june,  I809. 
that  the  performance  relied  on  was  a  mere  act  of  for-   „ 

*^  _  _  BOSTWICK 

bearance.  This  case  is  recognised  as  sound  law,  by  a 
late  writer,  of  considerable  reputation,  who  asserts  it  as  a 
general  rule,  that  "  merely  abstaining  from  doing  an 
act"  is  nota  sufficient  part  execution.  A'ewtand  on  Cont. 
195,  196. 

In  the  principal  case,  the  facts  connected  with  the 
ix)int  in  debate  are  these  :  The  agreement  was  to  have 
been  performed  on  the  first  day  of  January  next  after 
it  was  entered  into.  On  that  day,  as  the  plaintiff  avers, 
he  stopped  his  mill;  and,  on  the  next  day,  gave  notice 
to  the  defendant,  who  thereupon  refused  performance. 
According  to  a  familiar  rule  of  construction,  this  aver- 
ment would  be  fully  satisfied,  if  we  should  admit,  that 
a  mere  point  of  time  intervened  between  the  cessation 
to  use  by  the  plaintiff,  and  the  refusal  by  the  defendant. 
Besides,  it  does  not  appear,  that  the  forbearance  to  use,  for 
any  space  of  time,  was  a  thing  known,  or  assented  to,  by 
the  defendant;  but  it  does  appear,  that  at  the  earliest 
period  at  which  ihc  law  required  his  dissent  to  be  ex- 
pressed, he  refused  to  ratify  the  contract.  Prior  to  the 
notice  and  refusal,  every  act  of  performance  luust  have 
been  done  on  the  faith  of  the  agreement;  after  that,  they 
must  have  been  done  not  only  without  the  defendant's 
assent,  but  with  full  notice  of  his  dissent  to  their  being 
done.  A  performance,  under  such  circumstances,  surely 
cannot  be  availing. 

jiUen  was  to  have  argued  against  the  motion  ;  but, 
owing  to  a  sudden  indisposition,  was  not  in  court  when 
the  cause  came  on. 

Bacon  submitted  a  few  remarks  in  support  of  tlicsc 
propositions : 

1.  That  tliis  action  was  founded  upon  a  promise  of  the 
defendant  to  pay  400  dollars,  made  upon  a  sufficient  and 
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June,  1809.    Unexceptionable   consideration,  viz.  the  plaintiff's  stop- 

xi'  pins  his  mill.     If.  this  had  been  the  only  considt  ratien. 

BosiwrcK     r     Ja  /  "»*» 

there  could  not  have  been  a  doubt  in  the  case.  Is  the- 
party  less  to  be  made  liable  on  the  same  promise,  be- 
cause he  was,  in  point  of  fact,  compensated  by  other 
advantages,  which  the  law  will  not  take  notice  of. 

2.  That  the  articles,  which  the  defendant  contracted  for, 
were  not  so  annexed  to  the  freehold,  but  that  they  might 
be  sold  separately  as  personal  property.  They  were,  in- 
deed, contemplated  by  the  parties  as  severed  at  the  time 
of  the  contract.  1  Ld.  Rai/m.  182.  Bull.  JV.  P.  282. 
Poulter  v.  Killingbecky   I  Bos.  isf  Pull.  398. 

By  THE  Court.  The  contract  was  not  embraced  by 
the  statute  of  frauds  and  perjuries.  When  there  is  a 
sale  of  property,  which  would  pass  by  a  deed  of  land,  as 
such,  without  any  other  description,  if  it  can  be  separated 
from  the  freehold,  and  by  the  contract  is  to  be  separated, 
such  contract  is  not  within  the  statute.  Such  are  the 
contracts  for  the  purchase  of  gravel,  stones,  timber  trees, 
and  the  boards  and  brick  uf  houses  to  be  pulled  down 
and  carried  away. 

The  agreement  not  to  use  his  mill,  after  a  certain  day, 
is  not  within  the  statute  of  frauds  and  perjuries;  for  this 
statute  contemplates  only  a  transfer  ot  lands,  or  some 
interest  in  them.  In  this  case,  there  was  no  trans- 
fer of  any  right,  but  only  an  agreement  not  to  exercise 
a  right.  He  parts  with  no  interest  to  any  person.  There 
is  no  conveyance  of  the  stream,  or  indeed  of  any  interest 
whatever.  Thus,  it  differs  nothing  in  principle  from  the 
case  where  a  man  has  carried  on  a  trade  in  his  house,  or 
shop,  and  agrees,  for  a  valuable  consideration,  not  to 
carry  on  his  business  at  that  particular  stand  :  and  yet 
such  contract  has  never  been  held  to  be  within  the  statute. 

New  trial  not  to  be  granted. 


A  SUPPLEMENT, 


CONTAINING  A  FEW  DECISIONS  OF  THE  SUPERIOR 
COURT  ON  THE  CIRCUIT. 


JVotea  of  these  cases  were  tuken^  because  they  were  deemed 
of  some  imfiortance  at  the  time ;  and  they  are  now  /tub- 
liahedy  because  they  have  since  been  often  cited^  but  have 
seldom  been  stated  fully  and  correctly. 


Simeon  Pease  against  Gideon   Burt  and  others.        November 

l8t>C. 

THIS  was  an  action  of  false  imprisonment.  ^1,^.  ^j  ,,t  ^f 

bail  to   ari-est 

The  declaration  charged  that  the  defendants  forcibly  *,',"  person  ol" 

arrested  the  plaintiff  in  Enfield.,  in  Connecticut,  and  car-  .•»'*  pi'ni^'pa'j 
■^  .  IS    transitory, 

ried  hira  to  Mirtham/iton,  in   MassachusettSy  and  there  aiul    mny   be 

^       J   .  .       .  .  exercised 

connned  nim  m  prison.  wherever  the 

latter  may  be 

The  defendants  pleaded  nof  guilty;  and  rested  their  *°"'"''    '^"^" 

defence  on   two  grounds;  First,  that  they  did  not  com-  Butifthebail, 

•  •  11         1  t  .in       arresting 

mit  the  acts  charged;  and,  secondly,  that  they  were  jus-  i,,,   pHniipal, 

tificd  in  so  doing,  as  they  acted  under  the  direciion  of  ^^^^^  "^'^^^ 

the  plaintiff's  bail,  and  took  the  plaintiff  for  the  purpose  i''«"  '»  neces- 

^  ,  KKV)    tor    the 

of  surrendering   him  to  the  officer  m  Aorthajii/iton,  who  purpose,     he 

had  the  execution;  and  that  no  more  force  was  used  than  ,*',."  (;||^e''"im^ 
was  necessary  for  that  purpose.  pnsonmenu 

The  arrest  and  imprisonment  were  clearly  proved;  and 
the  second  ground  of  defence  was  principally  relied  on. 
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Nov.  1806.  It  appeared  in  evidence,  that  one  M^Gregory  had  been 
PeaTe  ^^^^  ^"^  ^^®  plaintiff  in  a  suit  before  the  court  of  com- 
mon pleas  in  the  county  of  Hamfwhire^  in  Massachusetts; 
that  judgment  had  been  rendered  against  the  plaintiff, 
execution  taken  out,  and  put  into  the  hands  of  an  offi- 
cer for  collection  ;  that  the  plaintiff  had  absconded  into 
Connecticut;  that  M^Gregory  had  pursued  him  thither;  and 
that,  by  his  direction,  the  defendants  had  arrested  him 
there,  carried  him  back,  and  surrendered  him  to  the 
officer  having  the  execution. 

jV.  Terry  and  H.  Terry  contended  that  the  plaintiff 
was  entitled  to  a  verdict,  as  the  facts  stated  were  proved, 
and  no  sufficient  defence  had  been  made  out.  They  ad- 
mitted the  right  of  the  bail  to  take  his  principal 
wherever  he  could  find  him  within  the  jurisdiction;  but 
insisted,  that  this  right  could  not  be  extended  further. 
They  cited  Stoyel's  case,  before  the  circuit  court  of  the 
United  States,  in  which  Judge  Paterson  presided,  as 
having  settled  the  point  In  their  favour. 

Goodrich  and  Bradley,  for  the  defendants.  The  bail, 
by  virtue  of  the  relation  between  him  and  his  principal, 
has  a  right  to  the  custody  of  the  latter,  and  may,  at  any 
time,  confine  him. (a) 

If  the  principal  be  taken  away,  by  impressment,  into 
the  naval  service;  or  by  enlisting  as  a  soldier;  or  even 
by  criminal  process;  the  bail  may  have  the  aid  of  a  hd- 
beas  corpus  to  bring  him  in  to  be  surrendered. (6) 

If  then,  M^Gregory  had  been  bail  for  the  plaintiff  in 
the  state  of  Connecticut,  and  had  taken  him  in  the  man- 
Co)  3  Bla.  Corn.  290.    2  iSinok.  P.  C.  c.  15.  s.  3.  ^Inon.  C  Mod.  231. 

(6)  Bail  of  Boise  and  Sellers,  1  Stra.   641.  Bail  of  Peter  Vergeii, 
2  Stra.  1217.  Bond  7.  Isaac,   I  Burr.  3S'J.    ffoward  v.  Ia/ok,  1  Boot, 

lor. 
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ner  he  did  for  the  purpose  of  surrendering  him;  or  if,    jjov.  1806- 
as  the  case  stands,  he  had  taken  the  plaintiff  in  the  man-      pTITe 
ner  he  did,  within  the  jurisdiction  of  Massachusetts^  and 
liad  not  come  into  Connecticut  for  him ;  all  would  have 
been  well. 

But  we  contend,  that  if  the  bail  had  a  right  to  take  his 
principal  in  Massachusetts.^  he  had  the  same  right  in 
Connecticut. 

It  is  said,  that  firocess  is  local,  and  necessarily  con- 
fined to  the  jurisdiction,  under  the  authority  of  which 
it  issues.  This  we  admit;  but  it  does  not  follow,  that 
the  right  of  the  bail  to  control  the  person  of  his  prin- 
cipal, though  such  right  may  have  derived  its  existence 
from  process,  is  subject  to  the  same  restrictions. 

The  rights  of  bail  are  twofold :  First,  that  of  control- 
ling the  person  of  the  principal,  for  the  purpose  of  sur- 
rendering him;  and,  secondly,  in  case  the  bail  does  not 
surrender  him,  and  pays  the  debt,  that  of  an  indemnity 
from  the  principal.  The  law  imposes  correspondent 
obligations  on  the  principal,  and  supposes,  that  he  ac- 
quiesces therein.  These  rights  are  neither  of  them 
local,  but  transitory. 

In  a  suit  brought  by  baih  in  a  different  jurisdiction, 
against  his  principal,  upon  the  implied  promise  of  in- 
demnity, would  it  be  any  defence  to  say  that  the  origi- 
nal process,  in  which  you  were  bail,  would  not  extend 
here  ?  But  upon  principles  of  reason  and  law,  it  would 
be  as  good  an  answer  in  that  case,  as  it  is  to  the  claim 
of  the  bail  to  control  and  confine  the  person  of  the  prin- 
cipal in  a  foreign  jurisdiction,  for  the  purpose  of  sur- 
rendering him. 

There  is  a  substantial  distinction  with  respect  to 
rights.     Some  are  local ;  and  some  are  transitory. 
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Nov  1806.  All  crimes  must  be  tried  within  the  jurisdiction  of  the 
PeaTe  government,  against  the  authority  of  which  they  were 
committed.  The  right  of  real  property  is  local,  and  must 
be  decided  in  that  jurisdiction  wherein  it  is  situated;  be- 
cause process  to  give  possession  cannot  come  from  a 
foreign  jurisdiction.  But  all  rights  of  a  personal  nature 
are  transitory.  A  right  to  personal  property;  a  right  to 
a  personal  action,  whether  founded  on  a  contract,  or  on 
tort;  or  a  right  in  one  to  control  the  person  of  another, 
acquired  under  the  laws  of  one  government,  extend  to, 
and  may  be  exercised,  and  enforced  in,  any  other  civilized 
country,  where  the  parties  happen  to  be.  Goods  pur- 
chased in  London  are  the  property  of  the  purchaser 
when  transported  to  Meiv-York.  A  contract  made  in 
JEurofie,  or  in  India.,  may  be  enforced  in  this  country. 
Trover  and  trespass  will  lie  here  for  injuries  done  to 
things  personal  in  any  part  of  the  world.(a) 

If  a  right  to  personal  property,  and  a  right  of  action, 
acquired  under  the  laws  of  one  country,  exist,  and  may 
be  enforced,  in  another;  then  a  right  acquired  by  one 
to  control  the  person  of  another  is  likewise  transitory; 
For  these  cases  are  strictly  analogous  in  this  respect,  and 
depend  upon  the  same  principles. 

An  enumeration  of  the  cases,  in  which  one  may  have 
a  right  to  control  the  person  of  another,  will  put  this 
question  beyond  a  doubt.  A  parent,  guardian,  and  master, 
have  this  right;  and  upon  removal  from  one  state,  or 
country,  to  another,  would  they  not  respectively  continue 
to  have  the  right  to  control  and  govern  their  children, 
wards,  or  apprentices  ?  Poor  children  may  be  bound  out 
by  the  civil  authority  and  selectmen  of  a  town;  poor 
debtors  may  be   assigned  in  service,  under  certain  cir- 

(a)  Rafael  v.  Fereht,  2  Bid.  Hep.  1055.  Mostipi  y.  Fairigas,  Cowp. 
1.70—182. 
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cumstances,  to  pay  their  debts;  criminals  also  may  be  Nov.  1 806.  • 
assigned  in  service,  in  certain  cases,  by  the  court  before  Wells 
which  the  trial  is  had,  to  pay  the  costs  of  prosecution ; 
and  criminals  confined  in  JVewgaie  prison,  after  their 
term  of  confinement  is  expired,  may,  if  they  cannot 
otherwise  pay  the  cost,  be  assigned  for  that  purpose. 
Suppose  any  of  these  persons  should  escape  from  their 
masters,  and  go  into  the  state  of  Massachusetts;  might 
they  not  be  followed,  and  reclaimed  ?  Even  a  slave, 
having  fled  from  his  master,  in  a  country  where  slavery 
ia^  tolerated,  into  another  where  it  is  by  law  prohibited  to 
its  own  citizens,  may  be  taken  up,  and  carried  back  jby 
the  mere  authority  of  the  master.(a) 

The  Court,  in  summing  up  to  the  jury,  avoided  a 
direct  decision  of  the  point  of  law  raised  in  this  casC) 
though  they  intimated  an  opinion  in  favour  of  the  defend- 
ants.(6)  But  as  there  was  some  evidence  that  the  de- 
fendants, in  making  the  arrest,  were  guilty  of  unneces- 
sary violence,  the  court  directed  the  jury,  if  they  be- 
lieved that  was  the  case,  to  find  for  the  plaintiif;  which 
they  accordingly  did. 

(a)  1  Bla.  Com-  45 1< 

(6)  The  coart,  at  this  time,  had  not  adopted  the  practice  of  giving, 
in  their  charge  to  the  jury,  an  explicit  opinion  on  all  the  points  of  lav 
in  the  case. 


Samuex.  Wells  et  at.  against  Joseph  Trton  et  al.       Nov.  180C. 
THIS   was  an  action  of  ejectment     The  defendants  A  coj)y  of  a 

...  ,,  J-       •  •  J  •  oertincnte    of 

pleaded)  severally,  no  wrong  or  dissetttn;  and  issue  was  ,urvey,  signed 

cfoscd  to  the  jury.  ^;  fnd  C^T 

and  E.  F.  Committee,  and  certified  to  be  a  true  copy  by    G.  H.    Jteffitter,  is  not  ad- 
niissiMe  in  cyidener,  in  an  action  of  ejectment,  to  prove  the  plaintilTii  title. 

Vnr..  ri».  3  R 
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Nov.  1806.        Braccy  for  the  plaintiffs,  to  prove  their  title,  offered 
_,^ in  evidence  a  writing:,  purporting  to  be  a  copy  of  a  cer- 

W  E ;  i,s  o    »      V'  '-' 

tificate    of    survey,    signed  "  Thomas    Wellss    Surveyory" 

and  •'  Thomas  Ho/lister  >ind    Jonathan  Hale,   Committee.'* 

It  was  certified  to  be  a  true  copy  of  record  by   "  Josiah 

Hale,  Register." 

E,  Perkins  and  Z.  H.  Smithy  for  the  defendants,  ob- 
jected to  the  admission  of  this  paper  in  evidence  to  the 
jury.  The  statute  of  1723(a)  authorized  the  proprie* 
tors  of  common  or  undivided  lands  to  hold  meetings, 
to  choose  their  clerk,  and  to  keep  records.  But  the  pa- 
per offered  does  not  appear  to  be  a  copy  of  any  record 
of  the  proprietors,  nor  to  be  certified  by  their  clerk. 

The  counsel  for  the  plaintiffs  remarked,  in  reply,  that 
there  is  now  no  such  body  of  men  as  the  "  proprietors 
of  common  and  undivided  lands."  They  may  have  trans- 
ferred their  rights  to  the  towns ;  and  if  so,  the  town  re- 
gistrar is  the  proper  officer  to  certify  the  copy. 

By  the  Couht.  The  certificate  offered  is  a  proper 
subject  of  the  proprietors.  The  town  could  not  make 
the  survey.  But  it  does  not  appear  by  whom  the  survey 
was  made,  or  recorded;  or  by  a  registrar  of  what  body 
the  copy  was  certified.  It  is  not  proper  to  send  a  paper 
to  the  jury  under  so  much  uncertainty.  It  is,  therefore, 
inadmissible. 

(a)  Entitled  "  An  act  for  the  better  establishing  and  confirmation  of 

the  titles  of  land  ancii'ntlfi  obtained  vi  townsfiips,  uccord/ng-  to  tlie  man- 
ner or  custom  heretofore  used;  and  for  preventing  contentions  about  the 
mme."  Tit.  97.  c.  10. 
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Feb.  1807. 

The  President,  Dihectors,  and  Company  of  Hart- 
ford Banr  against  William  Hart. 

THE  plaintiffs  declared  against  the  defendant  as  the 
endorser  of  a  promissory  note  executed  by  Joseph  Hart* 
The  general  issue   was  pleaded,  and  closed  to  the  jury. 

The  note  being  produced  on  the  trial,  it  purported  to 
be  made  and  endorsed  as  stated  in  the  declaration.  The 
defence,  set  up  by  the  defendant,  was,  that  the  endorse- 
ment was  a  forgery.  The  plaintiffs  admitted  that  it  was 
not  the  handwriting  of  the  defendant,  but  contended, 
that  he  had  virtually  authorized  it,  and  made  it  his  own. 

Daggett^  Perkins,  Mosely  and  Root,  for  the  phunliffs. 

IngeraoU,  Goodrich^  R.  Grisvfold  and  JV.  Terry,  for 
the  defendant. 

After  the  jury  were  called,  /n5"<?r«o// objected  to  5.  O.  Ajui-or,  who 
as  a  juror,  on  the  ground  that  he  had  married  the  sister  [',^|.'  sis*{'e*"ora 
of  IV.  IV.  who  was  plaintiff  in  an  action  against  the  pre-  P«'"iy  '»  «- 
sent  defendant,  before  this  court,  and  to  be  tried  this  (kiuniiing  on 
terra,  depending  upon  the  same  principles  as  this  case.  I;ipte8"a8'"ih'e 
The  juror's  wife,  at  the  time  of  the  trial,  was  dead.  *""-  ""    "'"'» 

exuusoii  Irom 
silling  tliougli 

11  lb      W  ifc     H'  lis 

Daggett  msisted  that  this  was  not  a  sufficient   ground  then  dead, 
of  challenge.     Besides,  the  connection,  which  once  sub- 
sisted, is  now  dissolved.(a) 

Swirx,  J.  said  it  had  never  been  determined   in  this 

(a)  AfTmity,  or  alliance  by  marriage,  it  not,  by  the  Ensrlith  law,  a 
ground  of  priiH-ipal  challenfce,  unlcHS  it  continue,  or  tlirrc  be  issue 
living.  Co.  Lift.  157.  a.  and  note  278.  by  Hurgrave.  Mouttton  v.  West, 
1  Lem.  88. 
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Feb.  1807.    state  how  far  consanguinity,  or  connection  by  marriage, 
The  Presi-  would  disqualify  a  juror.(a)     The  courts  have   decided, 
*     ■    however,  that  the  cousin  of  a  party  cannot  sit  in  the  case. 


t        Hart. 


The  Court  excused  the  juror.(A) 


Putting  a  let-      ^"  *^®  trial,  the  counsel  for  the  plaintiff's  stated,  that 

ter  into  the  Jose/ih  Hart  had  made  use  of  the  defendant's  name  on 
post-office  IS  a 

fact,  from  Other  notes  which  had  been  discounted  at  the  bank,  and 
ry  may  infer  ^^^^  noticc  of  this  had  been  given  to  the  defendant.  To 
that  the  per-  establish  the  fact  of  notice,  they  offered  to  prove,  by  the 

son   to  whom  ^  r  '     / 

it  was  addres-  cashier,  that  he  had  put  letters,  addressed  to  the  defend- 

sed  had  notice        ^  .    •  ...  ™ 

of  its  contents.  ^^^)  containing  notice,  into  the  post-olhce. 

Goodrich  objected  to  the  evidence  offered.  The  put- 
ting a  package  into  the  post-office  is  no  evidence  that  it 
was  delivered.  Payment  could  not  be  proved,  by  pro- 
ving that  the  money  was  put  into  the  post-office.  A  de- 
mand of  property  could  not  be  proved  in  this  way. 
That  in  the  case  of  bills  of  exchange  and  promissory 
notes,  the  putting  a  letter  in  the  post-office  is  sufficient, 
not  because  that  proves  the  notice,  but  because  the  par- 
ty in  doing  that  has  discharged  his  duty.  If  it  should 
appear  that  the  letter  had  miscarried,  it  would  not 
affect  him.(c)  It  would  be  dangerous  to  establish  the 
doctrine,  that  the  putting  a  letter  into  the  post-office  is 
evidence  of  notice,  because  the  letter  may  miscarry,  and 
ii  would  be  impossible  for  the  party  to  whom  it  was  sent 
to  prove  that  he  did  not  receive  it. 

(a)  By  the  English  Iaw>  a  juror  who  is  of  kin  to  either  party  witliia 
the  iiinth  degi-ee,  may  be  oliallenged  propter  affectum.  3  Bla.  Com, 
3<53.  Tidd's  Prac.  309, 

(6)  In  Etiffkind,  and  in  some  of  the  United  States,  challenges  to 
the  favour  are  decided  by  triors.  3  lila.  Com.  363.  Co.  Litt.  158. 
Trial  of  Smith  and  O^den,  245,  246.  in  JVew-York.  But  in  this  state^ 
all  challenges  of  iurors  are  decided  by  the  court.    2  Swiff  s  Syst.  233. 

(c)  Chitttf,  95.  •  ■ 
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Daggett^  contra,  insisted,  that  the  objections   to  the    Feb.  I80r. 
testimony  offered  went  rather  to  its  weight  than  to  its  The  Fresi- 
comfietency.     Such  is   the  establishment   of    the   mails,    i>ent,&u. 
that  the  putting  a  letter  into  the  post-office  affords  a  fair       Hart. 
presumption,  that  it  was  received,  and  read,  by  the  per- 
son to  whom  it  was  directed.     If  this  were  not  evidence, 
it  would,  in  all  cases,  be  necessary  to  have  a  person  at 
the.  office   of  delivery,  capable  of  identifying  the  letter, 
to  prove  its  reception.     It  is  not  according  to  the  course 
of   business  to    make   fiaymenta.,   in    money    or    goods, 
through  the    mail,  without   special   directions.     But  in- 
formation is  regularly  communicated  in  this  way. 

The  Court  admitted  the  testimony. 

Swift,  Pr.  J.  said  it  was  perfectly  clear  to  his  mind, 
that  the  putting  a  letter  into  the  post-office  is  ^fact  from 
which  the  jury  may  ?7?/(?r  notice. (a) 

Ingeraoll  afterwards  offered  to  prove  that  the  names  of'"  anactiouby 

*  the    enclopsee 

o/A<?r  persons  than  the  defendant  had  been  forged,  by  ofa  promisso- 
Jose/ih  Hartf  on  paper,  which  had  been  lodged  at  the  the"drTendant 
bank,  and  had  Iain  over;  and  that  notices  had  been  put  **    endorsor, 

^        on  the  gi-ound 

into  the  post-office  directed  to  them.  that     tliough 

the    endorse- 
ment   was    a 

Daggett  objected.  frXmade^i* 

his  own;  and 
_,  „  ,     ,  ,  .  ,  rri,  •  .     1       i'  liaving  been 

The  Couax  ruled  out  the  evidence.     They  said  the  proved,    that 
point  had  been  before  determined.  bten'^for^ 

On  other  notes 
discounted  at  the  bank  of  which  lie  had  had  notice,  Ite  cannot  be  permitted  to  prove, 
that  the  names  of  other  persons  hud  been  foi*gcd  under  similar  circumstances,  of  which 
they  liad  had  notice. 

In  the  further  progress  of  the  trial,  Ingeraoll  offered  The     confes- 

to  prove,  that  the  president  and  directors   knew,  when  viiiual    mem- 
bers of  a  cor- 
(o)  Vide  Parker  v.  Gordon,  7  Ea$t,  385.  qu.  con.  poraiion     ag- 

greg:«te,  a  par- 
ly to  the  suit,  which  were  not  made  in  the  exercise  of  any  cni-porate  duly,  cauoot  be 
received  in  evidence. 
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Feb.  I80r.     they  discounted    the    note,   that   the    endorsement   was 
The  Presi-  foi'g^tl'  ^"d  to  prove  tliis,  by  the  confessions  of  the  pi'esi- 
DENT,  &c.    dent  and  directors. 


Hart. 


Daggett  objected  to  this  evidence.  Who  is  the  party  ? 
An  aggregate  corporation;  the  creature  of  the  law.  The 
claim  is,  that  individuals  of  this  corporation  may  confess 
away  its  rights.  A  corporation  can  regularly  do  no  .act 
without  writing.(a)  The  confessions  of  a  judge  of  pro- 
bate, in  a  suit  on  the  bond,  have  been  rejected,  because 
he  speaks  only  by  his  records.  Are  the  confessions  of 
a  member  of  an  incorporated  town  to  be  admitted  ? 

Ingersoll  and  Terry,  contra,  admitted,  that  an  indivi- 
dual of  a  corporation  can  do  no  corporate  act.  But 
the  persons,  whose  confessions  are  offered,  were  the 
agents  of  the  corporation;  and  these  confessions  were 
respecting  acts  ivithin  their  agf-ncy.  There  can  be  no 
question  but  that  such  acts  are  binding  upon  the  corpo- 
ration.(6)  If  it  could  be  proved  that  the  president  and 
directors  discounted  this  paper,  knowing  it  to  be  forged^ 
by  disinterested  witnesses,  or  in  any  other  way  than  by 
a  note  of  the  corporation,  it  can  be  proved  by  the  con- 
fessions of  those  who  did  the  business  with  such  know- 
ledge.(c)  Suppose  the  agent  of  a  town,  confesses  notice 
as  to  a  pauper ;  may  not  such  confession,  in  a  suit  against 
the  town,  be  proved  ?  Could  not  the  payment  of  money 
to  a  town  be  proved  by  a  receipt  from  the  selectmen  ? 
If  their  receipt  would  be  evidence,  would  not  their  ac- 

(a)  4  Com.  Dig:  lit.  Franchises,  F.  13.  Har^.  Co.  Litt.  94.  b. 
note  99.  I  Bla.  Com.  475.  6  Vin.  Ahr.  a68.  287,  288.  Kyd  on  Corp.  1. 
256  268.449,450. 

{b)  VUle  Charter  of  Hartford  Bank,par.  10.  Stat  p.  41. 

(c)  With  regard  to  the  question,  how  far  the  admissions  of  an  agent 
may  be  received  against  his  principal,  see  Peake^s  Ev.  18.  2d  Xiond. 
■edit,  and  the  cases  of  Biggs  v.  JMiorence,  3  'Verm  JRep.  454.  and 
Bauerman  v.  Radenius,  7  Term  Hep.  668.  there  cited. 
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knowledgment  be  ?     The  directors  are  precisely  in  the  Feb.  1S07. 
same  situation  as  selectmen,  with  regard  to  the  business      Terrv 
•which  belongs  to  them.     The  agents,  in  this  case,  could      capek. 
not  be  witnesses;  because  they  are  a  party. 

Daggett,  in  reply.  This  is  not  the  case  of  notice 
given  to  an  agent,  which  shall  bind  his  principal.  The 
president  is  the  agent  for  certain  purposes  mentioned  in 
the  charter;  but  he  is  not  agent  to  confess.  Because  a 
man  cannot  be  a  witness,  it  is  by  no  means  a  sequitur 
that  his  confessions  may  be  proved. 

Bt  the  Court.  It  is  clear,  that  the  doings  of  a 
corporation  can  be  known  only  by  its  corporate  acts. 
The  confessions  *of  individual  members  cannot  be  re- 
ceived. Though  the  directors  have  certain  powers,  re- 
sulting from  their  act  of  incorporation,  and  are,  for  cer- 
tain purposes,  agents ;  and  though  their  acts,  when  in 
strict  relation  to  thiir  agency,  are  binding  on  the  corpo- 
ration ;  yet,  as  to  the  matters  attempted  to  be  proved,  it 
does  not  appear  that  they  were  agents. ,  The  evidence 
is,  therefore,  inadmissible.(a) 

(a)  Vide  Head  et  al.  v.  Proxidence  Insurance  Company,  2  Cranch, 
187.    JUeatty  t.  Marine  Insurance  Company,  'iJohnS' \i\. 


Nathaniel  Terry  against  Josiah  Capen.  Feb.  1807. 

TERRY,  before  the  court,  called  upon  Edwards,  Umler  th« 
counsel  for  the  defendant,  to  say,  whether  he  had  a  de-  "efendUnt'?'' 
fence  in  this  case.  coun»el  to  My 

whether      he 

it  Ix  efficient  f.«-  the  eminsel  to  nj,  that  hi.  client  hai  in.tructed  bim  to  dcfel,d^"i^*ll 
he  eipeclt  the  ea«c  will  he  tried,  unleM  previously  titled.  noeno,  arfl 
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Feb.  I86r.        Edwards  said    the  defendant   had  instructed  him  to 
Bo^NHAM    make  a  defence. 


Goodwin. 


Terry  insisted  that  the  answer  was  insufficient ;  that 
the  rule  required  him  to  say  whether  he  believed  his  cli- 
ent had  a  defence,  and  moved  that  the  defendant  might 
be  called. 

Brainerc,  J.  said  he  would  ask  Edwards  whether  he 
expected  the  case  would  be  tried  ? 

Edwards  answered,  yes;  unless  certain  propositions 
for  a  settlement  should  be  acceded  to. 

The  Court  refused  to  call  the  defendant,  Swift, 
Per.  J.  remarking,  that  he  never  liked  the  rule,  and 
would  not  extend  it  beyond  its  strict  application. 


David  Burnham  against  Levi  Goodwin  and  others. 
A  material  a-      ON  a  petition  to  redeem  mortgaged  lands,  Edwards^ 

mendmetit  al-   _        ,  .  .  ,  .   ,  ,  , 

lowed,    in    a  for  the  petitioner,  moved  a  material   amendment   to  the 

§eera*'without  ^^^^'     ^^^  ""^^  question  was  as  to  the  payment  of  costs. 

eosts. 

The  Court  allowed  the  amendment  without  costs,  on 
the  ground,  that  the  petitioner  would  be  obliged  to  pay 
costs  in  either  event  of  the  suit.  If  the  prayer  of  his 
petition  should  be  granted,  he  must  pay  costs  before  he 
can  redeem;  if  denied,  costs  will  be  taxed  against  him. 
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Feb.  1807. 

Hezkkiah  Huntington,  Esq.  et  al.  against  Eqenezer 
Sheldon  et  al. 

THE   declaration   stated  facts,    from  which  the   law  In  what  cases 

,  ,  ,  .        ,  .  ,     ^  .  of  amendment 

would,  perhaps,  imply  a  promise ;  but  no  pronuse  was  costs  must  b.e 

alleged.  P*«*- 

Huntington  moved  to  amend  the  declaration  by  sta- 
ting a  promise. 

The  amendment  being  allowed,  Edwards^  for  the 
defendants,  claimed  costs. 

Huntington  inquired,  if  the  court  required  costs  to  he 
paid  in  all  cases  of  amendment  ? 

Swift,  Pr.  J.  said  the  court  requii'ed  costs  to  be  paid 
in  almost  all  cases  of  amendment  of  the  declaration,  ex- 
cept for  the  increase  of  damages,  for  the  correction  of  a 
clerical  mistake,  or  for  something  of  a  like  nature. 

Trumbull,  J.  said  where  a  declaration,  which  would 
be  demurrable,  is  amended  so  as  to  be  good,  or  where 
the  amendment  would  change  the  defendant's  defence, 
costs  must  be  paid. 

By  the  Court.  Let  the  amendment  be  made,  upon 
payment  of  costs. 


Vol.  IVk  3  S 
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Feb.    180?. 

Richard  Williams  against  Erastus  Lewis. 

Kcomtructive      THIS  was  an  action  of  trespass  for  a  load  of  tin  ware. 

possession    in 

the  plaintifi*  is  .  . 

sufficient  to  Qn  thp  trial  to  the  jury,  it  appeared,  that  the  plaintiff 
^nteiuTreg^  ha4  delivered  the  property,  at  Hartford,  to  one  Warnevt 
pass.  a  tin  pedlar,  with  an  understanding  between  them,  that 

the  latter  was  to  carry  it  to  Farmington,  there  take  in 
some  other  ware,  ^nd  return  to  Hartford.  The  tg{$as 
on  which  he  was  to  take  the  load  were  then  to  be  agreed 
upon.  Warner  neglected  to  go  to  Farmingtonj  but  went 
t;p.  ^  different  place,  and  disposed  of  the  property  to  the 
defendant.  There  was  some  evidence  that  the  defend- 
ant had  practised  unfair  means  to  obtain  it. 

Goodrich  and  Edwards,  for  the  plaintiff. 

Moaeley  and  Perkins,  for  the  defendant. 

l^ov  the  defendant  it  was  contended,  that;  the  plaintiff 
could  not  maintain  this  action,  as  he  was  confessedly  not 
in  possession  of  the  property  at  the  time  it  was  taken  by 
the  defendant. (a) 

Swift,  Pr.  J.  in  summing  up,  said,  the  question  of 
fjjct  in  tliis  case  was,  whether  there  had  been  a  sale  of  the 
property  by  the  plaintiff  to  Warner,  before  it  was  dis- 
posed of  to  the  defendant.  If  the  plaintiff  did  not  sell 
the  property  to  Warner,  the  possession  of  Warner  is  to 
be  considered  as  the  possession  of  the  plaintiff,  and  is 
sufficient  to  enable  him  to  maintain  the  action. (A) 

The  jury  found  a  verdict  for  the  plaintiff,  which  was 
accepted. 

(o)  Esp.  Dig.  383.  Dub.  edit.  1794.   WarJy.  Macauley,  4  Term  Rep. 
*89. 

(*)  Vide  Smith  v.  Milles,  1  Term  Jiep.  475. 
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Feb.  1807. 

Joseph  Ltnde  against  James  Judd. 

ACTION  of  flMu;n/.«V.  An    attorney 

cannot  be 

On  trial  to  the  jury,  DteigKt^  for  the  defendant,  offered  produce     in 
Mr.  IngersoU  as  a  witness  to  prove  a  paper  in  his  hands.  ^^^'^  ^"^^  whush 

was  left  with 
him  by  a  cli- 

Mr  IngersoU  himself  objected  to  producing  the  paper,  ent  in'another 

case. 

It  appeared  that  the  paper  had  been  delivered  to  him, 
as  counsel  in  another  case  by  a  client,  with  instructions 
not  to  make  use  of  it  in  court. 

Bt  the  Court.  Mr.  IngersoU  cannot  be  compelled 
to  exhibit  it. 


Dmght  then  offered  a  copy. 

Where  an  o- 
riginal    paper 

Edwardsi  contra,  objected,  on  the  ground,  that  it  was  »s«n  the  hands 
.         .  of  an  attorney 

evidence  of  an  inferior  nature.  under     sucK 

circumstances 

tliat  he  cannot 

_  _,  _,  r        1     •  1  be  compelled 

Bt  the  Court.     The  copy,  alter  being  proved,  may  to  produce  it 

Up,  -paJ  «n      evidence, 

oe  reaa.  ^^^  p^^^y  ^^^y 

EroTe  and  ex- 
ibit  a  copy. 
The  witness  to  prove   the  copy  said,  that  the  defend-  a  copy  may 
ant  read  a  paper  as  the  original,  and  he,  the  witness,  comJJring  it 
looked  at  the  copy,  and  it  agreed  with  the  paper  read  to  V^  ^^'^  °"' 

him.  by       another 

perton. 

Edwards   objected    to   the   sufficiency   of  the    proof,    Q««^»whe. 
because  it  did  not  show  that  the  paper  read  by  the  de-  ought  not  to 

.      •  .    .  ...  be  some   evi- 

fendant  was  in  fact   the  ongmal;  or,  if  it  was«  that  the  denccthatthe 
defendant  read  it  correctly.  Sr'o'^nS 

was    in      fitct 
such. 
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By  the  Court.  This  is  the  usual  mode  of  colfti 
^^^  paring  papers.  The  proof  is  sufficient  to  entitle  the  par- 
_  ^-  ty  to  read  the  copy.(a) 

KiBBE. 

(o)  Vide  M'JVeil  \.Pe  chard,  I  Esp.  Cas.  263t 


Before  cau- 
tion can  be 
entered  with 
the  town- 

clerk,  upon 
land  conveyed 
by  deed  not 
acknowledg- 
ed ;  the  gran- 
tee must  have 
required  the 
grantor,  and 
the  grantor 
must  have  re- 
'  fused  to  ac- 
knowledge the 
deed.  Caution 
having  been 
duly  entered, 
after  such  de- 
mand and  re- 
fusal, thedeed 
though  unac- 
knowledged, 
may  be  given 
in  evidence  in 
an  action  of 
ejectment. 


Solomon  Bond  against  Elisha  Kibbe  and  Samuel 
Allen. 

THIS  was  an  action  of  ejectment. 

Kibbe,  one  of  the  defendants,  died  pending  the  suit, 
and  before  this  term.  On  the  trial,  ^llen,  the  surviving 
defendant,  admitted  iamself  to  be  in  possession;  and  the 
only  question  was  that  of  title. 

Daggett  and  H.  Terry,  for  the  plaintiff. 

Terry  and  S.  Terry,  for  the  defendant. 

The  plaintiff  claimed  under  Kibbe,  the  deceased  de- 
fendant; and,  to  prove  title,  offered  in  evidence  a  deed 
from  Kibbe,  dated  March  24,  1804,  but  which  was  not 
acknowledged,  nor  recorded. 

.  The  defendants'  counsel  objected  to  the  admission  of 
tliis  instrument  in  evidence,  on  the  ground  that  it  con- 
veyed no  title. 

The  plaintiff's  counsel  then  produced  a  copy  of  a 
caveat  from  the  town  records,  duly  certified  by  the  town 
clerk,  dated  jifiril  4,  1804,  by  which  the  plaintiff  cau- 
tioned all  persons  not  to  purchase  the  land  in  question, 
as  he  claimed  it  by  virtue  of  a  deed  from  Kibbe,  not  ac- 
knowledged.    This    caveat   being  read  to  the  court. 
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The  counsel  for  the   defendant  still  objected  to   this    Feb.  1807. 
4eed's  golhg  to  the  jury,  on  the  following  grounds:  Bond 


1 .  That  in  order  to  render  the  caution  effective,  Kibbcy 
the  grantor,  must,  before  such  caution  was  entered,  have 
been  required,  by  Bond,  the  grantee,  to  acknowledge  the 
deed,  and  the  grantor  must  have  refused  to  acknowledge 
it.  But  no  such  demand  and  refusal  having  been  proved, 
the  deed  rests  on  no  belter  ground,  as  evidence  of  title, 
than  it  would,  if  no  caveat  had  been  entered. 

3.  If  such  demand  and  refusal  had  been  proved,  still 
the  deed  would  not  be  evidence  in  an  action  of  ejectment. 
The  object  of  caution  is  merely  to  lay  a  foundation  for 
equitable  process,  to  compel  the  grantor  or  his  heirs,  to 
acknowledge  the  deed.  The  decree  of  the  court  or- 
dering such  acknowledgment  to  be  made,  being  upon 
the  town  records,  where  the  land  lies,  the  title  of  the 
grantee  would  be  completed,  though  the  grantor  should 
persist  in  refusing  to  acknowledge"  the  deed., 

5.  If  the  deed,  with  the  aid  of  caution  duly  entered, 
may  be  ysed  as  evidence  of  title  in  actions  at  law,  yet 
it  can  be  so  used  in  actions  between  the  grantor  and 
grantee  only;  and  therefore  cannot  be  given  in  evidence, 
in  this  case,  against  the  defendant,  ^llen^  who  was  not 
a  party  to  the  deed. 

Bt  thk  Court.  The  statute,  which  provides  that 
caution  may  be  entered,  authorizes  such  proceeding  only 
in  cases  where  the  grantor  has  been  required^  by  the 
grantee,  to  acknowledge  the  deed,  and  the  grantor  has 
refuaed.  In  order,  therefore,  that  caution  may  have  any 
effect  upon  this  deed,  such  demand  and  refusal  must 
first  be  proved.  That  being  done,  the  "caution  shall 
secure  the  Interest  of  the  grantee  until  a  legal  trial  hath 


KiBBE. 
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Feb.  1807.  passed  unto  a  final  issue  according  to  \a.w"((t)  Th« 
Bond  legal  trial  here  spuken  of  must  mean  a  trial  at  law  upon 
„  ^'  the  title;  and  therefore  the   deed  may  go  to  the  jury  in 

an  action  of  ejectment.  As  to  the  question  whether  the 
deed  may  be  given  in  evidence  in  this  action^  against 
jillen,  the  court  are  of  opinion,  that  the  caution  having 
been  duly  entered,  the  interesftn  the  grantee  is  secured; 
and  consequently,  the  deed  is  good  against  a  stranger. 

The  counsel  for  the  plaintiff  then  offered  to  prove  to 
the  court,  that  Kibbe,  the  grantor,  had  said,  that  he  would 
not  acknowledge  the  deed. 

To  this  evidence  the  defendants'  counsel  objected  j 
because  there  must  be  an  actual  refusal  upon  demand 
made.  Kibbe  might  have  altered  his  determination,  upon 
being  required  by  Bond  to  acknowledge  the  deed. 

By  the  Court.  The  evidence  offered  is  inadmissi- 
ble. There  must  be  proof  that  Bond  required  Kibbe  to 
acknowledge  the  deed,  and  that  JKibbey  upon  being  so  re- 
quired, refused  to  acknowledge  it. 

No  such  proof  being  offered,  the  court  ordered  the 
case  to  be  called;  and  the  plaintiff  thereupon  was 

Nonsuited. 

(o)  Vide  "  An  act  coneerning  town  clerk's  oi&ce  and  daty"par.  4.  p. 
417.  edit  1796. 


William  Bradley  against  John  Clark. 

whicSTwers      THIS  was  a   writ  of  error  from   the  judgment  of  a 

the  issue,  and  justice.     The  original  action  was  book  debt.     The  gene- 
en  which  exe-  •>  o  ° 
cation  was  granted,  will  not  he  reversed,    because  it   did  not  say,  that  the  party 

Aoald  recover,  and  that  execution  should  issue. 
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ral  issue  was  pleaded,  and  found  for  the  plaintiff.    Judg-     Feb.  18W. 
ment  was  entered  up  in  these  words:  Rathbons 

V. 

Riley. 
*'  This  court  having  considered  the  matter,  and  exa- 
mined their  books,  and  heard  the  witnesses,  find,  that 
the  defendant  is  indebted  to  the  plaintiff  the  sum  of 
seven  dollars  debt,  and  his  cost,  taxed  at  two  dollars 
and  fifty-seven  cents.    Execution  granted." 

The  errors  assigned  were, 

1.  That  the  court,  has  not  rendered  judgment  that 
either  of  the  parties  should  recover  any  thing  of  the 
other  party. 

2.  That  the  court  has  not  rendered  judgment  that  exe- 
cution should  issue,  but  execution  did  issue. 

The  writ  of  error  was  read,  and  submitted,  without 
argument.  , 

Thb  Court 

Affirmed  tlie  judgment.(c) 
(o)  Vide  Clark  v.  Moaet,  Kirbxj,  U4. 


Samuel  Rathbone  and  Moses  Rathbone  against 
Justus  Riley. 

THIS  was  an  action  of  ejectment.    The  general   is-     ^.    having 
sue  was  pleaded,  and  closed  to  the  jury.  ""'*  *  •=<">; 

■^  ■*      '  veyancc        of 

land  to  B.f 
and  B.  to  C;  and  D.,  a  creditor  of  Jf.,  having  attached  (he  premises,  in  a  suit  agnintt 
A.,  and  eauied  a  copy  of  the  atUchrocnt  to  be  left  in  the  towh  clerk's  office,  before 
the  convevance  from  B.  to  C.;  such  copy  is  notice  to  C,  and  to  all  the  world,  of  />.*» 
claim  to  the  premises. 


504  ^  SUPPLEMENT. 

Pe6,  isor.        Dwight  and  Z.  H.  Smithy  for  the  plaintiffs. 


Rathbone 

V. 

RiLET. 


Goodrich  and  J.  Williams^  for  the  defendant. 

The  plaintiffs  claimed  title  to  the  demanded  premises, 
by  the  levy  of  an  execution,  in  their  favour,  against  Josiah 
Brooka. 

The  defendant  claimed  a  title  derived  from  Brooksy  by 
regular  conveyances. 

On  the  2d  of  December ^  1803,  Brooks  gave  a  deed  of 
the  land  in  question  to  JVathaniel  Tryon,  which  was  soon 
afterwards  recorded.  Tryon  conveyed  to  the  defendant, 
by  a  deed,  which  was  executed,  and  recorded,  on  the  30th 
of  May,  1804. 

.  It  appeared  that  the  plaintiffs,  on  the  21st  of  January ^ 
1804,  attached  the  land,  as  the  property  of  Brooks,  in  a 
suit  against  him,  returnable  to  the  Hartford  city  court. 
A  copy  of  that  attachment,  with  the  officer's  doings  there- 
on, was  duly  left  in  the  town  clerk's  office.  Having  ob- 
tained judgment  against  Brooks,  the  plaintiffs  took  out 
execution,  and  on  the  18th  of  May,  1804,  had  the 
sa«ie  levied  on  the  land,  which  was  immediately  apprai- 
sed, and  set  off  to  them.  The  execution,  with  the  offi- 
cer's return,  was  recorded  by  the  town  clerk,  on  the  23d 
of  the  same  month,  and  by  the  clerk  of  the  city  court,  on 
the  2d  of  June. 

Evidence  was  introduced,  by  the  plaintiffs,  to  show 
that  the  deed  from  Brooks  to  Tryon  was  fraudulent. 

The  counsel  for  the  defendant  contended,  that  he  was 
a  bond  fide  purchaser  without  notice  of  any  fraud,  and 
without  notice  of  the  plaintiffs*  attachment;  and  that  his 
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title,  therefore,  was  valid.    To  this  point  Lee  y.  Abbe{a)    Feb.  1807. 
was  cited.  Rx-^dN. 


The  counsel  for  the  plaintiffs  insisted,  that  the  copy 
of  their  attachment,  left  in  the  town  clerk's  office,  was 
constructive  notice  to  the  defendant,  and  to  all  the  world, 
of  their  claim  against  Brooks.  And  as  to  the  doctrine 
established  in  Lee  v.  jlbbe,  they  said,  it  did  not  apply 
to  this  case;  because  the  plaintiffs'  lien  on  the  land  ac- 
crued before  the  execution  of  the  deed  from  Tryon  to 
the  defendant. 

It  was  answered,  contra,  that  the  copy  of  an  attach- 
ment a^inst  Brooksy  in  the  town  clerk's  office,  could 
not  be  constructive  notice  to  the  defendant,  when  he  was 
about  to  take  a  conveyance  from  Tryon. 

Swift,  Pr.  J.  in  summing  up  to  the  juiy,  said,  that 
if  they  found  the  deed  from  Brooks  to  Tryon  to  be  fraud- 
ulent,  the  copy  of  the  attachment  left  in  the  town  clerk's 
office,  and  the  record  of  the  execution,  was  construc- 
tive notice  in  law  to  the  defendant,  and  to  all  the  world, 
that  the  plaintiffs  claimed  the  demanded  premises ;  and 
that  the  levy  of  the  execution  by  the  plaintiffs  vested 
in  them  a  legal  title  thereto. 

The  jury  found  a  verdict  for  the  plaintiffs,  which  was 
accepted. 

(a)  2  Hoot,  359. 


Vol..  UL  •  t- 


Riley. 
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Feb^ISOr. 

Levi  Collins^  Assignee  of  the  estate  and  effects  of 
Daniel  Sampson  and  James  Foster,  Bankrupts, 
against  Eleazer  W.  Phelps. 

Indebitatus      THIS  was  an  action  of  aaaumfisit.  The  declaration  was 

assitnipsit  for  .  ,  _  ,, 

money     had  ^H  suDstance  as  follows :   . 

and    received 
ad  computan- 

dum  caunotbe      That  the  defendant  on  the  20th  o(  July  was  justly  and 

sustained,  un-       .        _  ,      ,  '  "^ 

less  the  de-  truly  indebted  to  the  plaintiff,  as  assignee  of  Samfison 
pressly  prol  ^"^  Foster^  in  the  sum  of  seven  hundred  dollars,  for  so 
mise  to  pay  a  ntiuch  money  before  that  time  and  since  the  bankruptcy 

particular  ^  *^     •* 

sum.  had  and  received  to  and   for  the  use  of  the  plaintiff,  as 

assignee;  for  that  Sam/ison  and  Foster  since  their  bank* 
ruptcy  delivered  to  the  defendant  certain  bocksof  ac« 
counts,  notes  and  receipts,  in  their  favour,  and  authorized 
the  defendant  to  receive  the  moneys  due  on  the  same  to 
the  use  of  the  plaintiff,  as  assignee;  that  the  defendant 
had  received  and  collected  seven  hundred  dollars,  the 
avails  and  proceeds  of  said  books,  notes  and  receipts, 
for  the  use  and  benefit  of  the  plaintiff,  as  assignee;  that 
the  defendant  became  liable  to  pay  that  sum  to  the 
plaintiff,  and  being  so  liable,  assumed  and  promised,  ^c. 

The  general  issue  being  pleaded,  and  the  case  being 
on  trial  to  the  jury, 

Goodrich,  for  the  defendant,  objected  to  the  admission 
of  any  evidence,  under  this  declaration,  on  two  grounds: 

1.  Because  an  action  of  account  only  can  be  sustained 
on  these  fjacts.(a) 

(a)  A  case  in  Salkeld  was  mentioned  from  the  bench  as  applicable  to 
this  point.  PouUer  v.  Cornwall,  t  Salk.  <^.  was  probably  the  case  al- 
luded to.    That  was  an  action  of  indebitatus  assumpsit  for  money  had 
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2.  Because   the   declaration  contains  no  sufficient  de-  Feb.  1807. 

scription  of  the  property.    It  is  so  loose  that  we  cannot  cJ^^-^ 
be  compelled  to  answer  to  it. 


Vhelps. 


EdvHirdsy  for  the  plaintiff. 

1.  We  have  not  described  the  defendant  as  an  attor- 
ney, nor  averred  that  the  moneys  were  received  by 
him  in  that  capacity.  That  we  may  have  another  ac- 
tion is  no  reason  why  we  may  not  maintain  this.  For 
the  sums  collected  on  book,  however,  we  must  bring 
asBumfisit;  we  cannot  bring  trover.  Nor,  indeed,  can 
we  bring  account;  for  the  defendant  was  never  our 
bailiff  and  receiver. 

2.  We  cannot  particularly  describe  the  notes  and  ac- 
counts. We  expect  to  prove  that  the  defendant  has 
received  a  specific  sum,  which  he  has  not  paid  over. 

Brainerd,  J.  The  question  is,  whether,  from  the 
facts  disclosed  in  the  declaration,   it  appears  that  an  ac- 

and  received  adcomputandum.  On  a  motion  in  arrest,  after  verdict,  it 
vai  contended  that  that  action  did  not  lie,  but  account;  for  if  a  man 
receives  money  to  a  special  purpose,  as  to  account,  or  to  merchandise, 
it  it  not  to  be  demanded  of  the  paity  as  a  duty,  till  he  has  neglected  or 
refuted  to  apply  it  according  to  the  trust  under  wliich  he  received  it. 
And  the  declaration  must  show  a  misapplication,  or  breach  of  trust< 
The  court,  however,  held,  that  the  verdict  had  aided  the  declaration ; 
for,  tay  they,  it  mutt  be  intended  that  there  was  proof  to  the  jury  that 
the  defendant  refused  to  account,  or  liad  done  somewhat  else  that  ren- 
dered him  an  absolute  debtor.  This  clearly  implict,  that  the  declara- 
tion would  be  ill  on  demurrer ;  atid  since  the  decision  in  R>uhtony. 
^Mfnnall,  Doug.  C79- 1  apprehend  it  would  be  held  to  be  to  after  ver- 
dict. At  it  wat  not  stated  in  the  declaration  that  the  defendant  had 
refused  to  account,  or  that  he  had  done  any  act  which  rendered  him  an 
•bsolute  debtor;  and  at  these  were  not  circumstances  necessary  to  any 
of  the  facta  charged;  it  wat  not  requisite  for  tlie  plaintiff  to  prove  them, 
snd,  conK-quenlly,  not  to  be  presumed,  from  the  verdict,  that  he  had 
protcd  them. 
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Feb  1807.     tion  of  account  ought  to  be  brought?     These  facts  ne- 
p~(,K        cessarily  imply  that  the  defendant   has  an  interest;  and 
the  proper  action  is  account. 


WOOD- 


Trumbull,  J.  This  action  is  brought  expressly  for 
700  dollars.  If  the  defendant  disclaims  all  charges,  all 
hires  ;  if  he  has  had  this  sum  clear  of  all  clainis,  jjer- 
haps  such  evidence  is  admissible  under  this  declaration. 

Swift,  Pr.  J.  I  should  think  assumfisii  in  this  case 
would  lie;  but  the  opinion  of  the  court  is,  that  you  can 
prove  nothing  but  an  express  promise. 

The  plaintiff's  counsel  then  offered  in  evidence  an  en- 
dorsement made  by  the  defendant  on  a  note  from  Samfi- 
son  and  Fonter  to  him  in  these  words  :  "  January^  \  1, 
1803.  Received  in  goods,  book  debts,  and  money,  six 
hundred  and  thirty  dollars  in  part  of  this  note. 

«  E.  W.  Pheliis." 

This  evidence  being  objected  to, 

The  Court  ruled  it  inadmissible. 

The  plaintiff,  failing  in  any  further  proof,  was 

Nonsuited. 


Feb.  1807.  Samuel  Peck  against  Deodat  Woodbridge. 


A  decree  of  THIS  was  a  petition  in  chancery  for  an  injunction 
vinK  bmi  re-  ^g^^ost  au  action   at  law  commenced  by  the  respondent 

versed,  on  the 

groun<l  of  fraud  practised  in  obtaining  it,  and  tiie  party  injured  restored  to  bis  formec 
situation  ;  and  an  action  at  law  having  been  bi*ought  to  recover  damages  for  the  fraud  ; 
chancery  will  not  interpose  to  grant  an  injunction  against  that  actiou,  on  an  applica« 
tion,  by  the  opposite  party,  for  that  purpose. 
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against  the  petitioner,  and  which  was  still  pending.  The    Peb.  i8or. 
action  at  law  had  grown  out   of  a   previous  controversy       v~TZ 
between  the  parties,  the   history  of  which  was  stated  in  "• 

Wo«B- 

the  petition.     It  was  substantially  as  follows:  9rioc^. 

On  the  1st  of  June,  1768,  jYoah  Bust  mortgaged  a 
farm  of  land  to  Jefdel  Rose.,  defeasible  on  the  payment 
of  a  sum  of  money  by  the  1st  of  ^ftril,  1772.  Rose  eur 
teredinto  possession  in  January,  1770;  and  he,  and  those 
who  held  under  him,  continued  in  possession  from  that 
time  until  February,  1802.  In  January,  1771,  i?u«r  died 
insolvent.  In  March,  1782,  his  administrator  brought  a 
petition  to  redeem,  and  obtained  a  decree  in  his  favour. 
He  failed,  however,  to  pay  the  mortgage  money  by  the 
time  limited  in  the  decree.  By  a  succession  of  regular 
conveyances  from  the  mortgagee,  the  title  to  the  pre- 
mises became  vested  in  Woodbridge,  the  present  re- 
spondent. Peck,  the  present  petitioner,  had  married 
the  daughter  and  heir  of  the  mortgagor;  and  in  Sefi- 
tember,  1799,  Peck  and  his  wife  brought  a  bill  of  review, 
praying  for  liberty  to  redeem,  on  the  ground  that  she, 
at  the  time  of  her  marriage,  was  a  minor.  The  court 
decreed  a  redemption,  and  ordered  Woodbridge  to  remove 
a  store  which  he  had  erected  in  front  of  the  premises. 
Woodbridge  complied  with  the  decree;  but  afterwards 
discovering  that  the  evidence  on  which  the  decree  had 
been  obtained  was  false,  and  imposed  on  the  court  by 
the  fraudulent  conduct  of  Peck,  he  brought  a  bill  of  re- 
view. The  court  found  the  facts  stated  by  WoodbridgCf 
as  the  ground  of  application,  to  be  true,  and  reversed 
the  decree  of  redemption,  on  the  terms,  that  each 
party  should  be  restored  to  the  condition  he  was  iii  be- 
fore that  decree,  and  that  Woodbridge  should  recover  his 
costs  in  both  suits.  The  rents  and  prohts,  while  Peck 
was  in  possession,  were,  by  agreement,  set  off  against 
the  interest  of  the  money.  After  the  execution  of  the 
decree  last  made,  Woodbridge  brought  an  action  at   law 
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Feb.  J 807.    against  Peck^  the  gravamen  of  which   was,  that  Peck 
Pggj^       had,  by   a  deception    practised  upon   the    witness,    im- 
^'  posed  false  evidence  upon  the  court,  and  had,  in  con- 

BRIDGE,  sequence  of  the  fraud,  and  the  decree  by  that  means 
obtained,  put  Woodbridge  to  great  expense  in  defend- 
ing against  the  petition,  in  removing  his  store,  and  in 
the  interruption  of  his  business.  For  an  injunction 
against  that  action  this  petition  was  brought. 

To  this  petition  there  was  a  demurrer. 
IngersoU  and  E.  Perkins^  for  the  petitioner. 
Goodrieh  and  Daggett^  for  the  respondent. 
In  support  of  the  demurrer,  it  was  argued, 

1.  That  the  same  matters,  which  are  stated  as  the 
ground  of  this  application,  may  be  pleaded  to  an  action  at 
law.  If  these  matters  would  not  make  a  sufficient  de- 
fence at  law,  they  will  not  be  sufficient  to  warrant  the 
interposition  of  a  court  of  chancery.  The  former  pro- 
ceedings in  chancery  ought,  no  less  than  a  judgment  at 
law,  to  be  pleaded  by  the  party  who  would  avail  himself 
of  them.  If  there  has  been  a  satisfaction,  by  the  execu« 
tion  of  the  decree,  it  should  be  pleaded. 

2.  That  the  action  at  law  is  for  matters  which  the 
decree  could  not  reach.  JVoodbridge's  bill  was  a  bill  of 
review  ufion  new  matter  discovered^  the  objects  of  which 
were,  to  produce  an  examination  and  reversal  of  the  de- 
cree made  on  the  former  bill,  and  also  to  put  the  peti- 
tioner into  the  situation  in  which  he  would  have  been, 
if  that  decree  had  not  been  executed.  These  are  the 
proper,  and  the  only  proper  objects  of  a  bill  of  this  na- 
ture.(a)    But  merely  to  reinstate  the  party  in  his  former 

(a)  mt.  Plead.  78—81.    Hinde's  Chan.  56,  57. 
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situation  would  not  afford  him  complete  redress.    The    Feb.  isor. 
action  at  law  is  broader;  it  alleges  matter  extraneous  to       p^^ 
the  bill;  it  demands  a  sum  in  damages  for  expenses  in-  ^' 

J  J     .    .       .  ...  -  WOOD- 

curred,  and  injuries  sustained,  m  consequence   of  the     bridc£. 
fraud. 

3.  That,  at  any  rate,  the  court  will  not,  on  this  peti- 
tion, examine  into,  and  decide  upon,  the  merits  of  the 
action  at  law.  A  bill  of  review  is  already  sufficiently 
complex. 

Against  the  demurrer,  it  was  argued, 

1 .  That  the  plaintiff  in  the  action  at  law  has  no  merits. 
He  could  be  entitled  to  but  one  satisfaction  ;(a)  and  that 
he  has  obtained  by  the  execution  of  the  decree.  The 
general  rule  is,  that  a  party  may  go  to  law  for  damages, 
or  into  chancery  for  specific  relief.  But  after  he  has 
gone  into  chancery,  he  cannot,  for  the  same  cause,  go  to 
law.  The  relief  is  in  lieu  of  damages.  If  he  can  get 
more  at  law  than  in  chancery,  he  may  go  to  law;  but  he 
must  make  his  election.  The  redress,  which  the  pre- 
sent respondent  has  sought  and  obtained  in  chancery, 
must  now  be  considered  as  complete;  for  where  a  court 
of  chancery  has  jurisdiction  of  the  firincifial  subject,  it 
will  take  into  consideration  the  incidents^  and  do  justice 
in  the  case.  To  restore  a  party  to  his  former  situation 
means,  ex  vi  termint,  giving  him  complete  redress. 

(a)  Fetter  v.  Seal,  1  /vd  Kaym.  339.692.  TayUr  t.  Ctlet  etaU 
1  Htn.  ma.  55S— 561. 
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Feb.    I80r.        2.  That  the   present  application   is  the  firo/ier  mode 
Talcott    ^^  taking  advantage  of  this  matter.(a) 

V. 
COGSWZLL, 

Bt  the  Court, 

The  petition  was  adjudged  insufficient. 

(a)  Gilb.  Chan.  200 — 202.  Martin  r.' Martin,  1  Vea.  211.  Broohs 
et  Ux.  V.  Reynolds,  I  lira.  Chan.  Cas.  183.  Jtardcustle  y.  Chetile,  4 
Bro.  Chan.  Cas.  1 63,  JHayor  and  Corporation  of  York  v.  Pilking- 
ton,  2  Mk.  302. 


William  Talcott  against  Mason  F.  Cogswell. 


Where  there  THIS  was  an  action  of  assumpsit  by  the  second  en- 
dorsm-T'of^"a  "^o^sor  of  a  promissory  note  against  the  first  endorsor, 
promissory       fQj.  Qj^g  moietv  of  the   amount  of  the  note,  paid  by  the 

note,  they  are,         ,     .  .  '  r  j 

in  general,  li-  plaintiff,  on  the  failure  of  the  maker.  The  action  was 
other,  in  the  Commenced  in  December^  1804. 

order  of  their 

respective  ea- 

dorsements.  wr,,  ..  j    r  ^r  -j 

The  case,  as  it  appeared  from  the   evidence,  was  as 

A.   being  in-  follows  :  In  the  latter  part  of  the  year  1800,  Samuel  Tudor 

debted  ta  B.  *^  '  ' 

by  note,  and  held  William   Howe's  note,  endorsed  by  the  defendant, 

pay^'part'  by  ^°^  ^^^  dollars.  When  that  note  became  payable,  Hoive 
a  new   note,  called    on    Tudor,  and   offered    him,  in   part   payment, 

makes  his  note  i  r   /  ' 

payable  to  c.  another  note,   with   the    same  names,   for  400   dollars. 

»nd  then  pro-  ._     ,         ,  .  ,  .....  , 

cures  C,  and  Tudor  objected  to  receiving  it,  without  another  name  on 
t?  eS'le  u"  ^^®  ^^^^  J  "P""  which  it  was  agreed  that  the  plaintiff's 
for     A.'s  ac-  should  be  added.     Howe  accordint'ly  presented  the  note 

commooation;  «»  •*    » 

the  note  be- 
coming due,  after  having  been  accepted  by  B.,  and  discounted  for  him  at  the  bank,  A. 
fails  to  take  it  up,  and  C.  and  D  ,  after  notice  of  such  failure,  come  separately  to  the 
bank,  and  take  it  n\>,  each  paying  a  moiety.  In  an  action  brought,  more  than  three 
years  afterwards,  by  D.  against  i: ,  to  recover  back  the  money  paid  by  D.  on  the  note, 
these  circumstances  furnish  sufficient  evidence,  that  the  endorsement  by  both  was 
Joint,  and  each  having  paid  what,  in  that  case,  each  would  be  compellable  to  pay,  no 
recovery  can  be  had. 
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to  the  plaintiff,  who  endorsed  his  name   under  that  of     Feb.  )807. 
the  defendant.     The  note  was   then  delivered  by  Hoioe    x^Tcoix 

to   Tudor,  who  got  it  discounted  at  the  Hartford  bank.  *. 

.  °  Cogswell 

Honae  failed  to  take  it  up;  the  endorsors  were  both  no- 
tified ;  and  each  came  separately  to  the  bank,  and  paid 
200  dollars. 

T.  S.   Williama  and  S.  TVrrj/,  for  the  plaintiff. 

Goodrich  and  Dtvight.,  for  the  defendant. 

Swift,  Pr.  J.  in  summing  up.  There  is  no  question  • 
but  that  the  first  endorsor  is  liable  to  the  subsequent  en- 
dorsors, in  case  they  have  to  pay  the  money.  The  ques- 
tion, in  this  case,  is  a  question  of  fact,  whether  both 
plaintiff  and  defendant  were  not  joint  auretiea  to  Tudor 
for  Howe  ? 

The  jury  found  a  verdict  for  the  plaintiffs 

The  Court  were  of  opinion,  that  the  circumstances 
of  the  case  furnished  sufHcient  evidence  that  the  endorse- 
ment was  joint;  and  that  each  having  paid  what,  in  that 
case,  each  would  be  compellable  to  pay,  the  verdict 
ought  to  be  for  the  defendant.  They,  therefore,  re- 
turned the  jury  to  a  second,  and  afterwards  to  a  third 
consideration;  but  the  jury  adhered  to  their  verdict. 


Vol.  lU.  .3  U 
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PRINCIPAL   MATTERS 


IN  THIS  VOLUME. 


ABANDONMENT. 

Ib  ease  of  an  insurance  upon  profits, 
and  a  total  loss,  nn  abandonmen- 
is  necessary.  FotJici  v.  Nonoich 
Marine  Insurance  Company,  108 

ABATEMENT. 

A  writ  of  error  cannot  be  brought  by 
one  only  of  several  respondents  to 
a  bill  in  chancery,  against  whom  a 
decree  has  been  passed;  but  all 
must    join.      Phelju    v.    EUsviorth, 

144 

ACCOUNT. 

^.  In  an  action  of  account,  alleging 
that    (he    plaintiff    nnd     fl^'f^ndant 


built  a  ship  under  an  agreement, 
that  eacli  should  contribute  an 
equal  moiety  of  the  expense,  and 
receive  an  equal  moiety  of  the 
avails;  that  she  received  a  cargo, 
and  was  sent  to  Baltimore,  by  the 
pLaintiff  and  defendant;  tlienre  by 
direction  of  the  plaintifl' and  defend- 
ant she  went  to  London  with  a  carg^ 
on  freight ;  and  afterwards  per- 
formed several  other  voyages  with 
a  cargo  on  freight,  and  was,  at  last, 
sold  at  Cadiz,-  and  that  tlie  defend- 
ant received  more  than  l)is  propor- 
tion of  the  ship,  both  of  the  voyage^ 
and  the  sale:  Held,  that  the  plain- 
tiff and  defendant  were  to  be  con- 
sidered, under  tliis  declaration,  as 
joint  owners  of  the  sliip,  and  jointly 
interested  in  all  her  voyages,  from 
the  time  she  was  built  until  she 
was  sold;  and  that  in  order  to  ad- 
just the  accounts  of  the  parties,  it 
was  proper  for  the  auditors  to  in- 
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quire  into  the  earnings  of  the  ship, 
and  the  losses  incidental  to  the 
voyages.     Hule  v.  Hale,  ^77 

All  attorney  may  be  liable  for  a  debt 
lost  by  his  negligence,  but  he  is  not 
of  Course  liable  for  the  loss  of  the 
evidence  of  that  debt-  And  in  a 
su.t  brought  against  him  for  such 
lost,  he  may  show  that  the  plaiiitiiF 
had  another  remedy  for  the  reco- 
very of  his  df  bt,  which  he  has  suc- 
cessfully pursued.  Huntington  v- 
RumniU,  390 

Vide  Assumpsit,  No.  4. 


ACTION. 

1.  A  man  cannot  collaterally  impeach, 
or  call  in  question,  a  judgment  of  a 
court  of  law,  or  a  decree  in  equity, 
lo  wliich  he  is  a  party.  No  action, 
therefore,  will  lie,  for  obtaining  a 
decree  by  false  and  forged  evidence, 
while  such  decree  remains  in  force. 
Peck  V.  IFoodbridge,  30 

2.  The  condition  of  a  bond  being  that 

the  defendant  should  carry  on  the 
business  of  distilling  cider  brandy 
seven  years  and  three  months,  and 
keep  an  exact  account  of  the  quan- 
tity distilled,  and  deliver  to  the 
plaintiff',  when  demanded,  one  tenth 
part  thereof;  and  it  appearing,  that 
the  defendant  did  cany  on  said  bii- 
.siness,  but  l;ept  no  account,  and  ile- 
livered  nothing  to  the  plaintiff;  it 
was  held,  that  the  plaintift"  could 
have  no  riglit  of  action  on  the  bond 
until  tiie  end  of  said  term.  Cottle 
v.  Pavne,  289 

3.  On   the    26lh    of    October,    1803,   A. 

agreed  to  finish  a  ship  then  partly 
built,  in  about  one  month,  and  then 
sell  her  to  U.  at  a  certain  price  per 
ton,  payable  in  a  manner,  and  at 
times  specified.  On  the  8th  of  Fe- 
bruary, 1806,  B.  gave  his  note  for 
the  payment  fif  a  certain  sum  as 
soon  as  that  anioni-it  sliould  become 
due  on  the  contract.  Held,  that 
lliis  note  became  payable  onlj'  upon 
a  strict  fulfilment  of  the  contract  on 
the  part  of  A.;  ihaX  a  finishing  and 
delivery  pf  the  ship  on  ibe  oOth   of 


April,  1806,  was  not  such  a  fulfil- 
ment; and  that  a  releiise  from  B-  of 
all  exctptions  arising  from  a  non- 
fulfilment  would  not  give  A.  a  rl^ht 
of  action  on  the  note.  Smith  v.  Bar- 
ker, 316 

Vide  Hanford  v.  Pennoyer,  in  note,      35 
AFFIDAVIT. 

1.  An  affidavit  in  support  of  a  motion 
to  put  off  a  cause  for  the  absence 
of  a  witness,  cannot  be  explained  by 
matters  extrinsic.    Smith  v-  Barker, 

280 

2-  After  an  affidavit  in  support  of  a 
motion  for  the  continuance  of  a 
cause,  on  the  ground  of  the  absence 
of  a  material  witness,  has  been 
made,  the  opposite  party  may  make  a 
counter  affidavit,  stating  any  circum- 
stances that  render  it  impossible, 
or  improbable,  that  the  evidence  of 
the  witness  can  be  obtained  within 
a  reasonable  time;  but  such  counter 
affidavit  must  not  deny  the  materi- 
ality of  the   evidence.     Anonymous, 

308 


ALIEN. 

The  courts  of  the  United  States  will  not 
hold  jurisdiction  of  a  cause  on  the 
ground  that  one  of  the  parties  is  an 
alien,  unless  he  is  stated  to  be  such 
in  express  terms.  Michaelson  v. 
Dennison,  294 

AMENDMENT. 

J.  Amendment,  when  allowed.  Afi- 
chaelson  v.  Dennison,  294 

2.  A  declaration  may  be  amended  in 
any  stage  of  the  trial,  before,  the 
case  is  actually  committed  to  tiie 
jury.'    Smith  v.  Barker,  315 

3.  A  material  amendment  allowed  in  a 
bill  to  redeem,  without  costs  Burn- 
ham  V.  Go'jdwin,  496 

4.  In  what  cases  of  amendment  costs 
must  be  paid.  Huntington  V.  Shel- 
don, 4^ 
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ARREST. 

Vide  Execution,  No.  1. 

ARREST  OF  JUDGMENT. 

It  is  a  sulfficient  ground  of  arrest  f.f 
judgment,  that  one  of  the  jurors 
conversed  about  the  cause,  while 
it  was  on  trial,  with  persons  not  of 
tlie  jury.     Bennet  v.  Hoiuard,       219 

ASSIGNMENT. 

1.  An  action  in  favrtur  of  the  endorsee 
of  a  promissory  note,  a  citizen  of 
one  st.ite,  against  the  endorsor,  a 
citizen  of  a  difterent  state,  may  be 
brought  before  tlie  circuit  court  of 
the  United  States,  though  tlie  ma- 
ker and  payee  of  such  note  are 
citizens  of  the  same  state.  Cod- 
vise  V.  Gleason,  3 

2-  Under  the  late  bankrupt  law  of  the 
United  States,  a  riglit  of  action 
founded  on  a  tort  did  not  pass,  by  a 
general  assignment  of  the  bank* 
rupt's  estate,  to  the  assignees.  Bird 
V.  Clari,  273 

ASSIGNMENT  OF  BOOK  DEBTS. 

In  the  assignment  of  a  b(X)k  debt,  no- 
tice to  the  debtor  is  indispensalile  ; 
for,  until  such  notice  is  given,  the 
property  remains  in  the  assignor's 
possession,  and  is  liable  for  his 
"  debts.     Woodbridge  v.  Feikins,     364 

ASSUMPSIT. 

1.  Attumpsit  will  lie  for  articles  or  ser- 
vices commonly  ciiarged  on  book. 
Edwards  v.   NichoU,  10 

Q.  A  declaration  for  labour  done,  or 
services  performed,  generally,  is 
good,  ib- 

is.  In  assumpsit,  though  for  articles 
commonly  charged  on  book,  the 
parties  caimol  be  permitted  to  tcs- 
lify,  ib, 

4-  If  one  receives  money  of  another  for 


a  specific  purpose,  and  fails  to  ap- 
ply it,  assumpsit  will  lie-  Wales  v- 
Wetmore,  252 

5.  A  promise  by  one  of  the  heirs  la 
pay  a  sum  of  mimey  to  his  coheir, 
in  compliance  with  the  determina- 
tion of  distributors  appointed  by  the 
heirs  and  devisees  of  an  t- state  of  a 
deceased  person,  is  without  consi- 
deration, and  void.  Munson  v.  Mttn- 
son,  260 

6  After  judgment  in  an  action  of  as- 
sumpsit, the  promise  alleged  may 
be  considered  as  an  exjjress,  or 
even  a  written  promise.  Hunting- 
ton V.  Todd,  465 

7.  That  H.  being  liable  to  pay  the  debt 

of  T.  did  pay  it,  is  a  good  considera- 
tion to  support  a  promise  by  T.  to 
repay  H,  ib- 

8.  Indebitatus  assumpsit,  for  money  had 

and  received  ad  cotnputandum,  can- 
not be  sustained,  unless  the  defend- 
ant expressly  promise  to  pay  a  par- 
ticular sum.     Collins  v.  Phelps,     506 

ATTORNEY. 

An  attorney  may  be  liable  for  a  debt 
lost  by  his  negligence,  but  he  is  not 
of  course  liable  for  the  loss  of  the 
evidence oi'  that  debt.  And  in  a  suit 
brought  against  him  for  such  loss, 
he  may  show  that  the  plaintitt  had 
another  remedy  for  the  recovery  of 
his  debt,  which  he  has  successfully 
pursued.      Huntington  •  V.    Jtumnill, 

390 

AWARD. 
Vide  Jurisdiction,  No.  G* 


B 


BAIL. 

1.  The  right  of  bail  to  arrest  and  con- 
fine tlie  person  of  his  principal  is 
transitory,  and  may  be  exercised 
wherever  the  latter  m.iv  be  found. 
/'case  V.  Burtt  '  485 


51« 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


2.  But  if  the  bail  in  arresting  kis   prin- 

cipal makes  use  of  more  force  tlian 
is  necessary  for  the  purpose,  he  will 
be  liable  for  false  imprisonment. 
Pease  v.  Burt,  485 

BANKRUPT. 

1.  The  assignee  of  a  bankrupt,  under 
the  late  bankrupt  law  of  the  United 
States,  must  prove  title,  in  an  action 
of  ejectra^nt,  like  any  other  party, 
by  producing  the  original  deeds. 
Talcott  V.  Goodiiiin,  264 

3.  Under  the  Lte  bankrupt  law  of  the 
United  States,  a  right  of  action 
founded  on  a  tort  did  not  pass,  by 
the  general  assignment  of  the  bank- 
rupt's estate,  to  the  assignees.  Bird 
V.  Clark,  272 

Vide  Evidence,  No.  16. 
BOND. 


BOOK  DEBT. 

1.  Assumpsit  will  lie  for  articles,  or  ser- 
vices, commonly  charged  on  book- 
Edwards  v  Nichols,  16 

2.  Book  debt  will  lie  for  necessaries 
furnished  to  an  infant,  without  a  re- 
quest from  the  party  liable,  or  a 
promise  to  pay  foa-  them.  Stanton 
V.  Willson,  37 

3.  A  wife  may  be  a  witness  for  her 
husband  in  an  action  of  book  debt, 
especially  after  his  death,  though 
the  charges  accrued  in  his  life-time, 

ib. 

4.  A  record,  that  the  defendant  in»  an 
an  action  of  book  debt  appeared, 
and  pleaded  that  he  owed  the 
plaintifi"  nothing,  but  that  the  plain- 
tiff owed  him,  and  judgment  that 
the  pari.it  s  were  fully  heard  thereon, 
is  conclusive  against  him,  in  another 
action  on  book.     Lane  v.  Cook,    255 

Vide  Assumpsit,  No.  3. 


1.  The  condition  of  a  bond  being  that 
the  defendant  should  cany  on  the 
business  of  distilling  cider  brandy 
for  seven  years  and  nine  months, 
and  keep  an  exact  account  of  the 
quantity  distilled,  and  lioliver  to  the 
plaintiff',  when  demanded,  one  tenth 
part  thereof;  and  it  appearing  that 
the  defendant  did  carry  on  said  bu- 
siness, but  kept  no  account,  and  de- 
livered nothing  to  the  plaintiff;  it 
was  held,  that  the  plaintiff  could 
have  no  right  of  action  on  the  bond 
until  the  end  of  said  term.  Cottle  v. 
Payne,  289 

2.  Payment  of  a  bond  will  not  be  pre- 
sumed from  lapse  of  time  alone 
within  a  shorter  period  than  twenty 
years,  ib. 

3.  A  bond  was  given  to  A.,   B.  and  C-, 

committee  of  an  ecclesiastical  soci- 
ety, and  their  successors  in  office; 
after  the  removal  of  the  obligees 
named  in  the  bond,  the  successors 
brought  an  action  on  the  bond  in 
their  own  names:  Held,  that  the 
action  was  well  brought-  Bailey  v. 
Leviis,  450 

.  5         • 


CAUTION. 

Before  caution  can  be  entered  with 
the  town  clerk,  upon  land  conveyed 
by  deed  not  acknowJt.dgcd,  the 
grantee    must     have     required    the 

*  grantor,  and  the  grantor  must  have 
refused,  to  acknowledge  the  deed. 
Bond  V.  Kibhe,  500 

Caution  having  been  entered,  after 
such  <lemand  and  refusal,  the  deed, 
though  unacknowledged,  may  be 
given  in  evidence  in  an  action  of 
ejectment,  ib. 


CERTIFICATE. 


Vide    Idle    Persons. 
No.  20. 


Evidence, 


CHALLENGE. 
Vide  Jury,  No.  6. 
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CHANCERY. 

1.  if  a  person,  intending  to  make  a  fa- 
mily settlement  of  his  estate,  in  na- 
ture of  a  testamentary  disposition, 
conveys  lands  to  his  sons,  by  several 
deeds,  and  tlie  deed  to  one  proves 
defective,  chancery,  aftei-  the  death 
of  the  grantor,  will  compel  his  heirs 
and  widow  to  perfect  the  title  of  tlie 
grantee.     M^Call  v.  M'Call,        402 

2-  A  decree  of  chancery  having  been 
reversed  on  the  ground  of  fraud 
practised  in  obtaining  it,  and  the 
party  injureU  restored  to  his  former 
situation  ;  and  an  action  ut  luw  hav- 
ing been  brought  to  recover  dama- 
ges for  the  fraud ;  chancery  will 
not  interpose  to  grant  an  injunction 
against  that  action,  on  an  applica- 
tion, by  the  opposite  party,  for  that 
pui'pose.  Peck  v    Woodbridge,         508 

Vide  Mortgage. 


CIRCUIT  COURT  OF  THE  UNITED 
STATES. 

1.  An  action  in  favour  of  the  endorsee 
of  a  promissory  note,  a  citizen  of 
one  state,  against  the  endorsor,  a 
citizen  of  a  did'erent  state,  m.iy  be 
brought  before  liie  circuit  court 
of  tlie  United  States,  though  the  ma- 
ker and  payee  of  such  note  are  citi- 
zens of  the  same  state.     Codv:ise  v. 

Gleason,  3 

2.  If  a  party  is  described  as  a  citizen 
of  the  district  of  }/ev)Tori,  he  is 
sufficiently  described  rs  a  citizen 
of  the  state  ai  NeviTork.  Edwards 
V.  Nichols,  16 

CITIZEN. 

I.  If  a  party  is  described  us  a  citizen 
of  the  district  of  Nexa-Vori,  he  is 
sufficiently  described  as  a  ritizon  of 
the  *f'»ff  of  Nevi-1'urt.  Edwards  v. 
Nichols,  16 

J.  In  an  action  of  ejectment  for  lands 
in  Connecticut,  S  which  tlie  defind- 
ants  had  disseised  the  plaintifls  18 


months  before,  and  continued  In  pos- 
session, part  of  the  plaintiff's  were 
described  as  citizens  of  Fermont,  and 
part  as  citizens  of  Connecticut,  and 
the  defendant  was  described  as  a 
citizen  of  Nevj  York,  dwelling  in 
Connecticut:  Hild,  that  the  plaintiffs 
were  not  citizens  of  Vermont,  nor 
the  defendant  a  citizen  oi  Ntv:Yori, 
within  the  constitution  and  laws  of  :JfM 
the  United  States,-  and  that  the 
cause,  therefore,  was  not  within  the 
jurisdiction  of  this  court.  Bissell  v. 
Horton,  281 

COLLECTOR. 

Vide  Evidence,  No.  4.  6. 

COMMON  LAW. 

1.  Everj'  public   show    and    exhibition 

which  outrages  decency,  shocks  hu- 
manity, or  is  contra  bonos  mores,  is 
punishable  at  common  law  Knoiales 
v.  State,  103 

2.  If  an  oftience  punishable  at  c.omnton 
law  is  averred  in  the  information 
to  be  contra  formatn  statuti,  such 
averment  mi.y  be  rejected  as  sur- 
plusage, and  will  not  vitiate,         ib. 

Vide  Estate-Tail,  No.  2. 

CONCLUSIVENESS  OF   A  JUDG- 
MENT OK  DECREE. 

1.  A  m.nn  cannot  collaterally  impeach  ♦ 
or  call  in  question  a  judgment  nf  a 
court  of  law,  or  a  decree  in  eqnit}» 
to  which  he  is  a  party.  No  action, 
therefore,  will  lie,  for  obtaining  a 
decree  by  false  and  forged  evidence^ 
while  s«rh  decree  remains  in  force. 
JF\rck  v.  iVoodbt tdge ,  30 

2.  The    dert-ee    of  a   court    of  probate 

establishing  a  will  containing  a  de- 
vise of  real  estate,  is  conclusive 
upon  the  hf.irs  of  the  devisor,  until 
disaffirmid  on  appeal,  or  set  aside 
in  due  course  of  law.  Judson  v. 
;^'«^''.  318 

Vide  Hanford  v.  Pennoyer,  in  note,     35 
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CONFESSIONS. 
Vide  Evidence,  No.  23. 

CONSERVATOR. 

If  a  ])laintifF  sues  or  pleads  by  conserva- 
tor, and  the  record  is  in  usual  form, 
and  judgment  in  his  favour,  it  will 
be  good ;  and  those  words  will  be 
rejected  as  surplusage.  Woodford 
V.  Webster,  472 

CONSIDERATION. 

That  H.  being  liable  to  pay  the  debt  of 
T.  did  pay  it,  is  a  good  considera- 
tion to  support  a  promise  by  T.  to 
repay  H.     Huntington  v.  Todd,    465 

Fi'de  Distributors,  No.  2.     Usury> 
No.  5. 

CONSTRUCTIVE  POSSESSION. 

Vide  Trespass,   No.  3. 
CONTRACT. 

1.  A  contract  to  reprint  any  literary 
work  in  violation  of  a  oopy-right 
secured  to  a  third  person,  is  void; 
and  the  printer  who  executes  such 
contract,  with  a  knowledge  of  the 
rights  of  such  third  person,  can  re- 
cover nothing  for  his  labour.  Ni- 
chols v.  Ruggles,  145 

2.  On  the  2e.th  of  October,  1805,  A. 
agreed  to  finish  a  ship  then  partly 
built,  in  about  one  month,  and  then 
sell  her  to  B.  at  a  certain  price  per 
ton,  payable  in  a  manner,  and  at 
times  specified.  On  the  Sth  of  Fe- 
brtiary,  1806,  D.  gave  his  note  for 
the  payment  of  a  certain  sum  as  soon 
as  that  amount  should  become  due 
on  the  contract.  Held,  that  this 
note  became  payable  only  upon  a 
strict  fulfilment  of  the  contract  on 
the  part  of  A.;  that  a  finishing  and 
delivery  of  the  ship  on  the  30th  of 
April,  1806,   was  not  such  a  fulfil- 


ment; and  that  a  release  from  B.  of 
all  exceptions  arising  from  a  non- 
fuifilment,  would  not  give  A.  a  right 
of  action  on  the  note.  Smith  v. 
Barker,  316 

Where  a  fund  was  bequeathed  to  the 
ecclesiastical  society  of  N.,  S-,  the 
interest  of  which  was  to  be  applied 
for  the  purpose  of  maintaining  a. 
free  school  in  one  of  the  districts, 
it  WHS  held,  that  an  agreement  by 
the  society  to  divert  this  fund  from 
the  object  fi)r  which  it  was  given, 
and  api^ly  it  to  the  support  of  the 
ministry,  was  void,  being  a  fraud 
upon  third  persons.  Bailey  v.  Z,ev:is, 

45a 

vide  PuoMissoRV  Notes,  No.  3. 


CONVEYANCE,  FRAUDULENT. 

1.  A.  on  the  eve  of  a  failure,  made  a 
general  assignment  of  his  efi'ects, 
and  gave  immediate  possession  to 
B.  one  of  his  creditors,  in  trust,  to 
satisfy  the  debts  due  to  B  and  cer- 
tain other  meritorious  creditors  spe- 
cified, and  to  pay  over  the  surplus, 
if  there  should  be  any,  to  the  cre- 
ditors generally.  C-  and  D.,  credit- 
ors not  specially  named,  soon  after- 
wards attached  those  effects  in  the 
hands  of  B.,  as  the  property  of  A. 
Held,  that  this  conveyance  was  not 
by  law  fraudulent  against  the  at- 
tachment of  creditors.  Hempsted 
y.  Starr,  349 

COPY. 

Vide  Evidence,  No  20.  25,  26. 
COPY-RIGHT. 


A  contract  to  reprint  any  literary 
work  in  violation  of  a  copy-right 
secured  to  a  third  person,  is  void; 
and  the  printer  who  executes  such 
contract,  with  a  knowledge  of  the 
rights  of  such  tliird  person,  can  re- 
cover nothing  for  his  labour.  Ni- 
chols v.  i?7*j^/c*,  115 
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i.  The  provisions  of  the  act  of  con- 
gress requirinjf  tlie  author  or  pro- 
prietor to  publish  the  title  of  his 
book  in  a  newspaper,  and  lo  trans- 
mit a  copy  of  the  work  itself  to  the 
secretary  of  state,  are  merely  di- 
rectory, and  constitute  no  part  of 
the  essential  requisites  for  securing 
the  copy-right.     Nichols  v.  Jiuggles, 

US 

CORPORATION. 

1.  Serving  a  summons  on  any  private 
indiviuual  of  a  corporation  is  not 
sufRcieiit  notice  to  hold  the  corpo- 
ration to  trial.     Rand  v    Bull,      441 

S.  And  the  individual  summoned  may 
plead  the  want  of  notice  to  the  cor- 
poration, ib. 

3.  A  bond  was  gfiven  to  J.,  B.  and  C., 
committee  of  an  ecclesiastical  so- 
ciety, and  to  their  tuccestors  in  office  ; 
after  the  removal  of  the  obligees 
named  in  the  bond,  the  successors 
brought  an  action  on  the  bond  in 
their  own  names  :  Held,  tiiat  the 
action  was  well  brought.  Bailey  v. 
Lewi*,  450 

4.  The  confessions  of  individual  mem- 

bers tif  H  corporation  aggregate,  a 
party  to  tiie  suit,  which  were  not 
made  in  the  exercise  of  any  corpo- 
rate duty,  cannot  be  received  in  evi- 
dence.    Hartford  Bank  v.  Harty  493 

COSTS. 

1-  A.  having  a  suit  pending  in  court 
against  B-,  the  parties  mutually 
agreed,  that  it  should  be  called  out, 
and  submitted  to  arbitration,  and 
that  the  costs  which  had  arisen, 
and  should  arise  thereon,  sliould 
follow  the  award.  The  arbitrators 
mi't,  and  A.  :ittended,  but  B  revo- 
ked \\\s  submission.  In  an  action 
on  the  case  fur  sucii  revocation,  it 
Was  held  that  A-  was  entitled  to  re- 
cover as  well  thtr  costs  in  the  suit  at 
law,  H»  those  under  the  submission; 
both  of  which,  as  stated  in  the  de- 
claration, am'iiinling  to   mure   than 

Vol.  III.  M  X 


seventy  dollars,  gave  the  tuperior 
court  jurisdiction  of  the  cause. 
Rowley  v.  Toung,  118 

2.  Tlie  circuit  court  of  the  United 
States,  in  the  exercise  of  their  dis- 
cretion, will  not  tax  costs  against  a 
prevailing  plaintiff,  except  where  he 
must  liave  known  that  he  was  not 
entitled  to  recover  500  dollars.  Cot- 
tle V.  Payne,  289 

3.  A  material  amendment  allowed,  in  a 
bill  lo  redeem,  witliout  costs.  Burn- 
ham  V.  Goodwin,  496 

4.  In  what  cases  of  amendment  costs 

must  be  paid.  Huntington  v.  Shel- 
don, 497 

COVENANT. 

1.  In  an  action  of  covenant  against  a  mas- 
ter, for  sending  his  apprentice  out  of 
the  country,  parol  evidence  is  ad- 
missible, on  the  plea  of  not  guilty, 
to  prove  that  the  plaintiff"  consented 
to  the  act.  Burden  v-  Skinner,  1 26 
2.  A.  conveyed  to  B  with  covenants  of 
seisin  and  warranty,  a  piece  of  land 
containing  thirteen  acres,  bounded 
north  and  south  by  undisputed 
limits,  east  by  the  land  of  C-,  and 
west  by  that  of  A  In  an  actit)n 
of  trespass  q\iare  clausum  /regit, 
brought  by  B.  against  C  to  which 
the  defendant  pleaded  title,  claim- 
ing that  the  dividing  line  between 
his  land  and  that  conveyed  to  the 
plaintiff"  was  west  of  the  locus  in 
quo,  A.  was  off"ered  as  a  witness  to 
disprove  the  defendant's  claim,  af- 
ter a  release  from  the  covenants  in 
his  det-d  had  been  executed  by  the 
plaintiff'  to  him:  Held,  th.at  A-  was 
an  incompetent  witness,  being  inte- 
rested to  establish  the  dividing  line 
as  far  eastward  as  possible,  and  that 
the  release  ditl  not  restore  his  com- 
petency, as  the  covenants  in  his  deed 
run  with  the  land.  Al)l>y  v-  Good- 
rich, 43;1 

CRIMES. 
1.  Every   public  show   and  exhibitiun 
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vrhich  outrages  decency,  shocks  hu- 
mai'.ity,  or  is  contra  bonos  marts,  is 
punishable  al  common  law.  Knonules 
V.  State,  103 

2.  If  an  offence  punishable  at  common 
law  is  averred  in  the  information  to 
be  contra  formarn  statuti,  such  aver- 
ment may  be  rej<^c8ed  as  surplusage, 
and  will  not  vitiate,  16. 

CUSTOM  OF  MERCHANTS. 

In  an  action  ag-ainst  the  owners  of  a 
vessel,  for  a  quantity  of  gold  and 
silver  coin,  taken  by  tlie  master  at 
Nevis,  on  freijcht,  evidence  of  a 
custom  of  merchants  in  Connecticut 
and  NevsTork,  that  the  freight  of 
money  received  by  the  master  is 
his  perquisite,  and  that  he  is  to  be 
personally  liable  on  the  contract, 
and  not  the  owners,  was  held  to  be 
admissible.     MaUey  v.  Brovin,      346 


D 


DAMAGES,  RULE  OF. 

In  an  action  of  trespass  for  taking  and 
detaining  a  ship,  it  was  held,  that 
the  plaintiff  was  entitled  to  give  in 
evidence  a  process  in  replevin  by 
C-  a  third  person,  a  replevin  bond 
by  D  and  £.,  as  sureties,  and  a 
judi^ment  thereon  in  favour  of  the 
defendant,  and  to  prove  tiiat  he  the 
plaintiff  had  indemnified  those  sure- 
ties, for  the  purpose  of  siiowing 
that  he  became  liable  to  the  defend- 
ant for  the  amount  of  his  claim 
against  C;  and  tliat  this  sum  ought 
to  be  the  rule  of  damages.  Bird  v. 
Clari.  273 

DAMAGES. 

1.  Payment  of  a  bond  will  not  be  pre- 
sumed from  lapse  of  time  alone 
within  a  shortv-r  period  tlian  twenty 
years.  But  where  the  demand  is  a 
stale  one,  the  plaintiff  will  be  held 


to  strict  proof  of  the  amount  of  da* 
mages,  which  he  is  entitled  to  re- 
cover. Cottle  V.  Payne,  289 
In  an  action  for  a  vexatious  suit,  the 
plaintiff  having  stated,  that  in  the 
original  suit,  he  recovered  his  costs, 
alleged,  that  he  v)as  most  injuriously 
imprisoned  on  said  suit,  for  the  space 
of  tvienty  four  hours,  and  in  defending 
the  same  expended  large  sums  of  m.o- 
ney,  to  voit,  the  sum.  of  200  dollars  in 
eynploying  counsel  to  defend ;  also  the 
sum.  of  "200  dollars  in  paying  'xitnesses, 
and  m,aintaining  them  "when  attending 
on  the  trial;  also  the  sum  of  100  dol- 
lars in  making  various  journeys  to 
procure  testimony,  and  in  attending  on 
the  trial ;  without  showing  that 
such  damages  exceeded  the  costs 
recovered  :  Held,  this  was  a  suffi- 
cient allegation  of  damages.  Ster- 
ling \ .  Adavts,  411 
3.  In  trespass  vi  et  armit,  the  damages 
are  not  limited  by  the  value  of  the 
property  destroyed.  Edviards  v. 
Jieach,  447 

DATE, 

In  a  policy  of  insurance,  the  clause 
"prior  in  date,"  referring  to  other 
policies  upon  the  same  risk,  is  equi- 
valent with  prior  in  time.  Brcwn  v. 
Hartford  Insurance  Company,         58 

DECLARATION. 

1.  A  declaration    for  labour   done,    or 

services  performed,  generally,  is 
good.     Edwards  v.  Nichols,  16 

2.  In  an  action  on  a  promissory  note    for 

80  dollars,  to  be  paid  in  good  West-In- 
dia rum,  sugar,  or  molasses,  at  the 
election  of  the  payee,  within  eight  days 
after  date,  it  was  held  to  be  tmne- 
cessary  to  aver,  that  the  payee  made 
his  election,  and  gave  notice  thereof 
to  the  promissor,  as  the  latter  was 
bound,  at  all  events,  to  make  pay- 
ment in  one  of  the  articles  specified, 
within  eight  days,  and  on  failure, 
became  immediately  liable.  Town- 
send  v.  Wells,  327 
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D£CR£E. 

A  man  cannot  collaterally  impeach,  or 
call  in  question  a  judgment  of  a  court 
of  law,  or  a  decree  in  equity,  to 
which  he  is  a  party.  No  action, 
therefi)re,  will  lie,  for  obtaining  a 
decree  by  false  andforjjed  evidence, 
while  such  decree  remains  in  force. 
Feci  V.  Woodkridge,  30 

Vide  Evidence,  No.  3. 

DEED. 

1.  A  man  may   show  that    he  was   tion 

eompot  mentis,  in  avoidance  of  his 
deed.     Webster  \.lVtodfoid,  90 

2.  If  a  person,  mtending  to  make  a  fa- 
mily setllemrnt  of  his  estate,  in  na- 
ture of  a  testamentary  disposition, 
conveys  lands  ti)  his  sons,  by  several 
deeds,  and  the  deed  to  one  proves 
defective,  chancery,  after  the  death 
of  the  grantor,  will  comi)el  his  heirs 
and  widow  to  perfect  the  title  of 
the  grantee.    M'Callv.  M'Cail,  402 

3.  A  g^ant  of  land  to  A.  to  continue  lor 
a  yard  to  build  vessels  in,  by  A  and 
his  heirs,  so  long  as  they  shall  see  fit, 
but  if  they  cease  lo  use  it  for  this 
purpose,  not  to  be  sold  by  them,  but 
for  ever  to  remain  to  B-  and  his  heirs, 
gives  A.  no  more  than  an  estate  for 
life,  and  the  remainder  to  Ji.  is 
good.     Hutty  V.  Tyler,  470 

DESCENT. 

1.  The  maxim  leitina  facit  ttipitein  has 
nercr  been  adopted  in  this  state; 
but  on  the  death  of  the  ancestor, 
the  descent  is  cast  upon  the  heir, 
without  any  reference  to  the  actual 
bcisin  of  such  ancestor.  Hillhoute  v. 
Chetter,  1 66 

2.  By  tlic  statute  of  distributions,   pre- 

vious to  the  revision  in  171*4,  rc;d 
and  personal  property  were  placed 
upon  the  same  footing ;  and  the 
term  *•  next  oj  Hn"  had  the  .same 
meaning,  whether  used  witli  n  Ter- 
ence to  one  or  the  other.  ^When 
used  with  reference  to  (Itf'rstate, 


it  never  meant  those  only  aj'tlte  blood 
of  the  Jim  purchaser.  Hillhouse  y. 
Chester,  16(5 

DEPARTURE. 

^xre,  whether  after  a  plea  of  no  a'-xan!, 
a  rejoinder  of  a  relocation  is  a  de- 
parture ?     Fovler  v   Clark,  231 

DEVISE. 

A-  devised  his  lands  to  his  son  B.  and 
his  male  heir,  but  if  lie  si  oidd  have 
no  male  heir,  then  to  hi^  daugh- 
ters ;  and  if  he  should  die  without 
issue,  tlien  to  the  daughtei  s  ot"  A. 
Held,  that  B  took  an  estate-tail. 
Hamilton  v.  Hempsted,  332 

DISCHARGE. 

Vide  Promissory  Notes,  No.  4. 

DISSOLUTION  OF  PARTNERSHIP. 

1.  A.  and  B.  of  Nevi-Tork,  and  C.  of  Nor- 

wich, in  Connecticut,  having  been 
partners  in  trade,  (iiss<;lvcd  their 
partnership,  and  published  notice  of 
such  dissolution,  for  several  weeks 
successively,  in  two  newspapers, 
one  printed  at  Nor<wich,  which  was 
their  usual  place  ot  doing  business, 
and  the  other  at  Ncui- London,  in  the 
vicinity.  B  afterwards  endorsed  a 
bill  of  exchange  in  NeivTofi,  with 
the  company  name ;  but  whether 
the  endorsee  had  or  had  not  actual 
notice  of  the  dissolution  did  not  ap- 
pear ;  nor  did  it  appear  that  he  iiad 
ever  been  a  corres|)ondent  of  the 
company.  Held,  that  these  facts 
constituted  reasonable  notice  to  him, 
and  to  every  other  person  not  a  cor- 
respondent of  the  company.  Aloviatt 
v.  Huviland,  oS3 

2.  Tlie  facts  which  are  supposed  to  con* 
stiiute  notice  'of  a  dissolution  of 
partnership  being  ascertained,  it  is 
a  question  of /(7tu  whether  the  no- 
tice be  reasonable,  or  not,  // . 
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DISTRIBUTORS. 


ENDORSEMENT, 


1.  A  distribution  of  the  estate  of  a  de- 
ceased person,  cannot  be  made  by 
distributors  appointed  by  the  heirs 
and   devisees.     Munson  v.   Munson, 

2.  A  promise,  by  one  of  the  heirs,  to 
pay  a  sum  of  money  to  his  co-heir, 
in  compliance  witli  the  determina- 
tion of  such  distributors,  is  without 
consideration,  and  void,  ib. 

DISTRIBUTIONS,  STATUTE  OF. 

By  tlie  statute  of  distributions,  previous 
to  the  revision  in  1784,  real  and  per- 
sonal property  were  placed  upon 
the  same  footing ;  and  the  term 
"  next  of  iin"  had  he  same  mean- 
ing, whether  used  with  reference  to 
one  or  the  other.  When  used  with 
reference  to  real  estate,  it  never 
meant  those  only  of  the  Hood  of  the 
first  purchaser.     Hilihouse  v.  -Chester, 

166 


EJECTMENT. 
FiWe  Bankrupt,  No.  1. 

EMBARGO. 

1.  The  homeward  bound  cargo  of  a 
vessel  having  proceeded  to  a  foreign 
port  in  contravention  of  the  act  of 
congress  of  the  9th  of  yanuary, 
1808,  supplementary  to  the  general 
embargo  »ct,  is  not  liable  to  condem- 
nation." United  States  v.  Brig  yame» 
Weils,  296 

2  Senib.  On  a  libel  against  the  vessel 
for  having  tlius  proceeded,  necessi- 
ty, arising  from  the  stress  of  wea- 
ther, and  the  condition  of  the  vessel, 
is  no  defence,  il>' 


1.  Though  a  note  is  void  as  against  the 
maker,  it  may  be  good  against  an 
endorsor,  in  favour  of  an  endorsee, 
who  took  it,  relying  ujion  the  en- 
dorsement    Codiuise  v,  Gleason,    12 

2-  The  contract  made  by  endorsement, 
extends  to  all  future  endorsees,  even 
where  notes  are  not  negotiable,     ib. 

3.  Whether,  in  an  action  by  the  endor- 
see of  a  negotiable  note  against  the 
maker,  a  discharge  by  the  payee 
shall  be  available  as  a  defence,  un- 
til it  be  shown  by  the  maker,  that 
the  receipt  was  given  before  the 
endorsement  was  made  ?  Stuart  v. 
Greenleaf,  311 

4.  Where  there  are  several  endorsors 
of  a  promissory  note,  they  are,  in 
general,  liable  to  each  other,  in  the 
order  of  their  respective  endorse- 
ments     Talcott  V  Cogsiveli,  512 

5.  A-  being  indebted  to  B-  by  note,  and 
proposing  to  pay  part  by  a  new  note, 
makes  his  note  payable  to  C,  and 
then  procures  C,  and  afterwards  D. 
to  endorse  it  for  A's  accommoda- 
tion ;  the  note  becoming  due,  after 
having  been  accepted  by  Ji.  and  dis- 
counted for  him  at  the  bank,  A.  fails 
to  take  it  up,  and  C.  and  I),  after 
notice  of  such  failure,  come  sepa- 
rately to  the  bank,  and  take  it  up, 
each  paying  a  moiety.  In  an  action 
brought  more  than  three  years  af- 
terwards, by  D.  against  C.  to  reco- 
ver back  the  money  paid  by  D.  on 
the  note,  these  circumstances  fur- 
nish sufficient  evidence  that  the 
endorsement  by  both  was  joint,  and 
each  having  paid  what  in  that  case 
each  would  be  compellable  to  pay, 
no  recovery  can  be  had,  ib 


ENDORSOR. 

Vide  PaoMissoRY  Notes. 
TION,  No.  1. 
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ENDORSEE, 

Promissory  Notes. 
TION",  No.  1. 
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NTRY,   RIGHT  OF. 


An  actual  ouster,    and   adverse   posses- 
sion, continued  uninterruptedly  far 
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fifteen  years,  will  bar  the  original 
proprietor  of  his  right  of  entry, 
whether  the  ouster  and  adverse  pos- 
session were  by  the  same  person  or 
persons,  for  the  whole  term,  or  by 
different  persons  for  different  por- 
tions of  it     Fanning  v.  Witctx,    258 

ERROR,  WRIT  OF. 

A  writ  of  error  cannot  be  brought  by 
one  only  of  several  respondents  to 
a  bill  in  chancerj*,  against  whom  a 
decree  has  been  passed  ;  but  all 
must  join.     Phelps  v.  ElltKorth,  144 

ESTATE  FOR  LIFE. 

A  grant  of  land  to  A.  to  continue  for  a 
yard  to  build  vessels  in,  by  A.  and 
his  heirs,  so  long  as  they  shall  see 
fit,  hut  if  they  cease  to  use  it  for 
this  purpose,  not  to  be  sold  by 
them,  but  for  ever  to  remain  to  B. 
and  his  heirs,  gives  A.  no  more  than 
an  estate  for  life,  and  the  remainder 
due  to  i;.  is  good.  Hutty  v.  TyUr,  470 

ESTATE-TAIL. 

1.  A.  devised  his  lands  to  his  son  B. 
and  his  male  heir;  but  if  he  should 
have  no  male  heir,  then  to  his 
daughters  ;  and  if  he  sliould  die 
without  issue,  then  to  the  daugh- 
ters of  A.  Held,  that  B  took  an 
estate-tail.     Hamilton  v.  Hempsted, 

332 

2-  By  the   common   law  of   Connecticut, 

an  estate-tail  became   un   estat''  in 

fee  simple  in  the  issue  of  the    first 

donee  in  tail,  ib. 

EVIDENCE. 

L  In  assumpsit,  though  for  articles  and 
services  commonly  charged  on  book, 
the  parties  cannot  be  pi-rmitted  to 
testify.     Edviards  v    Nichols,  16 

2.  In  an  action  of  covenant  against  a 
master,  for  sending  his  apprentice 
out  of  the  coimtry,  parol  evNence  is 
a^mistiblr,  on  the  plea  oVutit  guilty. 


to  prove  that  the  plaintiff  consented 
to  the  act.     Burden  v.  Skinner,      126 

3.  A  decree  in  chan<ery  finding  an  im.- 
materialfact,  is  not  admissible,  in 
a  subsequent  suit  at  law  between 
the  same  parties,  to  prove  such  fact. 
Hotchkiss  V.  Nichols,  138 

4.  In  indebitatus  assumpsit  for  money 
paid  to  the  deleiidants'  use,  tlie  de- 
claration stated,  that  an  execution 
had  been  issued  against  the  defead- 
ants,  inhabitants  of  the  town  of 
Neu'tovin,  for  taxes ;  that  property 
had  been  taken  thereon,  for  which 
the  plaintiff  had  given  his  receipt; 
and  that  in  consequence  thereof,  he 
had  been  comp«.lled  eventually  to 
pay  this  money  in  satisfaction  of 
said  tuxes.  At  the  trial,  evidence 
was  produced  of  an  execution  against 
the  collector.  Htld,  that  there  was 
no  material  variance.  Beers  v.  Bots- 
ford,  159 

5.  The    issuing  of  a  distress  by    the 

treasurer  of  the  state  against  the 
inhabitants  of  a  town,  may  be  proved 
by  parol,  ii. 

6.  It  is  unnecessary  to  prove  the  exist- 
ence of  a  distress  against  the  col- 
lector, in  order  to  let  in  proof  of  one 
against  the  selectmen,  ib. 

7.  The  plaintiff' declared,  that  the  de- 
fendant, being  master  of  the  ship  on 
board  of  which  the  plaintiff'  was  a 
seaman,  left  the  plaintiff",  contrarj 
to  his  will,  on  a  desolate  island  in 
the  South  Sea.  The  defendant  pro- 
ved, that  he  commanded  the  plain- 
tiff to  leave  the  island  and  come  on 
board  the  ship,  which  the  plaintiff' 
refused  to  do  The  plaintiff',  to  show 
that  he  had  fears  of  ill  usage,  then 
offered  to  prove  particular  instances 
of  abuse  of  the  crew,  by  the  inferior 
officers  of  the  ship.  Held,  that 
such  cvidince  was  not  admissible. 
Bennett  v    Hoviard,  219 

8.  In  an  action  of  assumpsit  by  A.  cbim- 

ing  to  be  a  proprietor  of  Gore  Scrip, 
against  B,  C  and  D-,  who  had  re- 
ceived mon-y  for  the  use  of  the  pro- 
prietors, the  defendants  cannot  give 
in  evidence  a  rereiot  signed  by  the 
pW\i\X\ff  and  another  fr«r  such  Scrip 
to  account  viith  the  company,  to  prove 
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that  the  plaintift"  is  not  a  proprietor. 
Root  V.  BuU,  227 

9.  The  assignee  of  a  bankrupt  under 
the  late  bankrupt  law  of  the  United 
States,  muai  pr,-ve  title,  in  an  action 
of  ejectment,  like  any  other  party, 
by  producing'  the  original  deeds. 
Tcilcott  V.  Goodwin,  264 

10-  In  an  action  of  trespass,  for  taking 
and  dftaininj;  a  ship,  it  was  held, 
that  the  pluintifJ  was  entitled  to  give 
in  evidence  a  process  in  replevin  by 
C  a  third  pers.)n,  a  r^-pievin  bond 
by  D-  and  £.,as  sureties,  r-nd  a  judg- 
ment thereon  in  favour  of  the  de- 
fendant, and  to  prove  that  he  the 
plaintiff  had  indemnified  those 
sureties,  for  the  purpose  of  showing 
that  he  became  liable  to  the  defend- 
ant for  the  amount  of  his  claim 
against  C,  and  that  this  sum  ought 
to  be  the  rule  of  damages.  £ird  v. 
Clari,  272 

11.  Where  a  party   states   a    contract, 

which,  from  evidence  exhibited  on 
the  trial,  appears  to  have  been  in 
writing,  he  must  either  produce  it, 
or  show  that  it  is  not  in  his  power 
to  do  it ;  otherwise  no  proof  of  its 
execution  or  contents  will  be  receiv- 
ed.    United  States  v.  Porter,         283 

12.  Payment  of  a  bond  will  not  be  pre- 
sumed from  lapse  of  time  alone, 
within  a'shorter  period  than  twenty 
years.     Cottle  v.  Payne,  289 

13.  But  where  the  demand  is  a  stale 
one,  the  plaintiff  will  be  held  to 
strict  proof  of  the  amount  of  dama- 
ges, which  he  is  entitled  to  recover, 

ib. 

14.  In  an  action  against  A.  and  B.,  as 
partners,  on  a  contract  executed  in 
the  partnership  name,  A  suffered  a 
default,  and  B.  pleaded  the  general 
issue  :  Held,  that  letters  written  by 
A-  in  the  partnership  name^  couM 
not  he  read  in  evidence  by  B.  to 
show  that  he  was  not  a  partner 
with  A.    Champlin  v.  Tdlcy,         305 

15.  In  such  case,  an  acf'ount  book,  con- 
taining entriiis  made  by  A.  and  B. 
may  go  to  the  jury  as  evidence  of 
partnership,  ib. 

16.  In  an  action  en  a  promissory  note 
executed  by   A.    and    B.    jointly, 


brought  against  B.  only,  after  the 
bankruptcy  of  A.  under  the  laws  of 
the  United  States,  it  was  heid,  tbat 
the  admissions  of  A  were  evidence 
against  H.    Howard  v.  Cobb,         309 

17.  In  an  action  against  the  oM'ners  of  a 

vessel,  for  a  quantity  of  gdid  and 
silver  coin,  taken  by  the  master  at 
Nevis,  on  freight,  evidence  of  a  cus- 
tom of  merchants  in  Connecticut  and 
Neio-Tori,  that  the  freight  of  money 
received  by  the  master  is  his  peiqui- 
site,  and  that  he  is  to  be  personally 
liable  on  the  contract,  and  not  the 
owners,  was  held  to  be  admissible. 
Halsey  v.  Brown,  346 

18.  An  attorney  may  be  liable  for  a  debt 
lost  by  his  negligence,  but  he  is  not 
of  course  liable  for  the  loss  of  theevi- 
dence  of  that  debt  And  in  a  suit 
brought  against  him  for  such  loss,  he 
may  show  that  tiie  plamtifl  had 
another  remedy  for  the  recovery  of 
his  debt,  which  h^  has  successfully 
pursued    Huntingtonw  MuvnniU,  390 

19.  The  record  of  such  recovery  will  be 
proper  evidence  of  this  fact,  although 
the  attorney  was  no  party  to  it,     ib. 

20.  A  copy  of  a  certificate  of  survey, 
signed  A-  B-,  surveyor,  and  C  D.  ;ind 
E-  F;  committee,  and  certified  to  be 
a  true  copy,  by  G.  H ,  register,  is  not 
admissible  in  evidence  to  prove  the 
plaintiff's  title.      Weils  v.  Tryon,  489 

21.  Putting  a  letter  into  the  post-office, 
is  a  fact  from  which  the  jury  may 
infer,  that  the  person  to  whom  it 
was  addressed  had  notice  of  its  con- 
tents.    Hartford  Bank  \.  Hart,     492 

22.  In  an  action  by  the  endorsee  of  a  pro- 
missory note  against  the  defendant 
as  endorsor,  on  the  ground,  that 
though  the  endor.sement  was  a  for- 
gery, yet  lie  had  made  it  his  own  ; 
and  it  having  been  proved  that  his 
name  had  been  forged  on  othernotes 
discounted  at  the  bank,  of  which  he 
had  had  notice,  he  cannot  be  permit- 
ted to  prove  that  the  names  of  other 
persons  had  been  forged  under  simi- 
lar circun»stances,  of  which  they  had 
hud  notice,  ib. 

23.  The  confessions  of  individual  mem- 

bers of  a  corporation    aggregate,    a 
party  to  the  suit     which    were   net 
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jnade  in  the  exercise  of  any  corpo- 
rate dutv,  cannot  be  received  in  evi- 
dence    'Hartford  Baniv.  Hart,  492 

24.  An  attorney  cannot  be  compelled  to 
produce  in  e\  idence  a  paper  which 
was  left  with  him  by  a  client  in  ano- 
ther cause      Lynde  v.  Judd,         499 

25.  Where  an  original  paptr  is  in  the 
hands  of  an  attorney  under  such 
circumstances  that  he  cannot  be 
compelled  to  {)roduce  it  in  evidence, 
the  party  may  prove  and  exhibit  a 
copy,  '^• 

26.  A  copy  may  be  proved  by  comparing 
it  Aith  the  original  as  read  by  ano- 
ther person,  *"• 

27.  ^uxre,  whether  there  ought  not  to  be 
some  evidence  that  the  paper  read 
as  the  original  was  in  frict  such,     ib. 

28.  Caution    having  been   duly  entered 

with  the  town  clerk,  upon  land  con- 
veyed by  deed  not  acknowledged, 
such  deed,  after  demand  upon  the 
grantor,  and  refusal  by  him  to  ac- 
knowledge the  s  ime,  may  be  given 
in  evidence,  though  unacknow- 
ledged, in  an  action  of  ejectment. 
Bond  V.  KMe,  500 

Vide  Vahiance,  No.  2- 

EXAMINATION  OF  WITNESSES. 

When  a  witness  has  been  examined  by 
the  parly  against  whom  he  is  called, 
as  to  his  interest  in  the  event,  other 
witnesses  cannot  be  inquired  of  as 
to  his  interest;  and  it  makes  no  dif. 
ference  whether  such  examination 
was  under  the  general  oath,  or  the 
voire  dire;  nor  whether  it  was  in 
court,  or  before  a  magistrate,  taking 
a  dflksition  out  of  court.  liut/tr  v. 
Butm.  214 


EXECUTION. 

An  execution,  after  the  expiration  of  the 
term  within  which  it  was  mtide  re- 
turnable, is  of  no  avail,  and  an  ar- 
rest imder  it  is  a  trespass.  Stoyei  v. 
Laxarence,  * 

Vide  EviDtxcB,  Nii.  4. 


EXECUTORS. 

A  power  to  two  executors  to  sell  and 
dispose  of  an  estate,  in  such  way 
and  manner  as  they  shall  judge  most 
beneficial  to  the  devisees,  will  not 
give  one  of  them  a  power  to  sell,  nor 
will  it  authorize  one  or  both  to  enter 
upon  and  occupy  the  estate.  i/«// 
V.  Hull,  384 

Vide  Power. 

EXHIBITION. 

Every  public  show  and  exhibition 
w'hich  outrages  decency,  shocks  hu- 
manity, or  is  contra  bonos  mores,  is 
punisliable  at  common  law.  Knoviles 
V.  StatCt  103 


FALSE  IMPRISONMENT. 

Vide  Bail,  No.  2.    Execution. 

FAMILY  SETTLEMENT. 

If  a  person,  intending  to  make  a  family 
settlement  of  his  estate,  in  nature 
of  a  tf  stamcntary  disposition,  con- 
veys lands  to  his  sons,  by  several 
deeds,  and  the  deed  to  one  proves 
defective,  chancery,  after  the  death 
of  the  grantor,  will  compel  his  heirs 
and  widow  to  perfect  the  title  of  the 
graolee.     M'Callr.  M'Call,      402 

FEE-SIMPLE. 

Vide  Deed,  No.  3. 

FEME  COVERT. 

Vide  Conclusiveness  of  a  Sevtbkck 
OR  Decree,  No.  2.       ^l"" 

FOKECLOSURE. 
Upon  a  bill  of  foreclosure  by  a  mortga- 
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gee  holdinpf  separate  mortgages  for 
distinct  debts,  cliancery  will  decree 
a  ioreclosure,  upon  the  failure  of  the 
mortgagor  to  pay  both  debts,  and 
will  not  make  sep-r-^te  decrees  for 
each  debt.  Pheipty.  ElUviorth,    Z97 

FOREIGN  ATTACHMENT. 

1.  A.  gave  a  legacy  to  the  wife  of  B. 
payable  in  three  and  six  years  from 
the  testator's  death  ;  C-  a  creditor  of 
B.  .ittached  this  legacy,  by  process 
of  foreign  attachment,  in  the  hands 
of  A  V  executor,  and  demanded  the 
same  of  him,  on  execution,  before 
the  first  instalment  became  due,  and 
then  brought  a  scire  facias  against 
him  to  answer  the  debt  out  of  his 
own  estate :  Held,  that  he  was  not 
liable      Benton  v.  Dutcher,  436 

2.  ^<ere,  whether  a  legacy  due  to  the 
wife,  but  not  reduced  to  possession, 
can  be  atached,  by  process  of  foreign 
attachment,  for  a  debt  due  from  the 
husband,  ib. 

FOREIGN  JUDGMENT. 

1.  Lettei'S    of  administration   granted 

under  the  authority  of  another  slate, 
are  of  no  avail  in  this.  Hi  ley  v.  Bi- 
ley,  _  r4 

2.  Letters  testamentary  issued  under 
the  autlioriiy  of  one  state,  are  not 
available  in    another.     CItamplin  v. 


Tilley, 


30i 


FRAUD. 


Where  a  fund  was  bequeathed  to  tlie 
ecclesiastical  society  of  N.  S.,  the 
interest  of  which  was  to  be  applied 
for  the  purpose  of  maintaining  a 
free-scliool  in  one  of  the  districts,  it 
was  held,  that  an  agreement  by  the 
society  to  divert  this  fund  from  the 
object  for  which  it  was  given,  and 
a(>ply  it  to  the  support  of  the  minis- 
try, was  void,  being  a  fraud  upon 
third  persons.    Bailey  v.  Lev:is,  450 

Vide  Act  10 X,  No.  1. 


FRAUDULENT  CONVEYANCE. 

A.  on  the  eve  of  a  failure,  miide  a 
general  assignment  of  his  effects, 
ant)  gave  immediate  posiession  to 
B.  one  of  his  creditors,  in  trust,  to 
satisi)  the  debts  uue  to  B  and  cer- 
tain other  meritorious  creditors  spe- 
cified, and  to  pay  over  the  surplus, 
if  there  should  be  any,  to  the  cre- 
ditors generally.  C  and  D.,  credit- 
ors not  sf)ecially  named,  soon  after- 
wards attached  those  effects  in  the 
hands  of  B.,  as  the  property  of  A. 
Held,  that  this  conveyance  was  not 
by  law  fraudulent  against  the  at- 
tachment of  creditors.  Hempaead 
V.  Starr,  34i 

FRAUDS  AND  PERJURIES. 

1.  A  contract  for  the  sale  of  things  an- 
nexed to  the  freehold,  but  which 
are  capable  of  separation  without 
violence,  and  by  the  terms  of  the 
contract  are  to  be  separated,  is  not 
within  the  statute  of  frauds  and  per- 
juries.    Bosttuick  v   Leach,  476 

2.  Nor  is  an  agreement  not  to  exercise 
a  right  regarding  the  freehold,  as 
to  use  a  mill,  or  to  carry  on  a  trade 
in  a  particular  shop,  within  the  sta- 
tute, ib. 

5.  The  statute  contemplates  a  transfer 
of  lands,  or  some  interest  in  them, 

ib. 


G 


GENERAL  ASSEMBLY. 

In  1707,  tlie  General  Assembly  of  ConneC' 
ticut  had  not  so  fur  parted  with  their 
judicial  authority,  as  to  preclude 
them  from  awarding  new  trials  in 
subordinate  tribimals.  Humilton  v. 
Hempsted,  332 

GENERAL  RULES. 

Vide  RECULiE  Generales. 
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GRANT. 

A  grant  of  land  to  A.  to  continue  for 
a  yard  to  build  vessels  in,  by  A.  and 
his  heirs,  so  long  as  they  sball  see  tit, 
but  if  they  cease  to  use  it  for  this 
purpose,  not  to  be  sold  by  them,  but 
forever  to  remain  to  B.  and  liis  heirs, 
gives  A.  no  more  than  an  estate  for 
life,  and  the  remainder  to  B.  is 
good.     Rutty  V.  Tyler,  470 

GUARDIAN,    APPOINTMENT  OF. 

A  motion  for  the  appointment  of  a  guar- 
dian to  an  infant  party,  must  be  in 
writing,  and  must  state  the  name  of 
the  person  proposed,  and  his  consent 
to  be  appointed.  Hartthorn  v.  San- 
ford,  279 

H 

HEIR. 
Vide  Descent,  No.  1. 
HUSBAND  AND  WIFE. 

3.  Husband  and  wife  were  divorced  by 
a  decree  oftlie  legislature;  alimony 
was  allowed  her,  which  was  to  be 
in  lieu  of  all  claims  of  dower;  and 
she  was  constituted  sule  guurdian  of 
two  of  their  infant  children  :  held, 
that  the  father  was  liable  for  the 
education  and  support  of  such  chil- 
dren, furnisbed,  in  the  first  place, 
b^er  as  guardian,  and  afters ards 
bjB  stranger,  t  >  wbom  site  had  been 
married.    Staunton  v    Willson,         37 

0.  A  wife  may  be  a  witness  for  her 
husband  in  an  action  of  book  debt, 
especially  after  his  death,  though 
the  charges  accrued  in  his  life-time. 


selectmen  to  take  into  their  care 
and  custody,  the  persons  and  pro- 
perly of  persons  likely  to  be  x*edu- 
ced  to  want,  by  idleness,  mismi^ 
nagement,  or  bad  husbandry,  must 
have  a  strict  construction,  and  be 
strictly  pursued. 

Therefore,  wliere  the  selectmen, 
having  taken  tlie  property  of  a  per- 
son ot  tliat  description,  neglected  to 
set  up  a  ceriilicate  ot  iheir  doings, 
and  to  make  and  lodge  in  the  town 
clerk's  office  an  inventory  of  the 
property  taken,  pursuant  lo  the  pro- 
visions  of  the  l:^tli  section,  it  was 
held,  that  they  could  not  retain  such 
property,  and  that  the  owner,  after 
demand  :ind  refusal,  was  cntulcd  to 
recover  against  them  in  trover. 
Knapp  v.  Lociivood,  131 

IMMATERIAL  FACT. 

Vide  Evidence,  No.  3. 

INDEBITATUS  ASSUMPSIT. 

Indebitatus  assumpsit  for  money  had  and 
received  ad  coinputanUum  cannot  be 
sustained,  unless  the  defendant  ex- 
pi'essly  promise  to  pay  a  particular 
sura.     Collins  v.  Phelps,  5u6 

Vide  Assumpsit. 

INDORSEE. 

Vide  Endobsee. 

INDORSEMENT. 

Vide  Endorsement. 

INDORSOR. 

Vide  EMDoasoR.    ^. 


IDLE  PERSONS. 

the  statute,  tit  88.  c  1.  authorizing^  the 
Vol.  in.  3Y 


INDUCEMENT. 

Facts  stated  l)y  way  of  inducement  to  a 
material  traverse,  are  not  traversa- 
ble ;  and  the  p«rty>  by  joining  issue 
on  the  facts  travcrsccl,  does  net  ad. 


^tso 
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mit  the  truth  of  the    inducement. 
Fotuier  v.  Ciari,  231 

INFANCY. 

A  person  may  be  liable  for  prosecuting, 
after  he  is  of  full  age,  a  suit  com- 
menced by  him  maliciously,  and 
without  probable  cause,  while  an 
iilfatit.     Sterling  v.  Adams,  411 

INFORMATION. 

1,  Every  public  show  and  exhibition 
which  outrages  decency,  shocks  hu- 
manity, or  is  contra  bonus  mores,  is 
punishable  at  ct)mmon  law.  Knoiulcs 
V.  State,  103 

%  It  an  offence  punishable  at  common 
law  is  averred  in  the  information  to 
be  contra  J  ormam  statuti,  such  aver- 
ment may  be  rej<;cted  as  surplusage, 
and  will  not  vitiate,  ib. 

3.  An  information  for  an  exhibition  of  a 
sliuw,  must  particularly  stale  the 
cinumstances  in  which  the  inde- 
cency, barbarity,  or  immorality  of 
it  consists,  that  the  court  may  judge 
■whether  it  is  an  offence  within  the 
stotute,  tit.  116.  8.  1.  or  at  common 
Uw,  ib. 

INJUNCTION. 

A  decree  of  chancery  having  been 
reversed  on  the  ground  of  fraud 
pr;ictist(l  in  cbtaining  it,  and  the 
party  injured  restored  to  his  former 
situ  dior. ;  and  an  action  at  law  hav- 
ing been  brought  to  recover  dama- 
ges for  the  fraud  ;  chancery  will 
net  interpose  to  grant  an  injunction 
against  that  action,  on  an  applica- 
tion, by  the  opposite  party,  for  that 
purpose.  Feci  v.  Woodbridge,         508 

INSURANCE. 

1.  In  a  policy  of  insurance,  the  clause 
*^ prior  in  date,"  referring  to  other 
p<jlic  es  up.n  the  same  risk,  is  equi- 
valent w'l^h  prior  in  time  Brovin  v. 
Hartford  Insurance  Company,         58 


2.  An  interest  in  the  vessel  and  cargo 
gives  an  interest  in  the  profits  of  the 
voyage,  which  may  be  the  subject 
of  insurance.  Fosdick  v.  Norixiich 
Marine  Insurance  Company,  108 

3.  A-  insured  6,000  dollars,  as  profits  o» 
a  cargo  at  and  from  Bordeaux  to  the 
West  Indies.  At  the  time  of  effect- 
ing the  insurance,  A.  represented  to 
the  insurers  that  he  had  received 
advice  from  his  correspondent  at 
Bordeaux,  of  the  vessel's  arrival 
there,  and  of  the  state  of  the  mar- 
ket, and  that  it  was  expected  a  car- 
go would  be  obtained,  worth  from 
20,000  to  25,000  dollars.  The  ves- 
sel actually  sailed  with  a  cargo 
worth  but  9.251  dollars.  Held, 
there  was  no  misrepresentation,     ib. 

4.  In  a  case  of  an  insurance  upon  profits, 

and  a  total   loss,  no   abandonment 
is    necessary,  ib. 

INTEREST  INSURABLE. 

An  interest  in  the  vessel  and  cargo,  gives 
an  interest  in  the  profits  of  the  voy- 
age, which  may  be  tlie  subject  of  in- 
surance. Fosdick  V.  Norwich  Marine 
Insurance  Company,  108 

INVENTORY. 
Vide  Idle  Pbksons. 


JOINT  CONTRACT. 

In  an  action  on  a  joint  contract  against 
two,  where  one  has  suffered  a  de- 
faidt,  and  the  other  has  obtained  a 
verdict,  judgment  must  be  entered 
up  for  both.  Champlin  v.  Titley,  307 

Vide  Evidence,  No.  16. 
JOINT  ENDORSEMENT. 

J'ltfeENDOKSEMEXT,  No.  5. 
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JOINT  INTEREST. 

In  an  action  of  account,  alleging 
that  the  plaintiff  and  defendant 
built  a  ship  under  an  agreement 
that  each  should  contribute  an 
equal  naoiety  of  the  expense,  and 
receive  aiA  equal  moiety  of  the 
avails;  thiit  she  received  a  cargo, 
and  was  sent  to  Baltimore,  by  the 
plaintiff  and  defendant;  thence,  by 
direction  of  the  plaintitt'  and  defend- 
ant, she  went  to  London  with  a  cargo 
on  fcigiit ;  and  afterwards  per- 
formed several  other  voyages  with 
a  cargo  on  fi-eight,  and  was,  at  last, 
sold  at  Cadiz;  und  that  the  defend- 
ant receivcfi  more  than  his  propor- 
tion of  the  ship,  Ixitii  of  the  voyages 
and  tlie  sale:  H'^ld,  that  the  plain- 
tiff" and  df  fendant  were  to  be  con- 
sidered, imder  this  declaration,  as 
joint  owners  of  the  ship,  and  jointly 
interested  in  all  her  voyages,  from 
the  time  she  was  bnih  until  she 
\ras  sold;  and  that  in  order  to  ad- 
just the  accounts  of  the  parties,  it 
was  proper  for  the  auditors  to  in- 
quire into  the  earnings  of  the  ship, 
•nd  the  losses  incidental  to  the 
voyages.     Hale  v.  Halct  o77 


while  such  decree  remains  in  force. 
Peck  V.  Woodbridge,  30 

2.  In  an  action    on    a    joint  contract 

against  two,  wheri.  one  has  suffered 
a  default,  and  the  other  has  obtain- 
ed a  verdict,  judgment  must  be  en- 
tered up  for  both.  Chatnplin  v.  Til- 
iej,  307 

3.  An  action  sounding  in  tort  against  A. 
an  inhabitant  of  tlie  state  of  Shade 
Island,  and  B  an  inhabitant  of  this 
state,  being  brought  to  the  county 
court,  A.  did  not  appear,  nor  put  in 
a  plea,  but  B.  appeared  and  pleaded 
to  the  action,  and  judgment  was 
rendered,  at  the  first  term,  in  favour 
of  the  defendant;  the  plaintiff  then 
appealed  to  the  superior  court,  and 
there  had  judgment  in  his  favour: 
Held,  that  the  proceedings  of  the 
county  court  were  void,  and  the 
judgment  of  tht  sup>'rior  court  er- 
roneous, being  rendered  without 
regular  process  in  the  cause.  Stoyel 
V.  IVesicott,  349 

4.  A  juilgment  which  answers  the  is- 
sue, and  on  which  execution  was 
granted,  will  not  be  reversed,  be- 
cause it  did  not  say  that  the  party 
should  recover,  and  that  execution 
should  issue-    Bradley  v.  Clarik,  502 


JUDGMENT,  CONCLUSIVENESS 
OF. 

A  record,  that  the  defendant  in  an 
action  of  bcok  debt  appeared, 
»nd  pleaded  that  he  owed  the 
plaintiff  nothing,  but  that  the  plain- 
tiff owed  him,  and  judgment  that 
the  parties  were  fully  heard  thereon, 
is  conclusive  against  him,  in  another 
action  on  book.     Lane  v.  Coot,     255 

Vide  Judgment,  No-  1 
JUDGMENT. 

1.  A  man  cannot  collaterally  impeach, 
or  call  ill  question,  a  judgment  of  a 
court  of  law,  or  a  decree  in  equity, 
to  which  he  is  a  partv.  No  artimi, 
therefore,  will  lie,  for  obtaining  a 
liecrce  by  faUc  and  fori^d  evidence. 


JURISDICTION. 

1.  An  action  in  favour  of  the  endorsee 

of  a  promissory  note,  a  citizen  of 
one  state,  against  the  endorsor,  a 
citizen  of  a  diflerent  state,  may  be 
brought  before  the  circuit  court  of 
the  United  States,  though  the  ma- 
ker and  payee  of  such  note  arc 
citizens  of  the  same  state.  Cod' 
viite  V.  Gleason,  S 

2.  If  a  party  is  described  as  a  citizen 
of  the  district  of  Nevi-York,  he  is 
sufficiently  described  as  a  citizen 
of  the  ttate  oi  Nevi-York.  Edvards 
V.  Nichols,  10 

3.  A.  having  a  suit  pending  in  court 
against  B-  the  parties  mutually 
agreed,  that  il  should  be  called 
out,  and  submitted  to  arbitration, 
and  that  the  costs  which  had 
ni'^'".   and   should  arise    thereon. 
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should  follow  tlie  award.  The 
arbiti'ators  met,  and  J.  atteniied; 
but  li,  revoked  his  submission.  In 
an  action  on  the  case  tor  aucli  revo- 
cation, it  was  held,  tliat  A  was  en- 
titled to  recover  as  well  the  costs 
in  the  suit  at  law,  as  those  under 
the  submission;  both  or  which,  as 
stated  m  the  declaratitm,  amounting 
to  more  than  seventy  dollars,  gave 
the  superior  court  jurisdiciiou  of  the 
cause,     koxvley  v.  Voung,  118 

4.  In  an  action  of  ejectment  for  lands 
in  Conneaicut,  'A'  whicii  tlie  defend- 
ant  had   disseised  the  plaintitls  18 

^  months  before,  and  continued  in  pos- 
session, part  of  the  plaintiffs  were 
described  as  citizens  oi  Vermont,  and 
part  as  citizens  of  Connecticut,  and 
tlie  defendant  was  described  as  a 
citizen  of  Newlhrk,  dwelling  in 
Connecticut;  Held,  that  the  plaintiffs 
were  not  citizens  of  Vermont,  nor 
the  defendant  a  citizen  of  New-Tori, 
within  the  constitution  and  laws  of 
the  United  States.-  and  that  the 
cause,  tiierefore,  was  not  within  the 
jurisdiction  of  this  court.  Bissell  v. 
Eorton,  281 

5.  The  courts  of  the  United  States  will  not 
hold  jurisdiction  of  a  cause  on  the 
ground  that  one  of  the  parties  is  an 
alien,  unless  he  is  stated  to  be  such 
in  express  terras.  MichaeUon  v. 
Denniion,  294 


5.  In  tiiis  case,  the  court  appointed  aB 
officer  to  take  care  of  the  jury,  and 
charged  him  not  to  suffer  them  t!o 
separate,  until  they  had  agreed  in  a 
verdict,  nor  to  speak  to  them, 
except  to  ask  them  if  they  were 
agreed.     Anonym,ous,  311 

6.  A  juror  who  had  married  the  sister 

of  a  party  in  another  cause  depend- 
ing upon  the  same  principles  as  the 
one  on  trial,  excused  from  sitting, 
though  his  wife  was  then  dead. 
Hartford  Bank  \.  Hartt  491 


LANDS. 
Vide  FaAtDS  and  Perjuries,  No.  1. 

LEGACY. 
Vide  Foreign  Attachment,  No.  1. 

LETTERS  OF  ADMINISTRATION. 

Letters  of  administration  granted  un- 
der the  autljority  of  another  state 
are  of  no  avail  in  this,     £i(ey  y.  i?i- 

ley,  74 

LETTERS  TESTAMENTARY. 


JURY. 

1,  It  is  a  sufficient  ground  of  arrest  of 
judgment,  that  one  of  the  jurors 
conversed  about  the  cause,  while 
it  \yas  on  trial,  with  persons  not  of 
the  jury.     Bennet  v.  Hoviard,       219 

2.  If  a  jury  separate  after  a  cause  is 
committed  to  them,  and  bef<)re  they 
have  agreed  in  a  verdict,  and  after- 
wards return  a  verdict,  it  will  be 
set  aside.     Lester  v   Stanley,        287 

Vide  etiam  Nicolls  v.  Whiting,  in  note,  ib. 

%.  Same  points.      Hoviard  v  Cobb,   310 
4.   Butneltiier  the  jurors,  nor  the  offi- 
cer to  whose   care  tliey  were  com- 
mittetl  can  be  compelled  to  testify 
fft  the  fact  of  such  soparationj      ib. 


1.  Letters  testamentary  issued  under 
the  authority  of  one  state  are  not 
available  in  another,  thaviplin  v. 
Tilley,  303 

2.  But  if  to  an  action  brought  by  an 
executor,  on  a  cause  of  action  ari- 
sing in  the  life-time  of  the  testator, 
the  defendant  plead  the  general  is- 
sue, the  plaintiff  cani>ot  be  required 
on  tilt  trial,  to  produce  any  letters 
testamentary,  ib- 

J.IMITATIONS,  STATUTE  OF. 

An  actual  ouster,  and  adverse  posses- 
sion, continued  uninterruptedly  for 
fifteen  years,  will  bur  the  original 
proprietor  of   his  right  of   entry, 
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whether  the  ouster  and  adverse 
possession  were  by  the  same  per- 
son or  persons,  for  the  whole  term, 
or  by  different  persons  for  diflcrent 
portions  of  it.     Fanning  v.    Wilcox, 

25S 


LUNACY. 
Vide  NoN  Compos  Mentis. 

M 

MAKER. 
Vide  Promissory  Notes. 

MARINERS. 

The  master  of  a  vessel  has  a  right,  du- 
ring the  voyage,  to  punish  his  mari- 
ners, by  corporal  ctiastisement,  for 
disobedience  to  any  of  his  reasona- 
ble commands,  and  for  insolence, 
and  other  offences.  Michaelton  v. 
Denniion,  294 

MASTER  AND  APPRENTICE. 

Vide  CovENAMT,  No.  1. 

MASTER  OF  A  VESSEL. 

The  master  of  a  vessel  has  a  right,  du- 
ring the  voyage,  to  punish  his  mari- 
ners, by  corp<»ral  cliastiscment,  for 
disobedience  to  any  of  his  reasona- 
ble commands,  and  for  insolence, 
and  other  oH'ences.  Michaelton  v. 
Denniton,  294 

MISREPRESENTATION. 

J.  insured  6,000  dollars,  as  profits  on 
a  cargo,  at  and  from  Bordeaux  to  the 
IVett  Indiet.  At  the  time  of  cflcct- 
ing  the  insurance,  A.  represented  to 
the  insurers,  that  he  had  received 
advice  from  his  correspondent  at 
BorJeaux,  of  the  vessel's  arrival 
there,  and  of  tlie  state  of  tlic  mar- 


ket, and  that  it  was  expected  a  car- 
go would  be  obtained  wurth  from 
20,000  to -25,000  dollars.  The  ves- 
sel actually  sailed  with  a  cargo 
worth  but  9,251  dollars.  Held, 
there  was  no  misrepresentation. 
Fosdick  v.  Noraich  Marine  Insurance 
Company^  108 

MORTGAGE. 

Upon  a  bill  of  foreclosure  by  a  mort- 
gagee holding  separate  mortj,'-ages 
for  distinct  debts,  chancery  will  de- 
cree a  foreclosure,  upon  the  failure 
of  the  mortgag  ir  to  pay  both  debts, 
and  will  not  make  separate  decrees 
for  each  debt.     Phelps  V.  EUsvionht 

397 


N 


NECESSARIES. 

1.  Husband  and  wife  were  divorced  by 

a  decree  of  the  legislature  ;  alimony- 
was  nllowed  her,  which  was  to  be 
in  lieu  of  all  claims  of  dower;  and 
she  was  constituted  sole  guardian 
of  two  of  their  infant  children; 
held,  that  the  father  was  liable  for 
education  and  support  of  such  chil- 
dren, furnished,  in  the  first  place,  by 
her  as  gu^irdian,  and  afterwards  by 
a  stranger,  to  whom  she  had  been 
married      Staunton  v.  WiUson,        37 

2.  Where  an  infant  child  elopes  from  his 

father  for  fear  of  personal  vioknce 
and  abuse, and  cannot  with  safety  live 
with  him,  the  father  is  liable  for  ne- 
cessary support  and  education  fur- 
nished to  such  child  by  a  stranger, 

id. 

2.  What  articles  are  necessaries  must 
<lepend  upon  the  circumstances  of 
the  party  for  wliom  they  are  furnish- 
ed, and  when  those  circumstances 
are  ascertained,  iht  court  will  only 
instruct  the  jury  as  to  the  claue*  of 
articles  which  are  to  be  considered 
as  necessaries,  ib. 

4.  Book  debt  will  lie  for  necessariei 
furnibhcd  to  an  infant,  without  a  re- 
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quest  from  the  party  liable,  or  a 
promise  to  pay  for  them.  Staunton 
V.  JVilUon, 


37 


NEGLIGENCE. 


An  attorney  may  be  liable  for  a  debt 
lost  by  his  negligence,  but  he  is  not 
of  Course  liable  for  the  loss  of  the 
evidence  of  that  debt.  And  in  a 
suit  broujjht  against  him  for  such 
loss,  he  m-«y  show  th.tt  the  plaintiff 
had  another  remedy  for  the  reco- 
ver)' of  his  debt,  which  he  lias  suc- 
cessfully pursued.  Huntington  v. 
£umnHl,  390 

NEW  TRIALS. 

In  1707,  the  General  Assembly  of  Con- 
necticut had  not  so  far  parted  with 
their  judicial  autliority  as  to  pre- 
clude them  from  awarding  new 
trials  in  subordinate  tribunals.  Ha- 
milton V.  Hempstead,  332 

NEXT  OF  KIN. 

By  the  statute  of  distributions,  previous 
to  the  revision  in  1784,  real  and  per- 
sonal property  were  placed  upon 
the  same  fooling ;  and  the  term 
*'  next  of  iin"  had  the  same  mean- 
ing, whether  used  with  reference  to 
one  or  the  other.  When  used  with 
reference  to  real  estate,  it  never 
meant  those  only  of  the  blood  of  the 
first  purchaser.     Hillhouse  \.  Chester, 

166 

NON  COMPOS  MENTIS. 

A  man  may  show  that  he  was  non  coin- 
pos  mentis  in  avoidance  of  his  deed. 
Webster  v.  Woodford,  90 

NOTICE. 

1.  A'  and  B.  of  N'cv:-York,  and  C.  of 
Norviick,  in  Connecticut,  having  been 
partners   in  trade,  dissolved  their 


partnership,  and  published  notice  of 
such  dissolution,  tor  several  weeks 
successively,  in  iwo  newspapers,  one 
printed  at  Norwich,  which  was  their 
usual  place  of  lioiiig  business,  and 
the  otuer  at  New-  London,  in  the  vi- 
cinity- B.  at'ter\Vaids  end>/rsed  a 
bill  ot  exchange,  in  Neiu-Tori,  in 
the  company  name  ;  but  wiieitier 
the  endorsee  had,  or  had  not,  actu- 
al notice  of  tlie  Uissolution  did  not 
appear;  nor  did  it  appear  that  he 
had  ever  been  a  coriespontlent  of 
the  company.  Held,  that  these  facts 
conslituted  reasonable  notice  to  him, 
and  to  every  other  person  not  a  cor- 
respondent of  the  company.  MoKiUtt 
V.  Hoviiand,  353 

.  The  tacts  which  are  supposed  to 
constitute  notice  of  a  dissolution  of 
partnership  being  ascertained,  it  is 
a  quesLion  ol  lavi  whtihe;  the  no- 
tice be  reasonable,  or  not,  ib. 
In  the  assignment  ol  a  book  debt,  no- 
tice to  the  debtor  is  indispensable ; 
for,  until  such  notice  is  given,  the 
property  remains  in  the  assignor's 
possession,  and  is  liable  tor  his 
debts.  WooddriUge  v.  ^er/eins,  364 
Putting  a  letter  into  the  post-office, 
is  a  fact  from  which  the  jury  may 
infer,  that  the  person  to  whom  it 
was  addressed  had  notice  of  its  con- 
tents. '  Hartford  £ank\-  Hart,    492 

A.  having  made  a  conveyance  of  land 
to  li.  and  B  to  C :  and  D.  a  cre- 
ditor of  A.,  having  attached  the  pre- 
mises, in  a  suit  against  /f«,  and  cau- 
sed a  copy  of  the  Attachment  to  be 
left  in  the  town-clerk's  office,  be- 
fore the  conveyance  from  B  lo  C-, 
such  copy  is  notice  to  C ,  and  to  all 
the  world,  of  D  ''s  claim  to  the  pre- 
mises.    Rathbone  v.  Kiley,  '  SOS 

Vide  Usury,  No.  2. 


o 

OATH. 

FtWtf  Witness,  No- 
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OFFENCE. 

1.  Evety  public  show  and  exhibition 
which  outrages  decency,  shocks 
humanity,  or  is  contra  bonos  inoret, 
is  punishable  at  common  law. 
Knowiet  v.  :itate,  103 

2.  If  an  ottence  punishable  at  common 
law  is  averred  in  the  information 
to  be  contra  Jormam  statuti,  such 
averment  may  be  rejected  as  sur- 
plusage, and  will  not  vitiate,         ib. 

•«. 

•  OUSTER  AND  ADVERSE  POS- 
SESSION. 

An  actual  ouster,  and  adverse  posses- 
sion, continued  uninterruptedly  for 
fifteen  yeai-s,  will  bar  the  original 
proprietor  of  his  right  of  entry, 
•whether  the  ouster  and  adverse 
possession  were  by  the  same  per- 
son or  persons,  for  the  whole  term, 
or  by  different  persons,  for  different 
portions  of  it.     Fanning   v.   Wilcox, 

258 


PARENT  AND  CHILD. 

Where  an  infant  child  elopes  from  his 
father,  for  fear  of  personal  violence 
and  abuse,  and  cannot  with  safety 
live  with  him,  the  father  is  liable  for 
necessary  support  and  education 
furnished  to  such  child  by  a  stran- 
ger.    Staunton  v.  WilUon,  37 

PARTNERSHIP. 

1.  In  an  action  against  A.  and  B.,  as 
partners,  on  a  contract  executed  in 
the  partnt-rship  name,  A.  suffered  a 
default,  and  B.  pleaded  the  general 
issue  :  Held,  that  letters  written  by 
A-  in  the  partnership  name  could 
not  be  read  in  evidence  by  B.  to 
•how  that  he  was  not  a  partner 
with  A.    Champlin  v.  Titley,         oU6 

2.  In  siich  case,  an  account  book,  con- 
taming  entries  made  by  A.  and  B. 
may  go  to  the  jury  as  evidence  of 
partnership,  ib, 

3.  A. and  B.  of  Ncv-I'ori, and  C.  ai Nor- 


nick,  in  Connecticut,  having  been 
partners  in  trade,  dissolved  tlieir 
partnership,  and  published  notice  of 
such  dissolution,  for  several  weeks 
successively,  in  two  newspapers, 
one  printed  at  Norviich,  which  was 
their  usual  place  of  doing  business, 
and  the  other  at  Xew-London,  in  the 
vicinity.  B.  afterwards  endorsed  a 
bill  of  exchange  in  New-Tork,  with 
the  company  name ;  but  whether 
the  endorsee  had  or  had  not  actual 
notice  of  the  dissolution  did  not  ap- 
pear ;  nor  did  it  appear  that  he  had 
ever  been  a  correspondent  of  the 
company.  Held,  that  these  facts 
constituted  reasonable  notice  to  him, 
and  to  every  other  person  not  a  cor- 
respondent of  the  company.  Moivatt 
V.  JHtrwland,  653 

4-  The  facts  which  are  supposed  to  con- 
stitute notice  of  a  dissolution  of 
partnership  being  ascertained,  it  is 
a  question  of  law  whether  the  no- 
tice be  reasonable,  or  not,  ih. 

PAUPER. 

There  being  two  parishes  in  the  same 
town,  a  pauper  resided  in  the  first 
four  years  ;  he  then  removed  to  'he 
second,  and  resided  there  six 
months,  when  it  was  incorporated 
into  a  distinct  town ;  he  remained 
there  after  the  incorporation  four 
years  and  six  months,  and  then  went 
away.  Held,  tJiat  he  gained  no  le- 
gal settlement  in  the  town  last  men- 
tioned. Inhuhitariu  of  Oxford  \.  In- 
habitants  of  JVoodbrklge,  224 


PAYMENT. 

Payment  of  a  bond  will  not  be  pre- 
sumed from  la[jse  of  lime  alone 
within  a  shorter  j)eriod  than  twenty 
years.     Cottle  v.  Payne^  289 

PLEADING. 

1.  A  declaration  for  labour  done,  or 
services  performed,  generally,  is 
good.     EdviariU  v.  Nicholt,  16 

2.  Usury  may  be  given  in  evidence  un- 

der the  general  issue.    Culver  v.  /?o- 
i>iiU9H,  68 


s^ 
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3.  In  such  case  the  defendant  must  give 

the  plaintiff  notice   of  the  defence. 
Culver  V.  lioOinson,  68 

4.  A  man  may  siiow  that  he  was  non 
Compos  mentis,  in  avoidance  of  his 
deed,     Webster  v.  Wuoaford,  90 

3.  If  an  offence  punisiiaoic  at  common 
Jaw  is  averred  in  the  iiiturmaiion  to 
be  cur.traforinam.  statuti,  such  aver- 
ment may  be  rejected  as  surplusage, 
and  will  not  vitiate.  Knovsles  v. 
State,  103 

6.  An  information  for  an  exhibition  of 
a  show,  must  particularly  state  the 
circumstances  in  whicli  llie  indecen- 
cy, barbarity,  or  immorality  of  it 
consists,  that  the  court  may  judge 
whether  it  is  an  ofience  within  the 
statute,  tit.  116.  s.  1.  or  at  common 
law,  ib. 

r.  Facts  stated  by  way  of  inducement 
to  a  material  traverse,  are  n(jt  tra- 
versable; and  the  party,  by  joining 
issue  on  the  facts  traversed,  does 
not  admit  the  truth  of  the  induce- 
ment. Foiuler  v.  Clark,  231 
S.  ^ui^re,  whetuer  after  ajjlta o^noa.'ward, 
a  rejoinder  of  a  revocation  is  a  de- 
parture ?  ib. 

9.  An  allegation  in  an  indictment, 
which  is  not  impertinent  or  foreign 
to  the  cause,  must  be  proved,  though 
a  prosecution  for  the  same  otlencc 
might  be  supported  without  such 
allegation.     United  States  v.  Porter, 

283 
10.  In  an  action  on  a  promissory  note  for 
80  dollars,  to  be  paid  in  good  West- In- 
dia rum,  sugar,  or  molasses,  at  the 
election  oj"  the  payee,  inithin  eight  days 
after  aate,  it  v.aa  lield  to  be  unne- 
cessary to  aver  that  the  payee  made 
his  election,  and  gave  notice  thereof 
to  the  promissor,  as  tlie  latter  was 
bound,  at  all  events,  to  make  pay- 
ment in  one  of  the  articles  specified, 
within  eight  days,  and  on  failure, 
became  immediately  liable.  Toivn- 
send  v.  Wells,  327 

il.  An  allegation  tljat  words  charged 
as  slanderous  were  inovin  to  the 
party  and  to  the  public  in  general 
to  be  true,  is  a  sufficient  allegation  of 
their  truth.  Sterling  v  Adams,  411 
12.  In  an  actian  for  a  vexatious  suit,  tlie 


plaintiff  having  stated,  that  in  the 
original  suit,  he  recovered  his  costs, 
alleged,  that  he  luas  most  unjustly 
imprisoned  on  said  suit,  for  the  space 
of  t'ucnty  -Jour  hours,  and  in  uejenuing 
the  same  expenaea  large  sums  oj  mo- 
ney, to  viit,  the  sum  oJ  200  dollars  in 
eviploying  counsel  to  defend ;  also  the 
sum  qfi,00  dollars  in  paying  'xitnesscs, 
ana  VLuintaining  them,  ixhen  attending 
on  the  trial;  also  the  sum  oJ  100  dol- 
lars in  m,aking  various  journeys  t$ 
procure  testimony,  and  in  attending  on 
the  trial ;  without  showing  that 
such  damages  exceeded  the  costs 
rec(jvered  :  He'd,  this  was  a  suffi- 
cient allegation  of  damages.  Ster- 
ling V  Adams,  411 
13.  If  a  plaintitt' iwcs  or  pleads  by  conserva- 
tor, and  tlie  record  is  in  usual  form, 
and  judgment  in  his  favour,  it  will  be 
good;  and  those  words  will  be  re- 
jected as  surplusage.  Woodford  v. 
Webster,                                          472 

POSSESSION. 

Vide  Trespass,  No.  1.  3. 

POST-OFFICE. 

r*^  Evidence,  No.  21. 

POWER. 

1.  A  power  to  two  executors  to  sell  and 
dispose  of  an  estate,  in  such  way 
andmanner  as  they  shall  judge  most 
beneficial  to  the  detisees,  will  not 
give  one  of  them  a  power  to  sell,  nor 
will  it  authorize  rne  or  both  to  enter 
upon  and  occupy  the  estate.  Bull 
V.  Bull,  384 

2.  A  power  to  executors  to  sell  and  dis- 
pose of  lands  devised  to  the  chil- 
dren of  the  testator,  is  a  power  to 
sell  only,  and  ceases  upon  the  death 
of  one  of  the  devisees.  Seymour  v. 
Bull,  388 

PRACTICE. 

1.  A  motion  for  the    appointment  of  a  - 
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guardian  to  an  infant  party,  must  be 
in  writing,  and  must  state  Uie  name 
of  tlie  person  proposed,  .nd  his  con- 
sent to  be  appointed.  Hartshom  v. 
Sanford,  279 

2.  An  ajidavit  in  support  of  a  motion  lo 
put  o  I  a  cause  lor  the  absence  of 
a  witness,  cannot  be  explained  by 
matters  extrinsic.     Smith  v-  Barker, 

280 

3.  Letters  testamentary  issued  under 
the  authority  af  one  state,  are  not 
available  in  another.  Champ/in  v. 
TiUey,  303 

4.  But  if  to  an  action  brought  by  an  ex- 

ecutor, on  a  cause  of  action  arising 
in  the  life-limt-  of  the  testutor,  the 
defendant  plead  the  general  issue, 
the  plaintiff  cannot  be  required,  on 
trial,  to  produce  any  letters  testa- 
mentary, ib- 
0.  In  an  action  on  a  joint  contract 
against  two,  where  one  has  suiiercd 
a  default;  nd  the  other  has  obtain- 
ed a  verdict,  judgment  must  be  en- 
tered up  for  both,     lb                   oi)7 

6.  After  an  affidavit  in  support  of  a  mo- 
tion for  the  continuance  of  a  cause, 
on  the  gnmnd  of  the  absence  of  a 
material  witness,  has  been  made, 
the  opposite  party  may  make  a 
couiuer-affidavit,  stating  any  circum- 
stances that  renfler  it  impossible,  or 
improbable,  that  the  evidence  of  the 
witness  can  be  obtained  within  a 
reasonable  time  ;  but  such  counter- 
affidavit  must  not  deny  the  material- 
ity ot  the  evidence.   Anonjniout,  o08 

7.  An  action  soundmg  in  tort  against 
A  an  iiih.ibitant  of  the  state  of 
Jihode-Island,  an<l  B.  an  inhabitant 
of  this  sUte,  being  brought  to  tlic 
comity  court,  A  did  not  appear,  nor 
put  in  a  plea,  but  B  ap|)cared  and 
pleaded  to  the  action,  .ind  judijment 
was  rendered,  at  the  first  term,  in 
favour  of  ilie  defenilanls;  the  plam- 
tift'  then  appealed  to  the  superior 
court,  and  there  had  judgment  in 
his  favour:  held,  that  the  proceed- 
ings of  tlie  county  court  wei*e  void, 
and  tile  judgment  of  the  superior 
court  erroneous,  being  rendered 
without  regular  process  in  the  cause. 
Stoyel  V.  Wettcott,  349 

8.  U'ldcrthe  rule  for  the  defendant's 
counsel  to  s.iy  whether  he  \\ki  a  ds- 

voi..  nr. 


fence,  it  is  sufficient  for  the  counsel 
to  say,  that  his  client  has  instructed 
him  to  defend,  and  he  expects  the 
cause  will  be  tried,  unless  previous- 
ly settled.  Terry  v.  Cupen,  495 
9.  A  judgment  which  answers  the  is- 
sue, and  on  wiiich  execution  was 
granted,  will  not  be  reversed  be- 
cause it  did  not  say  that  the  party 
should  recover,  and  ilial  execution 
should  issue.     Bradley  v.  Clark,  502 

PROBABLE  CAUSE. 

1.  If  in  an  action  of  slander  the  defend- 
ant admits  the  speaking  of  the 
words,  but  jusiiiies  on  the  groifnd 
that  they  were  true,  he  does  not 
thereby  admit  probable  cause,  so  as 
to  precluile  him  from  showing  the 
want  of  it,  in  an  action  for  a  vexa- 
tious suit.  Sterling  v.  Adanis,  411 
2.  A  person  may  be  liable  f  )r  prosecuting, 
after  he  is  of  full  age,  a  suit  com- 
menced by  him  maliciously,  and 
without  probable  cause,  while  an 
infant,  ib. 

PROBATE. 

ride  Letters  of  Administration- 
Letters  Testamentary. 

PROCESS. 

1.  Serving  a  summons  on  any  individual 

of  a  corporation  is  not  sufficient  no- 
tice to  hold  the  corporation  to  trial. 
Hand  V.  Bull,  441 

2.  And  the  individual  summoned  may 
plead  the  want  of  notice  lo  the  cor- 
poration, ih, 

PROFITS. 

1.  .\n  interest  in  the  vessel  and  cargo 
gives  ail  interest  in  the  profits  of  the 
voyage,  which  may  be  the  subject 
of  insurance.  Futdici  v.  Norwich 
Murine  lusun.n.'e  Company,  108 

2.  In  case  of  an  insurance  upon  profits, 

and  a  total  loss,  na  abanduninent 
Is    necessary,  ih. 

.1  Z 
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PROMISSORY  NOTES. 

1.  An  action  in  favour  of  the  endorsee 
of  a  promissory  note,  a  citizen  of 
one  slate,  against  the  endorsor,  a 
citizen  of  a  different  state,  may  be 
bnught.  before  the  circuit  coiirt  of 
the  United  States,  though  the  maker 
and  payee  of  such  note  are  citizens 
of  the  same  state.  Codwhev.  GUa- 
ton,  3 

2.  Though  a  note  is  void  as  against  the 
maker,  it  m^y  be  good  against  an 
endorsor,  in  favour  of  an  endorsee, 
who  took  it,  relying  upon  the  en- 
dorsement-   lb.  12 

3.  I'ne  contract  made  by  endorsement 
extends  to  all  future  endorsees,  even 
where  notes  are  not  negotiable,     ih. 

4.  Whether,  in  an  action  by  the  endor- 
see of  a  negotiable  note  against  the 
maker,  a  discharge  by  the  payee 
sliall  be  available  as  a  defence,  un- 
til it  be  shown  by  the  maker  that 
the  receipt  was  given  before  the 
endorsement  was  made  ?  Stuart  v. 
Greenleaf,  311 

5.  In  an  action  by  the  endorsee  of  a  pro- 
missory note  against  the  defendant 
as  endorsor,  on  the  ground,  that 
though  the  endorsement  was  a  for- 
gery, yet  lie  had  made  it  his  own  ; 
and  it  having  been  proved  that  his 
name  had  been  forged  on  other  notes 
discounted  at  the  bank,  of  which  he 
had  had  notice,  he  cannot  be  permit- 
ted to  prove  that  the  names  of  other 
persons  had  been  forged  under  simi- 
lar circumstances,  of  which  they  had 
had  notice.     Hartford  Bank  v.  Hart, 

493 

6.  Where  there  are  several  endorsors 
of  a  promissoiy  note,  they  are,  in 
general,  liable  to  each  other,  in  the 
order  of  their  respective  endorse- 
ments-    Talcott  v-  Cogsvicll,  512 

r.  A-  being  indebted  to  B.  by  note,  and 
proposing  to  pay  part  by  a  new  note, 
makes  his  note  payable  to  C,  and 
then  procures  <?.,  and  afterwards  D. 
to  endorse  it  for  A's  accommoda- 
tion ;  the  note  becoming  due,  after 
having  been  accepted  by  B.  and  dis- 
counted for  him  at  the  bank,  A.  fails 
to  take  it  up,  and  C  and  JD.  after 
notice  of  such  failure,  come  sepa- 


rately to  the  bank,  and  take  it  u|», 
each  paying  a  moiety.  In  an  action, 
brought  more  than  three  years  af- 
tei  wards,  by  D.  against  C  to  reco- 
ver back  the  money  paid  by  D.  on 
the  note,  these  circumstances  fm:- 
nish  sufficient  evidence  that  the 
endorsement  by  both  was  joint,  and 
each  having  paid  what  in  that  case 
each  would  be  compellable  to  pay, 
no  recovery  can  be  had.  Talcott  v. 
Cogsvieli,  513 

R 


REGULiE  GENERALES. 

1.  Rules  of  practice  adopted  May  26th, 
1807,  28 

2.  Rules  adopted  ^ne  teim,  1808,  29. 

378 

RELEASE. 

A.  conveyed  to  B.  with  covenants  of 
seisin  and  warranty,  a  piece  of  land 
containing  thirteen  acres,  bounded 
north  and  south  by  undisputed 
limits,  east  by  the  land  of  C,  and 
west  by  that  of  A.  In  an  action 
of  trespass  quare  clausum  f regit ^ 
brought  by  B.  against  C  to  which 
the  defendant  pleaded  title,  claim- 
ing that  the  dividing  line  between 
his  land  and  that  conveyed  to  the 
plaintiff  w^s  west  of  the  locus  in 
quo,  A.  was  offered  as  a  witness  to 
disprove  the  defendant's  claim,  af- 
ter a  release  from  the  covenants  in 
his  deed  had  been  executed  by  the 
plaintiff'  to  him:  Held,  that  A.  was 
an  incompetent  witness,  being  inte- 
rested to  establish  the  dividing  line 
as  far  eastward  as  possible,  and  that 
the  release  did  not  restore  his  com- 
petency, as  the  covenants  in  his  deed 
run  with  the  land.  Abby  v.  Good- 
rich, 433 

REPRESENTATION. 

A.  insured  6,000  dollars,  as  profits  on 
a  cargo,  at  and  from  Bordeaux  to  the 
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Wett  Indies.  At  the  time  of  effect- 
ing ihe  insurance,  A.  represented  to 
the  insurers,  that  he  bad  received 
advice  from  his  correspondent  at 
Bordeaux,  of  the  vessel's  arrival 
there,  and  of  the  state  of  the  mar- 
ket, and  that  it  was  expected  a  car- 
go would  be  obtained  worth  from 
20,000  to  25,000  dollars.  The  ves- 
sel actually  sailed  with  a  cargo 
worth  but  9,251  dollars.  Held, 
there  was  no  misrepresentation. 
Foidiek  V.  Norviich  Marine  Inaurance 
Company ^  108 


SEISIN. 

The  maxim  seisina  facit  stipitein  has 
never  been  adopted  in  this  state; 
but  on  the  death  of  the  ancestor, 
the  descent  is  cast  upon  the  heir, 
without  any  reference  to  the  ixtual 
seisin  of  such  ancestor.  Hillhouse  v. 
Chester,  1 66 

SELECTMEN. 
Videl'Di.%  PsssoNS.  Evidence,  No.  6. 


REVOCATION. 

Fttilff  JCKISDICTTON,  No.  3- 

RULE  OF  DAMAGES. 

In  an  action  of  trespass,  for  taking 
and  detaining  a  siiip,  it  was  held, 
that  the  plaintiff  was  entitled  to  give 
in  evidence  a  process  in  replevin  by 
C.  a  third  person,  a   replevin   bond 

•  by  D-  and  £.,as  sureties,  and  ajudg- 
ment  thereon  in  favour  of  the  de- 
fendant, and  to  prove  that  he,  the 
plaintiff,  had  indemnified  those 
sureties,  for  the  purpose  «)f  showing 
that  he  became  liable  to  the  defend- 
ant for  the  amount  of  his  claim 
against  C,  and  that  this  sum  ought 
to  be  the  rule  of  damages.  Bird  v. 
Clartt  272 

RULES. 
Vide  Reg u LA  Gekeralbs. 


SERVICE. 

1.  Serving*  summons  on  any  private 
individual  of  a  corporation  is  not 
sufficient  notice  to  hold  tlie  corpo- 
ration to  trial,     /i and  y    Bull,      441 

2.  And  the  individual  summoned  may 
plead  the  want  of  notice  to  the  cor- 
poration, ib. 

SETTLEMENT. 

There  being  two  parishes  in  the  same 
town,  a  pauper  resided  in  the  first 
four  years;  he  then  renio\ed  to 
the  second,  and  resided  there  six 
months,  when  it  was  incorporated 
into  a  distinct  town ;  he  remained 
there  after  the  incorporation  four 
years  and  six  mouths,  and  then 
went  away.  Held,  that  he  gained 
no  legal  settlement  in  the  town  last 
mentioned  Inhabitants  of  Oxford  r. 
Inhabitants  of  Woodbridge,  224 

SHOW. 


SEAMEN. 

The  master  of  a  vessel  has  a  right, 
during  the  voyage,  to  punish  his 
mariners,  by  corporal  chastisenjent, 
for  disobedience  to  any  of  his  rea- 
sonable commands,  and  for  inso- 
lence, and  other  offences.  Michael- 
son  V.  Denniton,  294 


Every  public  show  and  exhibition 
which  outrage's  decency,  shocks  hu- 
manity, or  is  contra  bonos  mores,  is 
punishable  at  common  law.  Knotolea 
V.  State,  103 


SLANDER. 


ega( 
naei 


eUnderous,  vrere  kn»vm  to  the  party 


1 
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and  to  the  public  in  general,  to  be 
trut,  is  a  sufliilcnl  .lU.a'iou  of 
their  trutli.     Sterling  v.  Adams,  411 

STATUTES  OF  CONNECTICUT. 


STATUTES  OF  THE  UNITED 

STATES. 

r/f/e  Circuit  Court  of  the  United 
States, No  1.  Copy-Right, No. 
2.     Bankrupt.     Embargo. 


1.  An  information  for  an  exhibition  of  a 
show,  must  puriicuKirly  state  the 
circumstances  in  which  the  iiule- 
centy,  iiaibiinty  oi  jnimuniluy  of  it 

-  consists,  that  the  cotirt  may  jiulge 
whf  her  i'  is  an  nfftnce  within  the 
statute,  title  116.  section  1.  or  at 
common  law.      Knowles    v.    State, 

103 

2.  The  statute,  tit.  88  c  1.  authorizing' 
tlie  selectmen  to  take  into  their 
care  and  custody  the  persons  and 
prone' tv  i(f  persons  likely  to  be  re- 
duced to  want,  by  idleness,  misma- 
nagement, or  bad  husbandry,  must 
have  a  strict  construction,  and  be 
strictly  pursued.  Therefore,  where 
the  selectmen,  haMng  i;,ken  the 
property  of  a  person  of  tliiit  de- 
scription, neglected  to  set  up  a  cer- 
tificate of  tluiir  doings,  and  to  make 
and  lodge  in  the  town-clerk's  office 
an  inventory  of  the  property  tnken, 
pursuant  to  the  provisions  of  t!ie 
12th  sertion,  it  was  held,  t!iat  they 
could  not  retain  such  property,  and 
that  the  owner,  after  demand  and 
refusal,  was  entitled  to  recover 
against  them  in  trover.  Knapp  v. 
Lociwoodt  131 

J.  By  the  statute  of  distributions,  pre- 
vious to  the  revision  in  1784,  real 
and  personal  projie'-ty  were  placed 
»ipon  the  same  fooling ;  and  tlie 
term  '•  next  nf  kin"  had  the  same 
menning,  whether  used  witli  refer- 
ence to  one  or  the  other.  When 
used  with  reference  to  real  estate, 
it  never  meant  those  only  of  the  blood 
of  the  first  purchaser.  liiUhouse  v. 
Chester,  166 

Vide  Book  Debt,  No.  1.  Settle- 
ment. Limitations,  Statute 
OF      Jury,  No.  2     Esta  i^E-TAit.. 

JuBGMENT,  No.  5.  EVIDENCE,  No, 


SUCCESSORS. 

\ide  Corpor  vTiON,  No.  3 
Kellogg,  in  note, 

SUMMONS. 


Bierre  v. 
455 


1.  Serving  a  summons  on  any  private 
indivicual  of  a  corporation  is  not 
sufficient  notice  to  hold  the  corpo- 
ration to  trial.      Eand  v    Bull,      441 

2.  And  the  individual  summoned  may- 
plead  the  want  of  notice  to  the  cor- 
poration, ^l, 

SUPERIOR  COURT. 

How  constituted,  27  28 

r/f/f  Jurisdiction,  No.3. 

SUPREME  COURT  OF  ERRORS. 

How  constituted,  27,  28 

SURPLUSAGE, 

1.  If  an  offence  punisliable  ui  common 
law  is  averred  in  the  information  to 
be  contra  forinam  statuti,  such 
averment  may  be  rejected  as  sur- 
plusage, and  will  not  vitiate. 
Kiiowles  V.  State,  IQ3 

2.  If  a  plaintiff\s«e.y  or  pleads  by  conserva- 
tor, and  the  record  is  in  tlie  usual 
form,  and  judgment  in  his  favour,  it 
will  be  good ;  and  those  words  will 
be  rejected  as  surplusage.  Woodford 
V.  Webster,  472 


TIME. 
In  a  policy  of  insurance,  the   clause 
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"  prior  in  date,"  referring  to  other 
p'.'licies  upon  the  same  risk,  is  equi- 
Vait  nt  with  prior  in  time  lirovin 
V.  Hartford  Inturance  Company y      58 

TOTAL  LOSS. 

In  ra^e  of  insurance  upoji  profits,  and 
a  total  loss,  no  abandonment  is  ne- 
cessary. Fosdick  V.  Norwich  Ma- 
rine Inturance  Company,  108 

TOWN,  INHABITANTS  OF. 

Vide  Eyidejjce,  No.  4,  5, 
TRAVERSE, 

Facts  stated,  by  way  of  inducement  to 
a  material  traveise,  are  nt)t  traver- 
sable ;  and  the  party,  by  joining  is- 

-  sue  on  the  facts  traversed,  does  not 
admit  the  truth  of  the  inducement. 
FoKler  V.  Clark,  231 

TRESPASS. 

1.  The    owner  of    personal  property, 

tliough  not  in  po.ssfssion,  may  main- 
tain tretpats  aguinsit  a  stranger.  Bird 
V.  Clark,  272 

2.  In  trespass  vi  et  amis,  the  damages 

are  not  limited  by  the  value  of  the 
pro|>erty  ^^cbtroyed.  Edviards  v. 
Beach,  447 

3.  A  comtrucUve  possession  in  the  plain- 

tiH'  is  sufficient  tw  enable  him  to 
maintain  trespass.  Williamt  v. 
Lev:is,  498 

Vide  Execution. 
TROVER. 


The  statute,  lit.  88.  r.  1.  atithorizing  the 
selectmen  to  take  into  i)»eir  care 
and  ctistody  the  persons  and  pro- 
pert',  of  persons  hkcly  to  be  redu- 
ced to  want,  by  idleness,  misma- 
ii«gf  mcnt,  or  bad  husbiindry,  must 
hav  •  a  "itrirt  construction,  and  be 
^t^       '  iicd. 

•  where  th«  selectmen, 


having  taken  the  property  of  a  per- 
son ot  that  tlescription,  neglected  to 
set  up  a  certificate  of  their  doings, 
and  to  make  and  lodge  in  the  town 
clerk's  office  an  inventory  of  the 
property  tuken,  pursuant  to  the  pro- 
visions of  the  r2tli  section,  it  was 
held,  that  they  could  not  retain  such 
property,  and  that  the  owner,  after 
demand  and  refusal,  was  entitled  to 
recover  against  them  in  trover. 
Knapp  V.  Lockwood,  131 


u 


UNITED  STATES  COURT. 

1.  An  action  in  favour  of  the  endorsee 
of  a  promissory  note,  a  citizen  of 
one  state,  against  the  endorsor,  a 
citizen  of  a  diftcrent  state,  may  be 
brought  before  the  circuit  court 
of  the  United  States,  though  the  ma- 
ker and  payee  of  such  note  are  citi- 
zens of  the  same  state  Codv;ise  v. 
Gleason,  3 

2.  If  a  party  is  described  as  a  citizen 
of  the  district  of  Neva-Tork,  he  is 
sufficiently  described  as  a  citizen  of 
the  st.ite  of  Nevs-Vork.  Edwards  v. 
Nichols,  16 

USAGE. 

In  an  action  against  the  owners  of  a 
vessel,  for  a  quantity  of  gold  and 
silver  coin,  tuken  by  the  master  at 
Nevis,  on  fn-ight,  evidence  of  a  cus- 
tom i:f  merchants  in  Connecticut  and 
Ne\v-2''ork,  that  the  freight  of  moncy 
receivid  by  the  master  is  his  perqui- 
site, and  that  he  is  to  be  personally 
liable  on  the  contract,  and  not  the. 
owners,  was  held  to  be  admissible. 
Balsey  y.  Brmi'n,  346 

USURY. 

1,  Usury  may  be  given  in  evidence  ui 

der  the   general   issue.      Culver   Tf 
Hobinson,  6J 

2.  In  such  case  the  defendant  must 
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gire  the  plaintiff  notice  of  the  de- 
fence.     Culver  v.  JHodiiuon,  68 

Vide  Regula  Genekalis,  278 

3.  A  corrupt  agi'eement  in  which  the 
minds  of  tlie  parlies  meet,  is  ne- 
cessary  to  constitute  usury.  There- 
fore,  wiiere  more  than  lawful  inte- 
rest was  reserveil  with  the  know- 
ledge of  the  lender,  but  without 
the  knowledge  of  tlie  borrower,  it 
was  held,  tliat  the  transaction  was 
not  usurious.     Smith  v.  Beach,    268 

4.  If  a  usurious  security  be  given  up, 
and  a  new  security  taken  for  the 
principal  sum  due,  and  legal  inte- 
rest, the  litter  will  be  good.  Kil- 
bourn  v.  Bradley,  356 

5.  The   moral    obligation,    which   the 

borrower  of  money  at  usurious  in- 
terest is  under,  to  pay  the  princi- 
pal sum  due,  and  legal  interest,  is  a 
sufficient  consideration  to  support  a 
promise  by  him  to  pay  such  princi- 
pal and  interest,  ib. 


VARIANCE. 

In  indebitatus  assumpsit  for  money 
paid  Lo  the  defendants'  use,  the  de- 
claration stated,  that  an  execution 
had  been  issued  against  the  defend- 
ants, Inhabitants  of  the  town  of 
Nevitovin,  for  taxes ;  that  property 
had  been  taken  thereon,  for  which 
the  plaintiff  had  given  his  receipt; 
and  that  in  consequence  thereof,  he 
had  been  eventually  compelled  to 
pvay  this  money  in  satisfaction  of 
said  taxes.  At  the  trial,  evidence 
•was  produced  of  an  execution  against 
the  collector.  Held,  that  this  was 
no  material  variance.  Beers  v.  Bots- 
ford,  159 

\Vhere  the  declaration  alleged  an 
undertaking  in  consideration  of  a 
contract  entered  into  by  the  plain- 
tiff to  build  a  ship,  and  the  evidence 
■was  of  a  contract  to  f-nish  a  ship 
partly  built,  it  was  held,  that  the 
variance  was  fatal.  Smith  v-  Bar- 
ker, ol2 


VERDICT. 
Vide  Jury,  No.  2,3 

VE»ATIOUS  SUIT. 

1.  If  in  an  action  of  slander,  the  de- 
fendant admits  the  speaking  of  the 
words,  but  justifies  on  the  ground 
that  tlie^  were  true,  he  does  not 
thereny  ad-nit  probable  cause,  so  as 
to  preclude  him  from  showing  the 
want  of  it  in  an  action  for  a  vexa- 
tious suit.     Sterling  v.  Adams,     411 

2.  A  person  may  be  liaOie  for  prosecu- 
ting, after  he  is  of  full  .-ige,  a  suit 
commenced  by  him  maliciously,  and 
without  probable  cause,  while  an 
infant,  ib. 

3  In  an  action  for  a  vexatious  suit,  the 
plaintiff  having  stated,  that  in  the 
original  suit,  he  recovered  his  costs, 
allegf  fl,  that  he  wa*  m.ost  unjustly 
imprisoned  on  said  suit,  for  the  space 
of  tv^entyfour  hours,  and  in  defending 
the  same  expended  large  su7ns  of  m.o- 
ney,  to  ivit,  the  sum.  of  200  dollars  in 
em.phying  counsel  to  defend ;  also  the 
sum.  of  200  dollars  in  paying  Ksitnesses, 
and  maintaining  them,  vihtn  attending 
on  the  trial;  also  the  sum.  of  100  doU 
lars  in  m.aking  various  journeys  t» 
procure  testimony,  and  in  attending  on 
the  trial ;  without  showing  that 
such  damages  exceeded  the  costs 
recovered  :  Held,  this  was  a  suffi- 
cient allegation  of  damages.  Ster- 
ling V.  Adams,  411 

VOIRE  DIRE. 

,       T/f/e  Witness,  No.  3. 

w 

WITNESS. 

1.  In  assumpsit,  thougli  for  articles  and 
services  commonly  charged  on  book, 
the  parties  cannot  be  permitted  to 
testify.     Edisards  v-  Nichols,         16 
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A  wife  may  be  a  witness  for  her 
husband  in  an  action  of  book  debt, 
especially  after  his  death,  though 
the  charges  accrued  in  his  life-time. 
Staunton  v   WilUon,  37 

Wlien  a  witness  lias  been  examined  by 
the  pariy  against  whom  he  is  called, 
as  to  his  interest  in  the  event,  other 
witness-i-s  cannot  be  inquired  of  as 
to  his  interest;  and  it  makes  no  dif- 
ference whether  such  examination 
was  under  the  general  (nith,  or  the 
voire  dire  {  nor  whether  it  was  in 
court,  or  before  a  magistrate,  taking 
a  deposition  out  of  court.  Butler  v. 
Butler,  214 

I,  A.  conveyed  to  B.  with  covenants  of 
seisin  and  warranty,  a  piece  of  land 
containing  thirteen  acres,  bounded 
north  and  south  by  undisputed  li- 
mits, east  by  the  land  of  C,  and 
wesi  by  that  of  A  In  an  action  of 
trespass  quare  clautumfre^it,  brought 
by  B.  against  C ,  to  which  the  de- 
fendant pleaded  title,  claiming  that 


the  dividing  line  between  his  land 
and  that  conveyed  to  the  plaintifij 
was  west  of  the  locus  in  quo,  A.  was 
ofiered  as  a  witness,  to  disprove 
the  defendant's  claim,  afier  a  release 
from  ihe  covenants  in  his  deed  had 
been  executed  by  the  plaintiff  to 
him  :  Held,  that  A-  was  an  incompe- 
tent wit'iess,  being  interested  to  es- 
tablish the  dividing  line  as  far  east- 
ward as  possible,  and  that  the  re- 
lease did  not  restore  his  competen- 
cy, as  the  covenants  of  his  deed  run 
with  the  land.  Abby  v.  Goodrich^  436 

Vide  Jury,  No.  4. 
WRIT  OF  ERROR. 

A  writ  of  error  cannot  be  brought  by 
one  only  of  several  respondents  to 
a  bill  in  chancery,  against  whom  a 
decree  has  been  passed;  but  *ll 
must    join.      Phelpt    v.    Ellsvjtrth, 

144 
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